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Agricultural  Marketing  Service 
RULES 

Cotton  research  and  promotion: 

Imported  cotton-containing  products  assessment,  33901- 
33903 

Nectarines  and  peaches  grown  in  California.  33897-33898 
Papayas  grown  in  Hawaii,  33898-33900 
Potatoes  (Irish)  grown  in — 

Oregon  and  California,  33900-33901 
PROPOSED  RULES 
Milk  marketing  orders: 

Eastern  Ohio-Western  Pennsylvania,  33922-33923 

Agricultural  Stabilization  and  Conservation  Service 
NOTICES 

Marketing  quotas  and  penalty  rates: 

Tobacco,  33949 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Agricultural  Stabilization  and  Conservation  Service 

See  federal  Grain  Inspection  Service 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 

Hanford  Thyroid  Morbidity  Study  Advisory  Committee, 
33975 

Coast  Guard 
RULES 

Pollution: 

Financial  responsibility  of  vessels  for  water  pollution, 
34210-34267 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 
NOTICES 

Procurement  list;  additions  and  deletions,  33957-33958 

Consumer  Product  Safety  Commission 
PROPOSED  RULES 

Hazardous  substances: 

Choking  hazards — 

Marbles,  small  balls,  latex  balloons,  etc.;  reporting 
choking  incidents,  33925-33928 
Multiple  tube  mine  and  shell  fireworks  devices;  injury 
risk,  33928-33932 


Toys  and  games  labeling  and  small  balls  ban  for  children 
under  age  three,  33932-33939 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  33958-33959 

Defense  Department 

See  Defense  Logistics  Agency 
See  Engineers  Corps 

Defense  Logistics  Agency 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership,  33959 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Pearson.  Lynn  L.,  M.D.,  33984-33985 

Education  Department 
RULES 

Postsecondary  education: 

Faculty  development  fellowship  program,  34198-34207 
Federal  direct  student  loan  program.  34278-34291 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  33959-33960 

Grants  and  cooperative  agreements:  availability,  etc.: 
Faculty  development  fellowship  program,  34208 
School-to-work  and  urban/rural  opportunities  program; 
technical  amendment,  33988 
Meetings: 

National  Assessment  Governing  Board,  33960 

Employment  and  Training  Administration 
NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 

Job  Training  Partnership  Act — 

School-to-work  and  urban/rural  opportunities  program; 
technical  amendment,  33988 

Employment  Standards  Administration 
NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
33987-33988 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements, 
33961-33962 
Meetings: 

Environmental  Management  Site  Specific  Advisory 
Board — 

Idaho  National  Engineering  Laboratory,  33960-33961 
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Savannah  River  Site,  33961 

Energy  Efficiency  and  Renewable  Energy  Office 
NOTICES 

Meetings: 

State  Energy  Advisory  Board,  33962 

Engineers  Corps 

PROPOSED  RULES 

Danger  zones  and  restricted  areas: 

Key  West  Naval  Air  Station,  FL,  33939-33940 

Environmental  Protection  Agency 
RULES 

Air  pollution  control;  new  motor  vehicles  and  engines:  and 
motor  vehicle  fuel  economy: 

Light-duty  vehicles  and  trucks,  short  test  emission 

regulations,  etc.;  and  NAFTA  corporate  average  fuel 
economy  calculations;  correction,  33912-33914 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Oregon.  33914-33920 
Drinking  water: 

National  primary  drinking  water  regulations — 

Synthetic  organic  chemicals  and  inorganic  chemicals; 
unregulated  contaminants  monitoring,  34320- 
34325 

Water  pollution  control: 

Oil  pollution  prevention — 

Non-transportation-related  onshore  facilities,  34070- 
34136 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Oregon,  33941 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Captan,  etc.,  33941-33946 
Water  pollution;  effluent  guidelines 
Correction,  33940-33941 
NOTICES 

Drinking  water: 

Public  water  supply  supervision  program — 

Maine,  33968-33969 
Oregon  and  Idaho,  33968 
Environmental  statements;  availability,  etc.: 

Agency  statements — 

Comment  availability,  33969 
Weekly  receipts,  33969-33970 
Meetings: 

Environmental  Cooperation  Commission,  33970 
Privacy  Act: 

Systems  of  records,  33971-33972 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 

Southern  Illinois  Power  Cooperative,  Inc.,  33972-33973 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 
PROPOSED  RULES 

Terminal  areas,  34192-34195 

Federal  Communications  Commission 
PROPOSED  RULES 

Common  carrier  services: 

0+  InterLATA  calls;  billed  party  preference,  33947 


Federal  Energy  Regulatory  Commission 
NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Atlantic  City  Electric  Co.  et  al.,  33963-33964 
Continental  Power  Exchange,  Inc.,  et  al.,  33964 
Environmental  statements;  availability,  etc.: 

Swift  Creek  Power  Co.,  33965 
Natural  gas  certificate  filings: 

Colorado  Interstate  Gas  Co.  et  al.,  33965-33968 
Preliminary  permits  surrender: 

North  Adams,  MA,  33961 

Federal  Grain  Inspection  Service 
NOTICES 

Agency  designation  actions: 

Arizona,  33949-33950 
Arkansas  et  al.,  33950 
Minnesota  et  al.,  33950-33951 
•  North  Dakota,  33951 

Federal  Highway  Administration 
RULES 

Engineering  and  traffic  operations: 

Traffic  surveillance  and  control,  33909-33910 

Federal  Reserve  System 

PROPOSED  RULES 

Credit  by  brokers  and  dealers  (Regulation  T): 

Amendments,  33923-33925 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  33973-33974 

Applications,  hearings,  determinations,  etc.: 

First  Ozaukee  Capital  Corp.,  33974 
Maine  Bank  Corp.  et  al.,  33974-33975 
Thompson,  Sharon  E.,  et  al.,  33975 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  costs  and  consumption 
information  in  labeling  and  advertising,  34014-34067 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds;  annual  list. 
34138-34189 

Fish  and  Wildlife  Service 
NOTICES 

Endangered  and  threatened  species: 

Endangered  Species  Act  activities;  interagency 
cooperative  policy  statements — 

Ecosystems  approach,  34273-34274 
Information  standards,  34271 
Peer  review,  34270 
Recovery  plan,  34272-34273 
Section  9  prohibitions,  34272 
State  agencies,  34274-34275 
Recovery  plans — 

Smooth  coneflower,  33982-33983 
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Endangered  and  threatened  species  permit  applications. 
33983 

Food  and  Drug  Administration 
RULES 

Animal  drugs,  feeds,  and  related  products: 

Praziquantel,  etc.,  33908-33909 
Sponsor  name  and  address  changes — 

Global  Pharmaceutical  Corp.,  33908 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 

Salmonella  contamination  of  animal  feed  and  ingredients; 
animal  by-products  for  feeds;  compliance  policy 
guides  revocation,  33975-33978 
Food  for  human  consumption: 

Identity  standards  deviation;  market  testing  permits — 
White  chocolate,  33978 

Government  Ethics  Office 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  33989-33991 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Social  Security  Administration 

Housing  and  Urban  Development  Department 
RULES 

Manufactured  home  construction  and  safety  standards: 
Wind  standards 

Interpretative  bulletin  and  certain  requirements  waiver, 
34294-34297 

PROPOSED  RULES 

Residential  antidisplacernent  and  relocation  assistance 
plan, 34300-34317 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.. 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  33977-33981 

Immigration  and  Naturalization  Service 
RULES 

Immigration: 

Direct  mail  program;  expansion,  33903-33906 
NOTICES 
Immigration: 

Direct  mail  pilot  program  implementation;  Baltimore 
District  Office,  33985-33986 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping: 

Grain-oriented  electrical  steel  from — 

Italy,  33952-33955 

Antidumping  and  countervailing  duties: 

Administrative  review  requests,  33951-33952 
Antidumping  duty  orders  and  findings: 

Intent  to  revoke,  33955 
Cheese  quota;  foreign  government  subsidies: 

Quarterly  update,  33955-33956 


Export  trade  certificates  of  review,  33956-33957 

International  Trade  Commission 
NOTICES 

Meetings;  Sunshine  Act,  34010-34011 

Interstate  Commerce  Commission 
NOTICES 

Railroad  services  abandonment: 

Consolidated  Rail  Corp.,  33983-33984 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 
See  National  Institute  of  Justice 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 
NOTICES 

Realty  actions;  sales,  leases,  etc.. 

Arizona,  33981 
Arizona;  correction,  33981 
California,  33981 
Idaho, 33981-33982 
Survey  plat  filings: 

Colorado,  33982 

National  Archives  and  Records  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  33988 

National  Foundation  on  the  Arts  and  the  Humanities 
NOTICES 

Meetings: 

Presenting  and  Commissioning  Advisory  Panel,  33988- 
33989 

Meetings;  Sunshine  Act,  34011 

National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.. 

Youth,  firearms,  and  violence  interagency  demonstration, 
33986 

National  Labor  Relations  Board 
NOTICES 

Meetings;  Sunshine  Act,  34010 

National  Oceanic  and  Atmospheric  Administration 
RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish,  33920-33921 

PROPOSED  RULES 

Fishery  conservation  and  management: 

-  Gulf  of  Mexico  stone  crab,  33947-33948 

NOTICES 

Endangered  and  threatened  species: 

Endangered  Species  Act  activities;  interagency 
cooperative  policy  statements — 

Ecosystems  approach,  34273-34274 
Information  standards,  34271 
Peer  review,  34270 
Recovery  plan,  34272-34273 
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Section  9  prohibitions,  34272 
State  agencies,  34274-34275 
Permits: 

Marine  mammals,  33957 

Nuclear  Regulatory  Commission 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.; 
Reactor  Safeguards  Advisory  Committee,  33989 

Occupational  Safety  and  Health  Administration 
RULES 

Safety  and  health  standards: 

Personal  protective  equipment  for  general  industry 
Correction.  33910-33911 

Postal  Service 
RULES 

Domestic  Mail  Manual: 

Preferred  postage  rates;  second  and  third  class  mail; 
changes 

Correction,  33911-33912 

Presidential  Documents 

PROCLAMATIONS 

Generalized  System  of  Preferences;  amendments  (Proc. 
6704),  34329-34340 

ADMINISTRATIVE  ORDERS 

Generalized  System  of  Preferences;  amendments 
(Memorandum  of  June  30.  1994),  34341-34342 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  33991-33992 
Cincinnati  Stock  Exchange,  Inc.,  33992-33994 
Government  Securities  Clearing  Corp..  33994-33996 
Midwest  Securities  Trust  Co.,  33996 
National  Securities  Clearing  Corp.  et  al.,  33996-33998 
Philadelphia  Stock  Exchange,  Inc.,  33998-34001 
Self-regulatory  organizations;  unlisted  trading  privileges: 
Boston  Stock  Exchange,  Inc.,  33991 
Pacific  Stock  Exchange,  Inc.,  33998 
Philadelphia  Stock  Exchange,  Inc.,  33999-34000 
Applications,  hearings,  determinations,  etc.: 

American  National  Insurance  Co.  et  al.,  34006-34007 
SAFECO  Advisor  Series  Trust  et  al.,  34001-34006 

Small  Business  Administration 
NOTICES 

Applications,  hearings,  determinations,  etc.: 

Brunnemer  &  Co.,  34007-34008 


Seacoast  Capital  Partners  L.P.,  34008 

Social  Security  Administration 
RULES 

Supplemental  security  income: 

Aged,  blind,  and  disabled — 

Income;  clarification,  33906-33907 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  33976-33977 

State  Department 
RULES 

South  Africa  and  fair  labor  standards;  repeal  of  regulations 
33909 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 

NOTICES 

Aviation  proceedings: 

Hearings,  etc. — 

Mahalo  Air,  Inc.,  34008-34009 

Treasury  Department 

See  Fiscal  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  34009 

United  States  Institute  of  Peace 
NOTICES 

Meetings;  Sunshine  Act.  34010 


Separate  Parts  In  This  Issue 
Part  II 

Federal  Trade  Commission.  34014-34067 

Part  III 

Environmental  Protection  Agency.  34070-34136 

Part  IV 

Department  of  the  Treasury,  Fiscal  Service,  34138-34189 

Part  V 

Department  of  Transportation,  Federal  Aviation 
Administration.  34192-34195 

Part  VI 

Department  of  Education,  34198-34208 

Part  VII 

Department  of  Transportation,  Coast  Guard,  34210-34267 

Part  VIII 

Department  of  the  Interior,  Fish  and  Wildlife  Service; 
Department  of  Commerce,  National  Oceanic  and 
Atmospheric  Administration,  34270-34275 

Part  IX 

Department  of  Education,  34278-34291 

Part  X 

Department  of  Housing  and  Urban  Development,  34294- 
34297 
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Part  XI 

Department  of  Housing  and  Urban  Development,  34300- 
34317 


Part  XII 

Environmental  Protection  Agency.  34320-34325 


Part  XIII 

The  President,  34327-34342 
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Proposed  Rules: 

1036 .  33922 

8  CFR 
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245  .  33903 
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Proposed  Rules: 
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23  CFR 

655 . 33909 

24  CFR 

3250 .  34294 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 

[Docket  No.  FV94-916-31FR] 

Nectarines  and  Fresh  Peaches  Grown 
in  California;  Expenses  and 
Assessment  Rates  for  the  1994-95 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes 
assessment  rates  for  the  Nectarine 
Administrative  Committee  and  the 
Peach  Commodity  Committee 
(Committees)  under  M.O.  Nos.  916  and 
917  for  the  1994-95  fiscal  year. 
Authorization  of  these  budgets  enable 
the  Committees  to  incur  expenses  that 
are  reasonable  and  necessary  Jo 
administer  their  programs.  Funds  to 
administer  these  programs  are  derived 
from  assessments  on  handlers. 

DATES:  Effective  beginning  March  1, 
1994,  through  February  28, 1995. 
Comments  received  by  August  1, 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2523-S,  Washington,  DC  20090- 
6456,  or  by  Facsimile  (202)  720-5698. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 


Box  96456,  Room  2523-S,  Washington, 
DC  20090-6456,  telephone:  (202)  720- 
5127;  or  Terry  Vawter,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  2202  Monterey  Street, 

Suite  102  B,  Fresno,  California  93721, 
telephone:  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 

916  (7  CFR  part  916)  regulating  the 
handling  of  nectarines  grown  in 
California  and  Marketing  Agreement 
and  Order  No.  917  (7  CFR  part  917) 
regulating  the  handling  of  fresh  peaches 
grown  in  California.  The  agreements 
and  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  nectarines  and  peaches  grown  in 
California  are  subject  to  assessments.  It 
is  intended  that  the  assessment  rates 
specified  herein  will  be  applicable  to  all 
assessable  nectarines  and  peaches 
handled  during  the  1994-95  fiscal  year, 
which  began  March  1, 1994,  through 
February  28, 1995.  This  interim  final 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 


is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300  handlers 
of  nectarines  and  peaches  regulated 
under  the  marketing  orders  each  season 
and  approximately  1,800  producers  of 
these  fruits  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  nectarine  and  peach  marketing 
orders,  administered  by  the  Department, 
require  that  the  assessment  rates  for  a 
particular  fiscal  year  apply  to  all 
assessable  nectarines  and  peaches 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committees,  the 
agencies  responsible  for  local 
administration  of  their  respective 
marketing  order,  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committees  are  nectarine  and 
peach  handlers  and  producers.  They  are 
familiar  with  the  Committees’  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committees’ 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committees  are  derived  by 
dividing  the  anticipated  expenses  by 
expected  shipments  of  nectarines  and 
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peaches.  Because  these  rates  are  applied 
to  actual  shipments,  they  must  be 
established  at  rates  which  will  provide 
sufficient  income  to  pay  the 
Committees’  expected  expenses. 

The  Nectarine  Administrative 
Committee  met  on  May  4, 1994,  and 
unanimously  recommended  total 
expenses  of  $3,844,635  for  the  1994-95 
fiscal  year.  In  comparison,  the  1993-94 
fiscal  year  expenses  amount  was 
$3,804,962,  representing  a  $39,673 
increase  in  expenses  from  the  1993-94 
fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.1825  per  25-pound  container  or 
equivalent  for  the  1994-95  fiscal  year, 
which  is  the  same  assessment  rate  that 
was  approved  for  the  1993-94  fiscal 
year.  The  assessment  rate,  when  applied 
to  anticipated  shipments  of  18,144,000 
25-pound  containers  or  equivalent  of 
nectarines  would  yieid  $3,311,280  in 
assessment  income.  Adequate  funds 
exist  in  the  Committee’s  reserve  to  cover 
additional  expenses. 

Major  expense  categories  for  the 
1994-95  nectarine  budget  include 
$447,118  for  salaries  and  benefits, 
$1,402,000  for  domestic  market 
development,  and  $1,000,000  for 
inspection.  Funds  in  the  reserve  at  the 
end  of  the  1994-95  fiscal  year, 
estimated  at  $363,483,  will  be  within 
the  maximum  permitted  by  the  order  of 
one  fiscal  year’s  expenses. 

The  Peach  Commodity  Committee 
also  met  May  4, 1994,  and  unanimously 
recommended  total  expenses  of 
$3,967,335,  for  the  1994-95  fiscal  year. 
In  comparison,  this  is  $113,790  more 
than  the  $3,853,545  expense  amount 
that  was  recommended  for  the  1993-94 
fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.19  per  25-pound  container  or 
equivalent  for  the  1994-95  fiscal  year, 
which  is  the  same  assessment  rate  that 
was  approved  for  the  previous  fiscal 
year.  The  assessment  rate,  when  applied 
to  anticipated  shipments  of  17,571,000 
25-pound  containers  or  equivalent  of 
peaches,  would  yield  $3,338,490  in 
assessment  income.  Adequate  funds 
exist  in  the  Committee’s  reserve  fund  to 
cover  additional  expenses. 

Major  expense  categories  for  the 
1994-95  fiscal  period  are  $447,118  in 
salaries  and  benefits,  $1,402,000  for 
domestic  market  development,  and 
$950,000  for  inspection.  Funds  in  the 
reserve  at  the  end  of  the  1994-95  fiscal 
year,  estimated  at  $578,639,  will  be 
within  the  maximum  permitted  by  the 
order  of  one  fiscal  year’s  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 


are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs-should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committees  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  the  fiscal  year  for 
the  Committees  began  March  1, 1994, 
and  the  marketing  orders  require  that 
the  rates  of  assessment  for  the  fiscal  year 
apply  to  all  assessable  nectarines  and 
peaches  handled  during  the  fiscal  year; 
(3)  handlers  are  aware  of  this  action 
which  was  recommended  by  the 
Committees  at  public  meetings  and 
which  are  similar  to  budgets  issued  in 
past  years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects 
7  CFR  Part  916 

Marketing  agreements,  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  917 

Marketing  agreements,  Pears,  Peaches, 
Reporting  and  recordkeeping 
requirements. 

For  the  reason  set  forth  in  the 
preamble,  7  CFR  parts  916  and  917  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  916  and  917  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

Note:  These  sections  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 


PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

2.  A  new  §  916.232  is  added  to  read 
as  follows: 

§  916.232  Expenses  and  assessment  rate. 

Expenses  of  $3,844,635  by  the 
Nectarine  Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0.1825  per  25-pound  container  or 
equivalent  on  assessable  nectarines  is 
established  for  the  fiscal  year  ending 
February  28, 1995.  Unexpended  funds 
may  be  carried  over  as  a  reserve. 

PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

3.  A  new  §  917.256  is  added  to  read 
as  follows: 

§  91 7.256  Expenses  and  assessment  rate. 

Expenses  of  $3,967,355  by  the  Peach 
Commodity  Committee  are  authorized 
and  an  assessment  rate  of  $0.19  per  25- 
pound  container  or  equivalent  on 
assessable  peaches  is  established  for  the 
fiscal  year  ending  February  28, 1995. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  June  27, 1994 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  94-16062  Filed  6-30-94:  8:45  ami 
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7  CFR  Part  928 
[Docket  No.  FV94-928-1IFR] 

Papayas  Grown  in  Hawaii;  Expenses 
and  Assessment  Rate  for  1994-95 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  for  the  Papaya 
Administrative  Committee  (Committee) 
under  M.O.  No.  928  for  the  1994-95 
fiscal  year.  Authorization  of  this  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  this  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  July  1, 1994, 
through  June  30, 1995.  Comments 
received  by  August  1, 1994,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
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Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  PO  Box  96456, 
Room  2523-S,  Washington,  DC  20090- 
6456;  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  PO 
Box  96456,  Room  2523-S,  Washington, 
DC  20090-6456,  telephone:  (202)  720- 
5127;  or  Martin  Engler,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102  B,  Fresno, 
California  93721,  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 

928  (7  CFR  part  928),  regulating  the 
handling  of  papayas  grown  in. Hawaii. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  papayas  grown  in  Hawaii  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
will  be  applicable  to  all  assessable 
papayas  handled  during  the  1994-95 
fiscal  year,  beginning  July  1, 1994, 
through  June  30, 1995.  This  interim 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order'is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 


district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  120  handlers 
of  papayas  regulated  under  the 
marketing  order  each  season  and 
approximately  400  papaya  producers  in 
Hawaii.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  papayas 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are  handlers 
and  producers  of  Hawaii  papayas.  They 
are  familiar  with  the  Committee’s  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  area,  and 
are  thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committee’s 
budget  is  formulated  and  discussed  in  a 
public  meeting.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  papayas.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
provide  sufficient  income  to  pay  the 
Committee’s  expected  expenses. 


The  Papaya  Administrative 
Committee  met  on  April  22, 1994,  and 
unanimously  recommended  expenses 
totaling  $589,200  for  its  1994-95 
budget.  This  is  a  $3,260  reduction  in 
expenses  compared  to  the  1993-94 
budget  of  $592,460. 

Tne  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$.0089  per  pound  for  the  1994-95  fiscal 
year,  which  is  a  $.0024  increase  in  the 
assessment  rate  from  the  $.0065  per 
pound  that  was  approved  for  the  1993- 
94  fiscal  year.  The  assessment  rate, 
when  applied  to  anticipated  shipments 
of  48  million  pounds,  would  yield 
$427,200  in  assessment  income.  Other 
sources  of  program  income  include 
$60,000  from  the  Hawaii  Department  of 
Agriculture,  $57,000  from  the  USDA’s 
Foreign  Agricultural  Service,  $25,000 
from  the  GACC,  $7,800  from  the 
Japanese  Inspection  program,  $7,200  in 
interest  income,  and  $5,000  from  the 
County  of  Hawaii.  Income  from  all 
sources  will  be  adequate  to  cover 
estimated  expenses. 

Major  expense  categories  for  the  1994 
fiscal  year  include  $240,000  for  the 
market  expansion  program,  $68,000  for 
research  and  development,  and  $78,600 
for  salaries.  Funds  in  the  reserve  at  the 
end  of  the  1994-95  fiscal  year, 
estimated  at  $37,356  will  be  within  the 
maximum  permitted  by  the  order  of  one 
fiscal  year’s  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the 
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Committee  begins  July  1, 1994,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  papayas  handled  during 
the  fiscal  year;  (3)  handlers  are  aware  of 
this  action  which  was  recommended  by 
the  Committee  at  a  public  meeting;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements,  Papayas, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  928  is  amended  as 
follows: 

PART  92&— PAPAYAS  GROWN  IN 
HAWAII 

1.  The  authority  citation  for  7  CFR 
Part  928  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

2.  A  new  §  928.224  is  added  to  read 
as  follows: 

§  928.224  Expenses  and  assessment  rate. 

Expenses  of  $589,200  by  the  Papaya 
Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$.0089  per  pound  of  assessable  papayas 
is  established  for  the  fiscal  year  ending 
June  30, 1995.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

Dated:  June  27, 1994. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-16060  Filed  6-30-94;  8:45  am] 
BILUNG  CODE  3410-02-P 


7  CFR  Part  947 
[Docket  No.  FV94-947-21 FR] 

Oregon-Califomia  Potatoes;  Expenses 
and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  947  for  the  1994-95  fiscal 
period.  Authorization  of  this  budget 
enables  the  Oregon-Califomia  Potato 
Committee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 


59,  No.  126  /  Friday,  July  1,  1994  / 


DATES:  Effective  July  1, 1994,  through 
June  30, 1995.  Comments  received  by 
August  1, 1994,  will  be  considered  prior 
to  issuance  of  a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  PO  Box  96456, 
Room  2523-S,  Washington,  DC  20090- 
6456,  FAX  202-720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  PO 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Teresa  L.  Hutchinson, 

Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
Green-Wyatt  Federal  Building,  room 
369, 1220  Southwest  Third  Avenue, 
Portland,  OR  97204,  telephone  503- 
326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  114  and  Order  No.  947,  both  as 
amended  (7  CFR  part  947),  regulating 
the  handling  of  Irish  potatoes  grown  in 
Oregon-California.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect  Oregon- 
Califomia  potato  handlers  are  subject  to 
assessments.  Funds  to  administer  the 
Oregon-Califomia  potato  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  potatoes  during  the  1994-95 
fiscal  period,  which  begins  July  1, 1994, 
and  ends  June  30, 1995.  This  interim 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
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obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  550 
producers  of  Oregon-Califomia  potatoes 
under  this  marketing  order,  and 
approximately  40  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Oregon-California  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prepared  by  the 
Oregon-Califomia  Potato  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Oregon-California  potatoes.  They  are 
familiar  with  the  Committee’s  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
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shipments  of  Oregon-Caii forma 
potatoes.  Because  that  rate  will  be 
applied  to  actual  shipments,  it  must  be 
established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee’s  expenses. 

The  Committee  unanimously 
recommended  a  budget  of  $45,100, 
$1,500  more  than  last  season.  Increases 
in  expenditures,  which  include  $150  for 
the  Committee’s  annual  report,  $50  for 
the  Committee’s  audit,  $1,000  for 
inspection  fees,  $500  for  investigation 
and  compliance,  and  $50  for 
miscellaneous,  will  be  partially  offset  by 
a  decrease  of  $250  in  staff  travel.  Major 
expense  items  include  $24,000  for  the 
Oregon  Potato  Commission  contract 
agreement,  $4,500  for  Committee 
expense,  $3,000  each  for  investigation 
and  compliance  and  staff  travel,  $2,000 
for  inspection  fees,  $1,500  for 
telephone,  $1,400  for  the  annual  report, 
$1,250  for  postage,  and  $1,000  each  for 
Committee  compensation  and  office 
supplies.  The  Commission  provides 
certain  services  to  the  Committee  as 
specified  in  a  memorandum  of 
understanding. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0,006  per  hundredweight,  $0,001  more 
than  last  season.  This  rate,  when 
applied  to  anticipated  shipments  of 
7,500,000  hundredweight,  will  yield 
$45,000  in  assessment  income.  This, 
along  with  $100  from  the  Committee’s 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  at  the  beginning  of  the  1994-95 
fiscal  period,  estimated  at  $6,561,  will 
be  within  the  maximum  permitted  by 
the  order  of  one  fiscal  period’s 
expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 


this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  period  begins  on  July 
1, 1994,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
potatoes  handled  during  the  fiscal 
period;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  confirmed  by  a  mail 
vote  and  is  similar  to  other  budget 
actions  issued  in  past  years;  and  (4)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  947 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  947  is  amended  as 
follows: 

PART  947— IRISH  POTATOES  GROWN 
IN  MODOC  AND  SISKIYOU  COUNTIES, 
CALIFORNIA,  AND  IN  ALL  COUNTIES 
IN  OREGON,  EXCEPT  MALHEUR 
COUNTY 

1.  The  authority  citation  for  7  CFR 
part  947  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  947.245  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  947.245  Expenses  and  assessment  rate. 

Expenses  of  $45,100  by  the  Oregon- 
Califomia  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0,006  per  hundredweight  of  assessable 
potatoes  is  established  for  the  fiscal 
period  ending  June  30, 1995. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  June  27, 1994. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-16058  Filed  6-30-94;  8:45  am] 

BILUNG  CODE  3410-02-P 


7  CFR  Part  1205 
[CN-94-006J 
PIN  0581-AB29 

Amendment  to  Cotton  Research  and 
Promotion  Regulations  Regarding 
Assessment  of  Imported  Cotton- 
Containing  Products 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  amending  the  Cc-fton 
Board  Rules  and  Regulations  to  allow 
for  the  continuation  of  collections  on 
renumbered  imported  cotton-containing 
products  as  long  as  no  change  in  the 
product’s  Harmonized  Tariff  Schedule 
(HTS)  description  occurs.  Since 
renumbering  of  products  by  the  U.S. 
Customs  Service  occurs  rather 
frequently,  providing  for  a  continuation 
of  assessment  collection  will  prevent 
unnecessary  and  costly  interruptions  of 
the  program. 

DATES:  This  rule  is  effective  upon 
publication.  Comments  received  by 
August  1, 1994,  will  be  considered  prior 
to  issuance  of  a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to  Craig 
Shackelford,  Cotton  Division,  AMS, 
USDA,  P.O.  Box  96456,  Room  264 1-S, 
Washington  D.C.  20090-6456,  or  by 
facsimile  (202)  690-1718.  Three  copies 
of  all  written  materials  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Cotton  Division, 
Washington  D.C.,  during  regular 
business  hours.  All  comments  should 
reference  docket  number,  date,  and  page 
number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Shackelford,  Chief,  Cotton 
Research  and  Promotion  Staff,  Cotton 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2641-S,  Washington,  D.C.  20090- 
6456;  or  telephone:  (202)  720-2259. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
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this  rule.  The  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  Section  12  of  the  Act,  any 
person  subject  to  an  order  may  file  with 
the  Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary’s  ruling,  provided  a  complaint 
is  filed  within  20  days  from  the  date  of 
the  entry  or  the  ruling. 

There  are  an  estimated  10,000 
importers  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
Order  7  U.S.C.  2101-2118.  This  rule 
will  affect  importers  of  cotton  and 
products  containing  cotton.  The 
majority  of  these  importers  are  small 
businesses  under  the  criteria  established 
by  the  Small  Business  Administration. 
This  rule  will  help  ensure  the 
uninterrupted  collection  of  assessments 
on  products  already  subject  to 
assessment. 

The  AMS  Administrator  has 
determined  that  this  interim  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seqX 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.)  the 
information  collection  and 
recordkeeping  requirements  contained 
in  this  subpart  have  been  previously 
approved  by  OMB  and  assigned  control 
number  0581-0093. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  upon  good  cause  that  it 
is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  it  would  be  disruptive, 
costly,  and  inefficient  to  permit  a 
substantial  interruption  in  assessment 
collections:  and  (2)  this  interim  final 
rule  provides  for  a-30-day  comment 
period,  and  all  comments  will  be 
considered  prior  to  finalization  of  this 
action. 


% 


In  July  of  1992,  the  Department  of 
Agriculture  (USDA)  finalized  rules  and 
regulations  for  the  authority  to  collect 
assessments  on  cotton  and  cotton- 
containing  products  as  authorized  in  the 
1990  Farm  Bill.  In  order  to  designate 
specific  imported  products  subject  to 
assessment,  AMS  published,  within  the 
implementing  regulations,  a  table  of 
approximately  700  HTS  numbers  and 
individual  assessment  rates  for  each. 
Collections  began  on  August  1, 1992. 
Soon  after,  the  Department  of  Commerce 
changed  certain  HTS  numbers  that 
USDA  had  identified  as  subject  to  the 
assessment.  During  the  first  17  months 
of  import  assessments,  AMS  has  found 
that  the  Department  of  Commerce  may 
revise  HTS  numbers  as  a  result  of 
presidential  proclamation, 
congressional  actions,  statistical 
tracking  requirements,  etc.  Often,  these 
changed  numbers  are  merely 
replacements  of  previous  numbers  and 
have  no  impact  on  the  physical 
properties,  description  or  cotton  content 
of  the  product  it  represents. 

The  U.S.  Customs  Service  informed 
USDA  prior  to  the  publishing  of  this 
rule  that  several  HTS  numbers  listed  in 
the  Import  Assessment  Table  contained 
in  7  CFR  1205.510  would  no  longer  be 
valid  as  of  January  1, 1994,  because  of 
recent  statistical  changes  made  by  the 
Department  of  Commerce.  These 
statistical  changes  to  the  HTS  numbers 
were  made  for  reasons  associated  with 
the  implementation  of  the  North 
American  Free  Trade  Agreement. 

In  order  to  collect  cotton  research  and 
promotion  assessments  on  imported 
products  containing  cotton,  HTS 
numbers  listed  in  the  Assessment  Table 
in  7  CFR  1205.510  must  correspond  to 
numbers  listed  in  the  Harmonized  Tariff 
Schedule.  USDA  has  found  that 
frequent  rulemaking  is  necessary  in 
order  to  maintain  an  up-to-date  list  of 
HTS  numbers  in  the  regulations  which 
provide  the  U.S.  Customs  Service  the 
authority  to  collect  cotton  research  and 
promotion  assessments  on  imported 
cotton  and  products  containing  cotton. 

Changes  made  to  HTS  numbers 
during  calendar  year  1993  have  resulted 
in  reduced  collections  by  U.S.  Customs 
under  the  import  assessment  program 
averaging  over  $30,000  per  month. 

USDA  nas  reason  to  believe  that 
changes  in  HTS  numbering  and  the 
resulting  impact  on  the  Cotton  Research 
and  Promotion  Program  will  continue. 
U.S.  international  trade  agreements  such 
as  NAFTA,  GATT,  and  changes  in  most 
favored  nation  trading  status  for  certain 
textile  producing  countries  will, 
according  to  the  U.S.  Customs  Service, 
generate  changes  in  HTS  headings  on  a 
continuing  basis.  The  Cotton  Research 


and  Promotion  Program  would  in  this 
environment  experience  an 
unpredictable  loss  of  revenue. 

With  the  number  and  frequency  of 
HTS  number  changes  USDA  expects, 
updating  the  list  of  HTS  numbers 
through  rulemaking  is  an  impractical 
solution  to  minimizing  interruptions  in 
assessment  collections.  Therefore,  this 
rule  provides  for  the  continued 
collection  of  assessments  when  HTS 
numbers  are  changed  so  long  as  such 
changes  have  no  impact  on  the  physical 
properties,  description,  or  cotton 
content  of  the  products  involved.  . 

It  is  important  to  note  that  Commerce 
does  renumber  FITS  headings  where  an 
actual  change  in  the  product  occurs. 

This  rule  would  not  address  this  type  of 
renumbering.  USDA  would  continue  to 
suspend  assessments  in  these  situations 
until  the  cotton  content  and  a  revised 
assessment  rate  could  be  determined 
and  the  assessment  table  revised. 

Based  on  discussions  with  importers 
and  U.S.  Customs  Service  officials, 
USDA  has  determined  that  the  import 
community  supports  continuing  to  pay 
assessments  on  products  when  numbers 
have  changed  but  the  product  remains 
the  same.  In  fact,  suspending  collections 
on  HTS  headings  that  undergo  mere 
renumbering  is  causing  confusion  for 
importers  and  Customs.  Customs 
officials  have  informed  USDA  that  they 
can  program  their  automated  computer 
collection  system  to  continue  collecting 
assessments  when  HTS  headings 
undergo  renumbering. 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research, 
Cotton,  Marketing  agreements, 

Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1205  is  amended 
as  follows: 

PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  Part  1205 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2101-2118. 

2.  In  §  1205.510,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§  1 205.51 0  Levy  of  assessments. 
***** 

(b)*  *  * 

(3)  The  following  table  contains 
Harmonized  Tariff  Schedule  (HTS) 
classification  numbers  and 
corresponding  conversion  factors  and 
assessments.  The  left  column  of  the 
following  table  indicates  the  HTS 
classifications  of  imported  cotton  and 
cotton-containing  products  subject  to 
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assessment.  The  center  column 
indicates  the  conversion  factor  for 
determining  the  raw  fiber  content  for 
each  kilogram  of  the  HTS.  HTS  numbers 
for  raw  cotton  have  no  conversion  factor 
in  the  table.  The  right  column  indicates 
the  total  assessment  per  kilogram  of  the 
article  assessed. 

(i)  Any  line  item  entry  of  cotton 
appearing  on  Customs  entry 
documentation  in  which  the  value  of 
the  cotton  contained  therein  is  less  than 
$220.99  will  not  be  subject  to 
assessments  as  described  in  this  section. 

(ii)  In  the  event  that  any  HTS  number 
subject  to  assessment  is  changed  and 
such  change  is  merely  a  replacement  of 
a  previous  number  and  has  no  impact 
on  the  physical  properties,  description, 
or  cotton  content  of  the  product 
involved,  assessments  will  continue  to 
be  collected  based  on  the  new  number. 
***** 

Dated:  June  27, 1994. 

Lon  Hatamiya, 

Administrator. 

[FR  Doc.  94-16061  Filed  6-30-94;  8:45  am) 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  103, 245,  245a,  264,  and 
274a 

[INS  No.  1660-94] 

RIN  1115-AD73 

Expansion  of  the  Direct  Mail  Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (Service)  is 
expanding  its  Direct  Mail  Program, 
under  which  certain  applications  or 
petitions  for  immigration  benefits  can  be 
mailed  directly  to  a  service  center  for 
processing.  This  interim  rule  amends 
the  regulations  to  allow  those  types  of 
applications  designated  for  Direct  Mail 
to  be  filed  with  service  center  directors. 
This  change  will  reduce  processing  time 
and  in-person  visits  to  local  Service 
offices. 

DATES:  This  interim  rule  is  effective  July 
1, 1994.  Written  comments  must  be 
submitted  on  or  before  August  30, 1994. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW„  Room  5307, 


Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1660-94  on  your  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pearl  Chang,  Senior  Examiner, 
Adjudications  Division,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Room  3214,  Washington,  DC 
20536,  telephone  (202)  514-3240. 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Naturalization  Service 
is  amending  §  103.2  governing  the  filing 
of  applications/petitions  for  benefits 
under  8  CFR  parts  103,  245,  245a,  264, 
and  274a,  by  providing  service  center 
directors  the  authority  to  accept  and 
process  applications/petitions  being 
designated  for  Direct  Mail.  The  existing 
regulations  provide  that  applications  for 
certain  benefits  be  filed  with  the  district 
director  having  jurisdiction  over  the 
applicant’s  place  of  residence.  This 
amendment  will  give  the  Service  the 
flexibility  to  shift  filings  to  the  service 
centers  as  it  continues  to  expand  the 
Direct  Mail  Program. 

Most  applications/petitions  are  filed 
by  mail  directly  to  a  service  center.  The 
service  centers  receipt  the  cases,  handle 
preliminary  processing,  and  either  issue 
a  decision  or  forward  the  case  to  a  local 
Service  office  for  an  interview,  field 
review  or  investigation  based  on  an 
analysis  of  individual  facts  and  profiles. 
The  Service’s  strategic  plan  is  to  have 
the  service  centers  absorb  additional 
workload  by  eventually  adding  more 
types  of  petitions/applications  that  can 
be  accepted  by  service  centers  under  the 
Direct  Mail  Program. 

Background 

Traditionally,  most  Service  customer 
had  to  make  several  trips  to  a  Service 
office  to  obtain  forms,  information,  and 
to  actually  file  applications.  To  improve 
service  to  its  customers,  in  1985  the 
Service  developed  a  three-phase 
strategic  plan  called  the  Direct  Mail 
Program.  The  objective  was  to  facilitate 
and  improve  service  by  gradually 
automating  and  streamlining  the 
adjudication  process. 

Direct  Mail  Program — Phases  I  and  II 

In  the  first  two  phases  of  the  Direct 
Mail  Program,  the  public  began  mailing 
a  variety  of  applications/petitions 
directly  to  one  of  the  four  service 
centers  instead  of  submitting  these 
applications  in  person  at  the  Service 
field  offices.  Currently,  almost  60 
percent  of  all  applications  and  petitions 
filed  with  the  Service  are  processed  at 
one  of  these  four  service  centers  thereby 
alleviating  the  severe  overcrowding  that 
occurs  in  Service  offices  if  the  workload 
had  to  be  processed  locally.  It  has  also 


improved  consistency,  productivity,  and 
timeliness  of  application  processing, 
and  has  provided  more  information 
about  case  status  through  receipt  and 
other  notices.  As  a  result,  the  Direct 
Mail  Program  enjoys  broad  public 
support. 

An  important  reason  the  service 
centers  have  been  able  to  absorb  the 
additional  workload  can  be  attributed  to 
the  development  and  use  of  automated 
technology  such  as  the  Computer 
Linked  Application  Information 
Management  System  (CLAIMS).  This 
system  is  used  to  track  applications  and 
petitions  and  to  process  and  issue 
notices  and  decisions  on  all  filed  cases.  • 
Encouraged  by  these  positive  results, 
the  Service  is  embarking  on  the  third 
and  final  phase  of  the  Direct  Mail 
Program. 

Direct  Mail  Program — Phase  III 

Phase  III  of  the  Direct  Mail  Program 
is  intended  to  further  alleviate 
adjudication  burdens  of  local  Service 
offices,  thereby  enabling  the  Service 
offices  to  provide  more  intensive 
contact  services  with  the  public,  such  as 
responding  to  inquiries,  conducting 
interviews,  and  performing  field 
examinations. 

Planned  Procedure  Changes 

During  the  next  several  years,  the 
Service  plans  the  expansion  of  the 
Direct  Mail  Program  through  two 
complementary  strategies  as  follows: 

1.  Continued  Form-by-Form  Nationwide 
Conversion 

In  terms  of  plans  for  future 
nationwide  implementation,  the  Service 
plans  the  following  conversions. 

a.  Application  for  an  Employment 
Authorization  Document  (EAD) — Form 
1-765 

Currently  about  one-half  of  all  EAD 
applications  are  filed  and  processed 
through  Direct  Mail.  This  conversion 
has  improved  inventory  control,  data 
integrity,  and  overall  service.  It  has  also 
meant  the  employment  authorization 
data  is  available  sooner  for  verification 
purposes. 

During  the  next  12  months,  the 
Service  plans  to  shift  almost  all 
remaining  EAD  applications  to  Direct 
Mail  as  a  new  production  system 
becomes  available  in  the  service  centers 
and  the  capacity  is  developed  to 
assimilate  the  workload  into  the  service 
centers.  On  an  interim  basis,  two  types 
of  applications  will  continue  to  be  filed 
locally  so  they  can  be  pre-screened 
before  being  sent  to  the  service  center 
for  processing.  These  are: 
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i.  Applications  with  eligibility  based 
on  an  alien  being  in  proceedings  before 
an  immigration  judge;  and 

ii.  Applications  with  eligibility  based 
on  a  separate  application  for  adjustment 
of  status  under  section  245  of  the  Act 
that  was  filed  and  is  pending  at  the  local 
office. 

It  should  be  noted  that  the  proposed 
changes  in  filing  procedures  for  EADs 
will  require  applicants  to  initially 
submit  their  applications  with  two  (2) 
color  photos  and,  until  a  new 
application  form  containing  a 
fingerprint  block  and  revised  filing 
instructions  is  available,  a  completed 
signature  card  to  a  local  INS  office. 
Applicants  may  also  be  asked  to  appear 
at  a  local  office  to  pick  up  their  first 
EADs  as  a  means  of  verifying  their 
identity.  After  this  one-time  visit  to  the 
local  INS  office,  the  Service  will  be  able 
to  electronically  verify  the  applicant’s 
identity  when  ftiture  applications  are 
filed. 

After  reviewing  the  comments  to  this 
rulemaking,  the  Service  proposes  to 
revise  the  filing  instructions  on  Form  I- 
765  to  reflect  the  procedures  outlined 
above  and  then  publish  the  new 
instructions  in  the  Federal  Register. 

b.  Application  for  Alien  Registration 
Card — Forms  1-90, 1-90A,  and 
Application  To  Adjust  Status  From 
Temporary  to  Permanent  Resident  1-698 

The  Service  also  plans  to  convert  all 
applications  for  an  alien  registration 
card  to  a  single  Direct  Mail  process. 
Manufacturing  of  a  card  requires  that 
persons  first  have  had  their  right  index 
fingerprint  and  signature  recorded  on  a 
secure  document  so  they  can  be 
incorporated  into  the  card.  Currently 
some  of  these  types  of  applications  are 
filed  by  Direct  Mail  and  the  person  then 
is  instructed  to  appear  for  this  process 
to  be  done.  In  other  instances,  the 
person  must  take  his  or  her  application 
to  a  local  office  for  this  process.  The 
local  office  then  forwards  the 
application  to  the  service  center  for 
receipting  and  processing. 

The  Service  plans  to  convert  Forms  I- 
90. 1-90A,  and  1-698  to  Direct  Mail,  first 
by  requiring  that  these  applications  be 
accompanied  by  a  completed  fingerprint 
card,  FD-258,  and  then  by  revising  the 
application  forms  to  capture  the  right 
index  fingerprint.  This  will  standardize 
the  collection  of  fingerprints  and 
signatures  and  enable  the  Sendee  to 
electronically  capture  and  store  this 
data  for  future  verification.  Although 
controls  will  have  to  be  introduced  to 
ensure  the  appropriate  fingerprint  and 
photo  are  submitted,  ultimately  an 
applicant  will  not  normally  have  to 


appear  at  the  local  INS  office  for  these 
processes. 

After  reviewing  the  comments  to 
these  planned  changes,  the  Service  will 
revise  the  filing  instructions  on  Form  I- 
90  to  reflect  the  procedures  outlined 
above  and  then  publish  the  new 
instructions  in  the  Federal  Register. 

c.  Application  To  Adjust  Status — Form 
1-485 

The  Service  also  plans  to  convert 
adjustment  of  status  applications  to 
Direct  Mail  over  the  next  several  years. 
This  conversion  will  be  done 
incrementally  by  type  of  eligibility  for 
adjustment — for  example,  shifting  all 
applications  for  adjustment  of  status 
based  on  having  asylee  status  for  a  year. 

The  Service  is  also  considering 
shifting  the  processing  of  completing 
the  transition  of  refugees  to  permanent 
resident  status  to  Direct  Mail.  However, 
this  would  require  the  introduction  of  a 
formal  application  process. 

2.  Office-by-Office  Implementation  of 
Direct  Mail 

Effective  July  1, 1994,  the  Baltimore 
District  Office  will  serve  as  the  pilot  site 
for  the  installation  of  CLAIMS  and 
conversion  to  Direct  Mail.  (See  the 
Notice  published  elsewhere  in  this  issue 
of  Federal  Register  by  the  Immigration 
and  Naturalization  Service.)  Beginning 
in  Baltimore,  CLAIMS  will  be  installed 
in  local  INS  offices  on  an  incremental 
basis.  The  installation  of  CLAIMS  at  any 
district  office  will  permit  a  shift  of  most 
casework  to  Direct  Mail  for  that  district. 
This  office-by-office  conversion  will 
take  place  in  tandem  with  the 
nationwide  form-by-form  conversion 
until  the  Direct  Mail  Program  is 
complete. 

It  should  be  noted  that  the  Service 
plans  to  continue  to  accept  and  process 
certain  applications  locally  even  after 
Phase  III  is  implemented.  Petitions  for 
orphans  will  still  be  filed  and  processed 
locally,  as  will  applications  for  waivers 
of  grounds  of  excludability  discovered 
during  an  interview.  Applications  for 
border  crossing  cards  and  waivers  when 
applying  for  admission  will  continue  to 
be  filed  and  processed  at  Ports-of-Entry. 

Where  to  File 

1.  8  CFR  103.2(a)  requires  that  an 
application,  petition,  and/or  other 
document  submitted  to  the  Service  be 
executed  and  filed  in  accordance  with 
the  instructions  on  the  application  form, 
as  stipulated  by  the  particular  section  of 
the  regulations  requiring  its  submission. 
These  instructions  always  provide 
information  on  where  an  application  or 
petition  should  be  filed,  including  the 
mailing  address.  In  a  direct  mail 


environment,  an  applicant  should  file 
his  or  her  application  or  petition  with, 
either  the  district  director  or  the  service 
center  director  having  jurisdiction  over 
the  applicant’s  place  of  residence,  as 
directed  by  the  instructions  on  the  form, 
to  avoid  processing  delays. 

2.  Prior  to  the  Direct  Mail  Program, 
Service  regulations  typically  required 
that  applications  or  petitions  be  filed 
with  the  district  director  having 
jurisdiction  over  the  applicant’s  place  of 
residence.  Since  the  inception  of  Direct 
Mail,  the  Service  has  been  gradually 
amending  its  regulations  by  replacing 
the  “district  director”  with  “director”  to 
apply  to  both  district  directors  and 
service  center  directors.  Most  of  these 
amendments  were  made  when  the 
Service  made  rules  to  implement  the 
Immigration  Act  of  1990.  However, 
certain  sections  in  8  CFR  parts  245, 

245a,  264,  and  274a  still  require  that  the 
form  be  filed  with  the  “district  director” 
having  jurisdiction  over  the  alien’s 
place  of  residence.  This  interim  rule 
amends  the  pertinent  sections  by 
removing  the  remaining  references  to 
“district  director”  and  replacing  them 
with  “director”  to  conform  with  the 
Direct  Mail  policy. 

The  Service’s  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  on  the  “good  cause”  exception 
found  at  5  U.S.C.  553  (a)(2)  and  (d)(3). 
This  regulation  relates  to  agency 
management  as  it  expands  the  scope  of 
the  service  center  directors  to  accept 
and  process  certain  types  of 
applications/petitions  under  the  Direct 
Mail  Program.  This  change  will  provide 
flexibility  to  transfer  filings  to  service 
centers  as  the  Direct  Mail  Program  is 
expanded,  thereby  alleviating  the  severe 
overcrowding  that  occurs  in  Service 
offices  if  the  workload  had  to  be 
processed  locally.  It  will  also  improve 
consistency,  productivity,  and 
timeliness  of  application  processing, 
and  will  provide  more  information 
about  case  status  through  receipt  and 
other  notices. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  is  merely 
administrative  in  nature  and  expands 
the  scope  of  Service  officers. 
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Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to-  be  a 
“significant  regulatory  action”  under 
Executive  Order  12866,  §  3(f), 

Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(aK3)tA}. 

Executive  Order  12612 

The  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  addressed  this  rule  in  light  of 
the  criteria  in  Executive  Order  12606 
and  has  determined  that  it  will  enhance 
family  well-being  hy  reducing  the 
processing  time  for  aliens  applying  for 
certain  immigration  benefits. 

List  of  Subjects 
8  CFR  Part  103 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies),  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  245 

Administrative  practice  and 
procedure,  Aliens,  Immigration. 

8  CFR  Part  245a 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 

8  CFR  Part  264 

Aliens.  Registration  and 
fingerprinting,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure,  Aliens,  Employment. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

PART  103 — POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 


Authority,  S  U.S.C.  552,  552a;  8  U.S.C 
1101. 1103. 1201, 1252  note.  1252b,  1304, 
1356;  31  ILS.C.  970V.RQ.  12356,  47  FR 
14874, 15557. 3  CFR.  1982  Comp.,  p.  166;  8 
CFR  part  2. 

2.  In  §  103.2,  paragraph  (a)tl)  is 
revised  to  read  as  follows: 

§  103.2  Applications,  petitions,  and  other 
documents. 

(a)  Filing,  (1)  General.  Every 
application,  petition,  appeal,  motion, 
request,  or  other  document  submitted 
on  the  form  prescribed  by  this  chapter 
shall  be  executed  and  filed  in 
accordance  with  the-  instructions  on  the 
form,  such  instructions,  which  include 
where  an  application  or  petition  should 
be  filed,  being  hereby  incorporated  into 
the  particular  section  of  the  regulations 
requiring  its  submission.  The  form  must 
be  filed  with  the  appropriate  filing  fee 
required  by  §  103.7.  Such  fees  are  non- 
refiindable  and,  except  as  otherwise 
provided  in  this  chapter,  must  be  paid 
when  the  application  or  petition  is  filed. 
***** 


PART  245 — ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

3.  The  authority  citation  for  part  245 
continues  to  read  as  follows; 

Authority;  8  U.S.C.  1KW,  1103, 1T82, 1255; 
and  8  CFR  part  2. 

§245.2  [Amended] 

4.  Section  245.2  is  amended  by 
revising  the  term  “the  district  director” 
to  read  “the  director”  whenever  it 
appears  in  the  following  paragraphs: 

(a)(1) 

(a)(5)(i) 

(a)f5)(ii) 

(aMSMiii) 

(h) 

(0 

§245.3  [Amended] 

5.  Section  245.3  is  amended  by 

revising  the  term  “the  district  director” 
to  read  “the  director”  in  the  first 
sentence.  ■ 

§  245.7  [Amended] 

6.  In  §  245.7,  paragraph  (a)  is 
amended  by  revising  the  term  “the 
district  director”  to  read  “the  director” 
in  the  first  sentence. 


PART  245a — ADJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSONS 
ADMITTED  FOR  LAWFUL 
TEMPORARY  OR  PERMANENT 
RESIDENT  STATUS  UNDER  SECTION 
245A  OF  THE  IMMIGRATION  AND 
NATIONALITY  ACT,  AS  AMENDED  BY 
PUBLIC  LAW  99-603,  THE 
IMMIGRATION  REFORM  AND 
CONTROL  ACT  OF  1986,  AND  PUBLIC 
LAW  100-204,  SECTION  902 

7.  The  authority  citation  for  part  245a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1161.1103, 1255a  and 
1255a  note. 

8.  Section  245a.3  is  amended  by 
revising  paragraph  (d)(1)  to  read  as. 
follows: 

§  245a.3  Application  for  adjustment  from 
temporary  to  permanent  resident  status. 

*  *  *  *  * 

(d)  *  *  * 

(1)  The  application  must  be  filed  on 
Form  1—698.  Form  1-698  must  be 
accompanied  by  the  correct  fee  and 
documents  specified  in  the  instructions. 
The  application  will  be  mailed  to  the 
director  having  jurisdiction  over  the 
applicant’s  place  of  residence. 
***** 

PART  264— REGISTRATION  AND 
FINGERPRINTING  OF  ALIENS  IN  THE 
UNITED  STATES 

9.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1201. 1201a. 
1301-1305. 

§264.5  [Amended] 

10.  In  §264.5,  paragraph  (e)(2)(i)  is 
amended  in  the  first  sentence  by 
revising  the  phrase  “.  in  person,  at”  to 
read  “with”. 

PART  274a— CONTROL  OF 
EMPLOYMENT  OF  ALIENS 

11.  The  authority  citation  for  part 
274a  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1324a.  8 
CFR  part  2. 

§27 4a.  13  [Amended] 

12.  Section  274a.l3  is  amended  by 
revising  the  term  “district  director”  to 
read  “director”  whenever  it  appears  in 
paragraphs  (a]  and  (d). 

13.  Section  274a.l3is  further 
amended  in  paragraph  (d)  by  revising 
the  term  “district  director’s”  to  read 
“director’s”  in  the  last  sentence. 
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Dated:  June  24, 1994. 

Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

|FR  Doc.  94-16037  Filed  6-30-94;  8:45  am) 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

RIN  0960-AB09 

20  CFR  Part  416 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  What  Is  Not 
Income 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rules. 

SUMMARY:  These  final  rules  revise  the 
regulations  as  to  what  is  considered  not 
to  be  income  under  the  supplemental 
security  income  (SSI)  program  in  the 
following  instance.  The  final  rules 
conform  SSI  policy  to  a  number  of  court 
rulings  that  have  required  the  Social 
Security  Administration  (SSA)  to 
consider  Department  of  Veterans  Affairs 
(DVA)  payments  resulting  from  unusual 
medical  expenses  not  to  be  income  for 
SSI  purposes.  Previously,  DVA 
payments  resulting  from  unusual 
medical  expenses  were  considered 
needs-based  pension  or  compensation 
payments  and,  therefore,  income  for  SSI 
purposes  except  in  the  Ninth  Circuit 
where  SSA’s  Acquiescence  Ruling  86- 
1(9)  applies  and  in  the  Eleventh  Circuit 
and  the  State  of  Indiana  where  courts 
have  invalidated  SSI  policy.  These 
regulations  implement  on  a  national 
basis  a  treatment  of  DVA  payments 
resulting  from  unusual  medical 
expenses  that  generally  will  be  more 
advantageous  to  recipients  than  current 
national  policy. 

EFFECTIVE  DATE:  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Heaton,  Legal  Assistant,  3-B-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-8470. 

SUPPLEMENTARY  INFORMATION:  These 
regulations  affect  the  SSI  program  under 
title  XVI  of  the  Social  Security  Act  (the 
Act),  as  amended  and  the  Medicaid 
program  under  title  XIX  of  the  Act  to  the 
extent  that  Medicaid  eligibility  is  based 
on  title  XVI  eligibility.  The  purpose  of 
the  SSI  program  is  to  provide  a 
minimum  income  level  for  aged,  blind, 
and  disabled  people  who  do  not  have 
income  or  resources  above  levels 


specified  in  the  Act.  The  regulations 
change  what  is  considered  not  to  be 
income  under  the  SSI  program. 

The  DVA  considers  veterans’  unusual 
medical  expenses  by  deducting  them 
from  any  countable  income  when 
computing  some  needs-based  pension 
and  compensation  payments.  (Unusual 
medical  expenses  are  unreimbursed 
medical  expenditures  that  exceed  5 
percent  of  the  applicable  maximum 
annual  DVA  basic  payment  rate.  This 
rate  does  not  include  an  aid  and 
attendance  component.)  Unusual 
medical  expenses  may  result  in  a  higher 
monthly  DVA  payment,  an  extra 
payment,  or  an  increase  in  a  payment. 
These  DVA  payments  were  treated  as 
needs-based  pension  or  compensation 
payments  and,  under  §  416.1121(a),  as 
income  for  SSI  purposes. 

In  the  case  of  Summy  v.  Schweiker, 

688  F.2d  1233  (1982),  the  Ninth  Circuit 
Court  of  Appeals  held  that  these 
additional  DVA  payments  represented 
reimbursement  for  medical  expenses, 
and,  therefore,  were  not  income  for  SSI 
purposes  under  §  416.1109(a).  This 
section,  which  exempted  third-party 
reimbursement  for  medical  expenses 
from  income,  was  subsequently  revised 
and  now  appears  at*§  416.1103(a).  We 
are  adding  §  416.1103(a)(7),  which  refers 
to  DVA  payments  resulting  from 
unusual  medical  expenses,  to  the  list  of 
medical  care  or  services  that  are 
excluded  from  the  definition  of  income. 
By  doing  this,  we  are  recognizing  that 
the  nature  of  such  payments  is 
analogous  to  that  of  other  forms  of 
medical  care  or  services  that  are 
currently  not  income  under 
§416.1103(a). 

SSA  published  Acquiescence  Ruling 
86-1(9)  to  apply  the  Summy  holding 
within  the  Ninth  Circuit.  Upon 
publication  of  these  regulations, 
Acquiescence  Ruling  86-1(9)  will  be 
withdrawn.  While  the  regulatory  change 
will  generally  benefit  SSI  recipients,  it 
may  result  in  reduced  benefits  or 
ineligibility  for  a  small  number  of  SSI 
recipients.  Under  section  1614(f)  of  the 
Act,  the  income  and  resources  of 
spouses  and  parents  who  are  not  eligible 
for  SSI  are  considered  to  the  extent 
determined  by  the  Secretary  as  the 
income  and  resources  of  their  spouses 
and  children  who  live  with  them  and 
are  eligible  for  SSI  benefits.  This  is 
known  as  deeming.  We  do  not  count 
any  of  the  income  of  an  ineligible 
spouse  or  parent  who  receives  payments 
from  a  needs-based  public  income 
maintenance  program  because  to  do  so 
would  defeat  the  purpose  of  such  a 
program. 

Presently,  DVA  payments  resulting 
from  unusual  medical  expenses  are 


considered  needs-based  public  income 
maintenance  payments,  and  we  do  not 
count  under  SSI  deeming  rules  any 
income  of  an  ineligible  spouse  or  parent 
which  was  counted  or  excluded  in 
figuring  these  payments  (see 
§  416.1161(a)(2)).  Under  these  final 
regulations,  DVA  payments  resulting 
from  unusual  medical  expenses  will  be 
considered  reimbursement  for  medical 
expenses  and  not  needs-based  pension 
or  compensation  payments.  For  an 
individual  who  receives  only  such 
payments,  receipt  of  such  payments  will 
no  longer  preclude  our  counting  as 
income  to  the  SSI  recipient  part  of  the 
income  of  an  ineligible  spouse  or  parent 
used  in  computing  such  payment. 

Example:  Jenny,  a  disabled  child  who 
is  eligible  for  SSI  benefits,  lives  with  her 
father,  Mr.  Morton,  who  received  both  a 
DVA  pension  based  on  need  and  a  title 
II  Social  Security  benefit.  In 
determining  how  much  income  to  deem 
to  the  child,  none  of  Mr.  Morton’s  title 
II  benefit  was  considered  income 
deemable  to  Jenny  because  the  DVA  had 
already  counted  Mr.  Morton’s  title  II 
benefit  in  figuring  the  amount  of  his 
DVA  needs-based  pension  payment.  In 
January  1992,  Mr.  Morton  reported  an 
increase  in  his  title  II  benefit  to  the  DVA 
and  the  amount  of  the  increase 
precluded  him  from  receiving  further 
DVA  pension  payments.  Because  no 
DVA  needs-based  pension  payment  was 
being  made,  Mr.  Morton’s  title  II  benefit 
was  deemable  as  income  to  Jenny, 
resulting  in  a  reduction  of  her  SSI 
payment.  In  December  1992,  Mr.  Morton 
filed  an  annual  report  with  the  DVA 
reflecting  both  his  title  II  income  and 
evidence  of  his  payment  of  unusual 
medical  expenses.  The  DVA 
recomputed  his  income  for  the  period 
January  1992  through  December  1992 
based  on  the  evidence  of  unusual 
medical  expenses  and  issued  him  a  one¬ 
time  payment.  Under  the  prior  policy, 
we  would  recalculate  Jenny’s  SSI 
payment  for  the  period  January  1992 
through  December  1992  in  order  not  to 
deem  to  Jenny  any  of  Mr.  Morton’s  title 
II  benefit  used  by  the  DVA  in 
determining  a  needs-based  pension 
payment.  However,  under  these  final 
regulations,  for  deeming  purposes,  we 
will  not  recalculate  Jenny’s  SSI  benefit 
and  will  continue  to  consider  Mr. 
Morton’s  title  II  benefit  for  the  period 
January  1992  through  December  1992  as 
income  available  to  Jenny.  The  DVA 
payment  resulting  from  unusual 
medical  expenses  will  no  longer  be 
considered  a  public  income- 
maintenance  payment  so  we  will  not 
exclude  any  income  used  in  calculating 
it,  but  instead  we  will  consider  the 
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tayment  reimbursement  for  medical 
xpenses  and  not  income. 

The  above  example  describes  how  we 
dll  apply  the  Summy  decision 
Nationwide  under  the  SSI  program.  This 
dtange  in  the  treatment  of  DVA 
aayments  for  unusual  medical  expenses 
also  affects  bow  income  is  determined 
under  the  Medicaid  program  under  title 
XIX  of  the  Act. 

We  published  a  notice  of  proposed 
•ulemaking  (NPRM)  on  August  24, 1988 
53  FR  32252).  That  NPRM  included 
jroposed  SSA  and  Health  Care 
financing  Administration  (HCFA) 
egulations  on  the  treatment  of  DVA 
jayments  for  unusual  medical  expenses 
mder  the  SSI  program  as  well  as  under 
the  Medicaid  program  under  title  XIX  of 
the  Act.  SSA  coordinated  and  combined 
the  NPRM  with  HCFA  because, 
generally,  the  Medicaid  statute  uses  the 
methodologies  and  treatment  of  income 
pf  the  cash  assistance  programs  such  as 
SSI  as  the  baseline  for  determining 
eligibility  for  Medicaid.  Thns,  in 
defining  income  for  Medicaid  eligibility 
purposes,  the  SSI  treatment  of  DVA 
payments  for  unusual  medical  expenses 
would  usually  be  applied. 

Based  on  the  public  comments  and 
subsequent  court  decisions,  the 
^vledicaid  portion  of  the  final  regulations 
required  further  consideration.  Asa 
Jesuit,  SSA  decided  to  proceed 
Separately  with  the  SSI  portion  of  the 
Final  regulations.  We  based  this  decision 
an  the  need  to  provide  uniform  national 
policy  in  this  area.  These  changes  in  SSI 
income  rules  will  affect  the  Medicaid 
program  in  those  States  which  use  SSI 
[income  rules  in  their  Medicaid  program. 

Comments  Received  Following 
Publication  of  the  NPRM 

When  these  regulations  were 
published  as  an  NPRM.  interested 
parties  were  given  60  days  to  submit 
comments.  We  received  13  letters:  3 
prom  State  or  local  governmental 
entities,  4  from  special  interest 
organizations,  and  6  from  individuals. 
Several  commenters  wrote  merely  to 
support  the  proposed  regulations;  one 
indicated  that  the  proposed  regulations 
ere  unnecessary;  and  others,  while 
supporting  the  proposed  regulations, 
(suggested  changes.  Many  of  the 
[commenters  addressed  issues  regarding 
the  Medicaid  aspects  of  the  NPRM.  The 
issues  raised  by  those  commenters  are 
not  within  the  purview  of  these  final 
SSI  regulations  and  have  been  referred 
to  HCFA  for  appropriate  response.  We 
have  summarized  the  SSI  issues  raised 
by  the  commenters  and  responded  to 
these  comments  below. 

Comment:  One  com  men  ter  suggested 
that  the  phrase  “pension  or 


compensation  payments”  is  more 
appropriate  than  the  phrase  “pension 
payments”  which  we  used  in  the 
preamble  to  the  NPRM,  because  DVA 
Dependency  and  Indemnity 
Compensation  payments  are  also 
increased  for  unusual  medical  expenses. 

Response:  We  agree  that  the  phrase 
“pension  payments”  should  be  clarified 
to  more  accurately  describe  DVA 
payments.  In  addition,  we  have 
emphasized  that  these  payments  are 
based  on  need  by  replacing  the  word 
“pension”  with  the  phrase  “needs-based 
pension  or  compensation”  in  the 
description  of  the  rule  change  in  this 
preamble. 

Comment:  One  commenter  stated  that 
the  Medicaid  regulations  would  defeat 
the  purpose- of  the  DVA  payments.  In 
support  of  this  statement  the  commenter 
referred  to  a  September  14, 1978, 

Federal  Register  document  which 
provides: 

“Where  the  SSI  program  reduces  its 
payments  to  take  into  account  assistance  of 
this  type  (medical  or  social)  furnished  under 
other  governmental  programs,  SSI  is,  in 
effect,  nullifying  or  frustrating  achievement 
of  those  other  programs’  purposes*” 

In  referring  to  the  above  Federal 
Register  statement,  the  commenter 
stated  that  “this  longstanding  principle 
prohibiting  the  nullification-  of  other 
benefits  available  to  a  recipient  would 
be  violated  (for  Medicaid  purposes)  if 
the  DVA  reimbursement  for  un-usual 
medical  expenses  were  to  be  included 
as  income  in  the  post-eligibility 
determination  of  the  recipients' 
contribution  to  cost  of  care." 

Response:  The  Federal  Register 
statement  to  which  the  commenter  has 
referred  was  made  in  the  context  of  the 
SSI  program  and  not  the  Medicaid 
program.  In  the  context  of  the  SSI 
program,  the  SSI  program  provides 
funds  to  meet  an  individual's  food, 
clothing,  and  shelter  needs,  not  medical 
or  social  service  needs.  One  of  the 
express  purposes  of  these  final  rules  is 
to  revise  SSI  regulations  so  as.  not  to 
count  certain  DVA  payments  in. 
determining  eligibility  for  and  the 
amount  of  the  SSI  payments  To  the 
extent  the  commenter  is  referencing  the 
Medicaid  program,  this  comment  has 
been  referred  to  HCFA  for  appropriate 
response.  Other  than  the  change 
explained  above  to  the  preamble  to  the 
regulations,,  we  are  adopting  these  SSI 
regulations  as  proposed. 

Regulatory  Procedures 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  reviewed  these  rules  and 
determined  they  do  not  meet  the  criteria 


for  a  significant  regulatory  action  under 
E.O.  12866. 

Regulatory  Flexibility  Act  • 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354. 
the  Regulatory  Flexibility  Act,  is  not 
required. 

Paperwork  Reduction  Act  of  1986 

These  regulations  impose  no 
additional  reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  93.807,  Supplemental  Security- 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  security 
income. 

Dated:  August  18. 1993. 

Lawrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  August  30. 1993. 

Dona  E.  Shalaia, 

Secretary  of  Health  and  Human  Services. 

Note:  This  document  was  received  by  the 
Office  of  the  Federal  Register  on  June  28. 
1994. 

For  the  reasons  set  out  in  the 
preamble,  part  416  of  Title-  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  subpart  K 
of  part  416  continues  to  read  as  follows; 

Authority:  Secs.  1102, 1602, 1611, 1612, 
1613, 1614(f),  1621,  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1381a,  1382, 
1382a.  1382b.  1382c(fi,  1382),  and  1383;  sec. 
21 1  of  Pub.  L.  93-66,  87  Stat.  154. 

2.  In  §  416.1103,  a  new  paragraph 
(a)(7)  is  added  to  read  as  follows: 

§  416.1103  What  is  not  income. 

*  *  *  *  * 

(a)*  *  * 

(7)  Payments  from  the  Department  of 
Veterans  Affairs  resulting  from  unusual 
medical  expenses. 
***** 

[FR  Doc.  94-16050  Filed  6-30-94:  8  45  am] 
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Food  and  Drug  Administration 
21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  three  new  animal 
drug  applications  (NADA’s)  from 
Richlyn  Laboratories,  Inc.,  to  Global 
Pharmaceutical  Corp. 

EFFECTIVE  DATE:  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-594- 
1646. 

SUPPLEMENTARY  INFORMATION:  Richlyn 
Laboratories,  Inc.,  Castor  and 
Kensington  Aves.,  Philadelphia,  PA 
19124,  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interests  in,  approved  NADA’s  65- 
065  (Tetracycline  Hydrochloride),  92- 
151  (N-Butyl  Chloride  Capsules,  and 
138-900  (Dichlorophene  and  Toluene 
Capsules)  to  Global  Pharmaceutical 
Corp.,  Castor  and  Kensington  Aves., 
Philadelphia,  PA  19124. 

Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  parts 
510.600(c)(1)  and  (c)(2)  to  reflect  the 
change  of  sponsor.  The  drug  labeler 
code  assigned  to  Richlyn  Laboratories, 
Inc.,  is  being  retained  as  the  drug  labeler 
code  for  Global  Pharmaceutical  Corp. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Secs.  201,  301, 501,  502,  503, 
512,  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352, 
353,  360b,  371,  379e). 

§510.600  [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 


the  table  in  paragraph  (c)(1)  by 
removing  the  entry  for  "Richlyn 
Laboratories,  Inc."  and  by  alphabetically 
adding  a  new  entry  for  "Global 
Pharmaceutical  Corp.,  Castor  and 
Kensington  Aves.,  Philadelphia,  PA 
19124  ....  000115”  and  in  the  table  in 
paragraph  (c)(2)  in  the  entry  for 
“000115”  by  removing  the  sponsor 
name  "Richlyn  Laboratories,  Inc.”  and 
adding  in  its  place  “Global 
Pharmaceutical  Corp.” 

Dated:  June  24, 1994. 

Robert  C.  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Doc.  94-16093  Filed  6-30-94;  8:45  ami 
BILLING  CODE  4160-01-F 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Praziquantel,  Pyrantel  Pamoate,  and 
Febantel  Tablets 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Miles,  Inc. 
The  NADA  provides  for  the  oral  use  in 
dogs  of  either  of  two  tablets  containing 
different  concentrations  of  praziquantel, 
pyrantel  pamoate,  and  febantel  for  the 
removal  of  tapeworms,  hookworms, 
ascarids,  and  whipworms. 

EFFECTIVE  DATE:  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-0614. 
SUPPLEMENTARY  INFORMATION:  Miles, 

Inc.,  Agriculture  Division,  Animal 
Health  Products,  P.O.  Box  390,  Shawnee 
Mission,  KS  66201,  filed  NADA  141- 
007  that  provides  for  the  oral  use  in 
small  dogs  (up  to  11.4  kilograms  (kg)  or 
25  pounds  (lb)  of  a  tablet  containing 
22.7  milligrams  (mg)  of  praziquantel, 
22.7  mg  of  pyrantel  (as  pyrantel 
pamoate),  and  113.4  mg  of  febantel  for 
the  removal  of  certain  tapeworms, 
hookworms,  ascarids,  and  whipworms. 
The  NADA  also  provides  for  the  use  in 
medium  and  large  dogs  (11.8  kg  and  or 
over  26  lb  and  over)  of  a  tablet 
containing  three  times  the  preceding 
concentrations.  The  NADA  is  approved 
as  of  May  19, 1994,  and  the  regulations 
are  amended  in  part  520  (21  CFR  part 
520)  by  adding  new  §  520.1872  to  reflect 
the  approval.  The  basis  for  approval  is 


discussed  in  the  freedom  of  information 
summary. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  for  nonfood  producing  animals] 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  May  19, 1994, 
because  the  application  contains  reports 
of  new  clinical  or  field  investigations 
(other  than  bioequivalence  studies) 
essential  to  the  approval  of  the 
application  and  conducted  or  sponsored 
by  the  applicant. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen] 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  And  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered  I 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not  | 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen  i 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.  Monday  through  Friday.  j 

List  of  Subjects  in  21  CFR  Part  520  I 

Animal  drugs. 

Therefore,  under  the  Federal  Food,  ■ 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioneil 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21  | 
CFR  part  520  is  amended  as  follows: 

PART  520-  -ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  New  §  520.1872  is  added  to  read  as 
follows: 

§  520.1 872  Praziquantel,  pyrantel  pamoate, 
and  febantel  tablets. 

(a)  Specifications.  Each  tablet 
contains  either: 

(1)  Tablet  No.  1:  22.7  milligrams  I 
praziquantel,  22.7  milligrams  pyrantel  A 
base,  and  113.4  milligrams  febantel;  or  ;| 
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(2)  Tablet  No.  2:  68  milligrams  (b)  Sponsor.  See  000859  in  (c)  Conditions  of  use — (1)  Dogs — (i) 

praziquantel,  68  milligrams  pyrantel  §  510.600(c)  of  this  chapter.  Amount.  Administer  as  a  single  dose 

base,  and  340.2  milligrams  febantel.  directly  by  mouth  or  in  a  small  amount 

of  food  as  follows: 


Kilograms 


0.9  to  1.8  ... 

2.3  to  3.2  ... 

3.6  to  5.4  ... 
5.9  to  8.2  ... 

8.6  to  11.4  . 
11.8  to  13.6 
14.1  to  20.0 
20.4  to  27.2 

27.7  to  33.6 
34.0  to  40.9 

41.3  to  47.2 

47.7  to  54.5 


Weight  of  animal 


2  to  4  . 

5  to  7  . 

8  to  12  .... 
13  to  18  .. 
19  to  25  .. 
26  to  30  .. 
31  to  44  .. 
45  to  60  .. 
61  to  74  .. 
75  to  90  .. 
91  to  104 
105  to  120 


Pounds 


Number  of  tablets  per 
dose 

Tablet  no.  1  j  Tablet  na 


1/2 

1 

1  1/2 
2 

2  1/2 


1 

2 

3 


1 

1/2 

2 

1/2 

3 

1/2 

4 


(ii)  Indications  for  use.  For  the 
removal  of  tapeworms  ( Dipylidium 
caninum.  Taenia  pisiformis. 
Echinococcus  granulosus);  hookworms 
{Ancylostoma  caninum,  Uncinaria 
stenocephala );  ascarids  ( Toxocara  canis, 
Toxascaris  leonina);  and  whipworms 

( Trichuris  vulpis )  in  dogs. 

(iii)  Limitations.  Do  not  use  in 
pregnant  animals.  Do  not  use  in  dogs 
weighing  less  than  0.9  kilogram  (2 
pounds)  or  puppies  less  than  3  weeks  of 
age.  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Dated:  June  21, 1994. 

Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 

(FR  Doc.  94-16090  Filed  6-30-94;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  STATE 

22  CFR  Chapter  I,  Subchapter  G,  and 
Parts  60  through  65 

[Public  Notice  2025] 

Repeal  of  South  Africa  and  Fair  Labor 
Standards  Regulations 

AGENCY:  Bureau  of  African  Affairs. 
Department  of  State. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  State  is 
repealing  the  South  Africa  and  Fair 
Labor  Standards  Regulations  to  reflect 
the  repeal  of  code  of  conduct 
requirements  of  the  Comprehensive 
Anti-Apartheid  Act  of  1986  as  of  the 
date  on  which  the  President  certified  to 
the  Congress  that  an  interim 
government,  elected  on  a  nonracial  basis 
through  free  and'fair  elections,  has 
taken  office  in  South  Africa.  The  repeal 


of  the  code  of  conduct  requirements  is 
provided  for  in  section  4(a)(2)  of  the 
South  African  Democratic  Transition 
Support  Act  of  1993.  The  certification 
was  made  to  Congress  on  June  8, 1994. 

The  last  annual  report  regarding 
implementation  of  the  registration  and 
reporting  requirements  established  in  22 
CFR  part  63  will  cover  calendar  year 
1993. 

EFFECTIVE  DATE:  July  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Bruce,  Office  of  Southern  African 
Affairs  (202)  647-9866,  Or  George  Taft, 
Office  of  the  Legal  Adviser,  (202)  647- 
4110. 

SUPPLEMENTARY  INFORMATION:  The  repeal 
of  the  regulations  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  5  U.S.C.  553  and 
554  and  from  analysis  under  the 
Regulatory  Flexibility  Act  of  1980.  The 
repeal  of  the  regulations  is  excluded 
from  Executive  Order  12866,  but  has 
been  reviewed  to  ensure  consistency 
with  its  overall  policies  and  purposes. 
This  final  rule  does  not  contain  a  new 
or  amended  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects 

22  CFR  Parts  60,  61,  and  64 

Equal  employment  opportunity, 

South  Africa,  United  States  investments 
abroad. 

22  CFR  Parts  62  and  63 

Equal  employment  opportunity. 
Reporting  and  recordkeeping 
requirements,  South  Africa,  United 
States  investments  abroad. 


22  CFR  Part  65 

Equal  employment  opportunity, 
Penalties,  South  Africa,  United  States 
investments  abroad. 

Accordingly,  under  the  authority  of 
22  U.S.C.  5001  Note,  Pub.  L.  103-149, 
chapter  I  of  title  22  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PARTS  60,  61,  62,  63,  64,  65- 
[REMOVED] 

1.  Parts  60  through  65  are  removed. 

Appendix  to  Subchapter  G  [Removed] 

2.  The  appendix  to  subchapter  G  is 
removed. 

SUBCHAPTER  G — [REMOVED  AND 
RESERVED] 

3.  Subchapter  G  is  removed  and 
reserved. 

Dated:  June  10, 1994. 

George  E.  Moose, 

Assistant  Secretary  for  African  Affairs. 

|FR  Doc.  94-16054  Filed  6-30-94;  8:45  am] 

BILUNG  CODE  4710-26-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  655 
RIN  2125— AD36 

Traffic  Surveillance  and  Control; 
Technical  Amendment 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule;  technical 
amendment. 
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SUMMARY:  This  document  makes  a  minor 
technical  amendment  in  nomenclature 
under  the  section  on  traffic  engineering 
analysis  to  more  accurately  reflect  the 
plan’s  content  as  being  that  of 
implementation  rather  than  of 
operations.  This  change  will  serve  to 
assist  the  States  and  other  operating 
agencies  which  utilize  Federal  funds  for 
their  systems  by  clarifying  the 
terminology  used  in  the  regulation. 
EFFECTIVE  DATE:  July  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Morris  Oliver,  HTV-31,  Office  of  Traffic 
Management  and  IVHS,  (202)366-2251, 
or  Ms.  Grace  Reidy,  Office  of  the  Chief 
Counsel,  (202)  366-0834,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  for  Federal  legal  holidays. 

List  of  Subjects  in  23  CFR  Part  655 

Grant  programs — transportation. 
Highways  and  roads,  Signs  and 
symbols.  Traffic  regulations. 

The  FHWA  hereby  amends  23  CFR 
655,  subpart  D  as  set  forth  below: 

PART  655— TRAFFIC  OPERATIONS 

•  1.  The  authority  citation  for  part  655 

continues  to  read  as  follows: 

Authority:  23  U.S.C.  101(a),  104,  105, 
109(d),  114(a),  135,  217,  307,  315,  and  402(a); 
23  CFR  1.32  and  1204.4:  and  49  CFR  1.48(b). 

§655.409  [Amended] 

2.  Section  655.409(0  is  amended  by 
removing  the  words  “operations  plan” 
in  each  of  the  two  places^they  appear 
and  replacing  them  with  the  words 
“implementation  plan.” 

Issued  on:  June  24, 1994. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

[FR  Doc.  94-16071  Filed  6-30-94:  8:45  ami 
BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  S-060] 

RIN  1218-AA71 

Personal  Protective  Equipment  for 
General  Industry 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 

ACTION:  Final  rule;  corrections. 


SUMMARY:  This  document  makes 
corrections  to  the  final  rule  on  Personal 
Protective  Equipment  for  General 
Industry,  which  was  published  in  the 
Federal  Register  on  April  6,  1994  at  59 
FR  16334. 

EFFECTIVE  DATE:  July  5,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Foster,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N-3647,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Telephone:  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION:  This 
document  contains  corrections  to  the 
final  rule  for  Personal  Protective 
Equipment  for  General  Industry,  which 
was  published  on  April  6, 1994  (59  FR 
16334).  As  published,  the  final  rule 
contains  typographical  errors  as  well  as 
language  that  does  not  clearly  express 
OSHA’s  intent.  As  explained  below,  this 
document  is  necessary  to  correct  the 
identified  errors  and  to  indicate  clearly 
what  the  Agency  intended  when  it 
promulgated  the  final  rule. 

Amendments  to  29  CFR  1910.132 
(General  Requirements) 

OSHA  has  received  many  comments 
concerning  the  applicability  of  the 
general  requirements  contained  in 
§  1910.132.  In  the  preamble  to  the  final 
rule  (59  FR  16334),  OSHA  stated: 

The  provisions  of  existing  §§  1910.134  and 
1910.137  (which  cover  respiratory  protection 
and  electrical  protective  devices, 
respectively)  are  the  subjects  of  separate 
rulemaking  actions  and  are  not  addressed  by 
this  rulemaking.  - 

The  comments  to  OSHA  indicated 
that,  although  OSHA  stated  that 
§§  1910.134  and  1910.137  were  not 
being  addressed  by  this  rulemaking 
(April  6,  1994),  it  was  still  unclear 
whether  the  Agency  intended  for  the 
new  requirements  of  §  1910.132  to  apply 
to  §§  1910.134  and  1910. 137. 

The  intent  of  OSHA  was  that 
paragraph  (d),  hazard  assessment,  and 
paragraph  (f),  training,  would  apply 
only  to  §§  1910.133,  1910.135,  1910.136, 
and  1910.138.  Therefore,  OSHA  is 
amending  the  final  rule  by  adding  a  new 
paragraph,  (g),  to  §  1910.132  that 
explains  the  applicability  of  the 
requirements  for  hazard  assessments 
and  training. 

Amendments  to  29  CFR  1910.133  (Eye 
and  Face  Protection) 

On  page  16361,  the  table:  “Filter 
Lenses  for  Protection  Against  Radiant 
Energy”  contains  a  typographical  error. 
The  column  heading  “Electric  Size  'to 
in.”  should  read,  “Electrode  Size  ' to 
in.” 


Amendments  to  29  CFR  1910.136  (Foot 
Protection) 

On  page  16362,  paragraph  (a)  reads,  in 
part: 

General  requirements.  Each  affected 
employee  shall  wear  protective  footwear  * 
when  working  in  areas  where  there  is  a 
danger  of  foot  injuries  due  to  falling  and 
rolling  objects  *  *  *  (emphasis  added). 

It  has  come  to  OSHA’s  attention  that 
the  word  “and”  between  the  words, 
“falling”  and  “rolling  objects”  could  be 
interpreted  to  mean  that  both  types  of 
hazard  must  be  present  before  the  use  of 
protective  footwear  is  required. 

The  intent  of  OSHA  was  that  the  use 
of  protective  footwear  is  required  when 
either  of  these  hazards  are  present. 

OSHA  inadvertently  used  the  word, 
“and”  instead  of  the  word,  “or”,  and  is 
amending  paragraph  (a)  of  §  1910.136  of 
the  final  rule  to  clarify  its  intent. 

Amendments  to  29  CFR  1910.138  (Hand 
Protection) 

In  the  final  rule,  OSHA  added  a  new 
section  (§  1910.138)  to  Subpart  I  to 
address  hand  hazards.  However,  the 
Agency,  inadvertently,  failed  to  explain 
what  would  happen  to  the  existing 
§  1910.138,  “Effective  dates.” 

It  was  the  intent  of  OSHA  to  remove 
the  existing  §  1910.138,  and  replace  it 
with  a  new  §  1910.138  that  would 
contain  the  requirements  for  hand 
protection.  Accordingly,  the  Agency  is 
amending  the  final  rule  to  clarify  that 
existing  §  1910.138  is  removed  and  is 
replaced  with  a  new  §  1910.138  for  hand 
protection. 

Authority:  This  document  was  prepared 
under  the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health,  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  27th  day  of 
June,  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

Accordingly,  the  publication  on  April 
6,  1994  of  Subpart  I  which  was  the 
subject  of  FR  Doc  94-7581  is  hereby 
corrected  as  set  forth  below. 

§1910.132  [Corrected] 

1.  On  page  16360,  in  the  first  column, 
the  amendatory  instruction  number  2  is 
corrected  to  read: 

“2.  New  paragraphs  (d)  through  (g)  are 
added  to  read  as  follows:”. 

2.  On  page  16360,  in  the  first  column, 
§  1910.132  is  corrected  by  adding  a  new 
paragraph  (g),  to  read  as  follows: 

(g)  Paragraphs  (d)  and  (f)  of  this  section 
apply  only  to  §§  1910.133, 1910.135,- 
1910.136.  and  1910.138.  Paragraphs  (d)  and 
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(f)  of  this  section  do  not  apply  to  §§  1910.134 
and  1910.137. 

§1910.133  [Corrected] 

3.  On  page  16361,  in  the  table:  “Filter 
Lenses  for  Protection  Against  Radiant 
Energy”,  the  column  heading  “Electric 
Size  V32  in.”  is  corrected  to  read, 
“Electrode  Size  V32  in.” 

§1910.136  [Corrected] 

4.  On  page  16362,  in  the  first  column, 
on  line  5  in  paragraph  (a)  of  §  1910.136, 
the  word  “and”  between  the  words 
“falling”  and  “rolling”  is  corrected  to 
read,  “or”. 

§1910.138  [Corrected] 

5.  On  page  16362,  in  the  second 
column,  amendatory  instruction  number 
5  is  corrected  to  read: 

“5.  Section  1910.138  is  revised  to  read 
as  follows:”. 

[FR  Doc.  94-16014  Filed  6-30-94;  8:45  ami 

BILUNG  CODE  4510-26-M 


POSTAL  SERVICE 
39CFR  Part  111 

Changes  in  Preferred  Postage  Rates — 
Second-  and  Third-Class  Mail 

AGENCY:  Postal  Service. 


ACTION:  Postage  rate  changes:  correction. 

SUMMARY:  This  document  contains  two 
postage  rates  that  were  omitted  from  the 
Federal  Register  (59  FR  32335-32336) 
published  on  June  23, 1994. 

EFFECTIVE  DATE:  October  2, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  J.  Collins,  (202)  268-5316. 
SUPPLEMENTARY  INFORMATION:  The 
omitted  rates  were  the  nonadvertising 
per-pound  rate  for  classroom  and 
special  rate  publications,  and  the  in¬ 
county  level  K2  per-pieee  rate.  This 
notice  also  corrects  the  in-county  level 
Jl  rate  for  ZIP+4  harcoded  flat-size 
second-class  mail.  All  postage  rates  that 
will  be  effective  October  2, 1994,  are 
published  below. 

The  Postal  Service  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Sendee. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 


Authority:  5  U.S.C  552(a);  39  U.S.C.  101, 
401,  403,  404, 3001-3011, 3201-3219,  3403- 
3406,  3621,  3626,  5001. 

Effective  October  2, 1994,  the 
Domestic  Mail  Manual  is  amended  as 
follows: 

2.  Sections  R200  and  R300  are  revised 
to  include  the  new  postage  rates  for 
second-  and  third-class  mail. 

Module  R — Rates  and  Fees 
***** 

R200  Second-Class  Mail 
***** 

2.0  In-County  Rates 
2,1  Pound  Rates 


Per  pound  or  fraction: 


Zone 

Rate 

Delivery  Office  . 

$0,108 

All  Others . 

.118 

***** 

2.2  Piece  Rates 

Per  addressed  piece: 

Level 

Regu¬ 

lar 

ZIP+4 

(letter- 

size) 

Barcoded 

(letter- 

size) 

ZIP+4 

barcoded 

(flat-size) 

J1  . 

$0,078 

.078 

0.078 

S0.078 

.074 

$0,078 

.063 

J3  . 

.074 

J5  . . 

.078 

.074 

.061 

.063 

K1  . 

.041 

K2  . 

.036 

K3 . 

.034 

***** 

3.0  Special  Nonprofit  Rates 
3.1  Pound  Rates 
Pound  rates  are: 


For  the  nonadvertising  portion — 
$0,109  per  pound  or  fraction. 
***** 


3.2  Piece  Rates 
Per  addressed  piece: 


Level 

Regu¬ 

lar 

ZIP+4 

(letter- 

size) 

Barcoded 

(letter- 

size) 

ZIP+4 

barcoded 

(flat-size) 

$0,167 

.127 

.127 

$0,157 

.121 

.114 

$0,151 

.116 

.116 

*  *  *  *  * 

4.0  Classroom  Rates 
4.1  Pound  Rates 
Pound  rates  are: 


For  the  nonadvertising  portion —  4.2  Piece  Rates 

$0. 109  per  pound  or  fraction.  Per  addressed  piece: 

***** 
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Level 

Regu¬ 

lar 

ZIP+4 

(letter- 

size) 

Barcoded 

(letter- 

size) 

ZIP+4 

barcoded 

(flat-size) 

Q 

$0,174 

.131 

.131 

.093 

.091 

.086 

$0,167 

.127 

.127 

$0,157 

.121 

.114 

$0,151 

.116 

.116 

H3 

H5 . 

12 

13 

*  *  •  '•  •  * 


R300  Third-Class  Mail 

***** 

6.0  Special  Bulk  Third-Class  Letter-Size  Minimum  Per  Piece  Rates — Pieces  0.2085  Lb.  (3.3363  Oz.)  or  Less 


Entry  discount 

Nonautomation  rates 

'Carrier 

route 

Saturation 

W-S 

Basic 

3/5 

BMC  .  . 

$0,116 

.104 

.099 

$0,103 

.091 

.086 

$0,079 

.067 

.062 

.057 

$0,076 

.064 

.059 

.054 

SCF  . 

Delivery  Unit  . 

Entry  discount 

Basic  ZIP+4 

Automation  rates 

3-Digit 

barcoded 

5-Digit 

barcoded 

3/5  ZIP+4 

Basic 

barcoded 

None  . 

$0,109 

.097 

.092 

$0,099 

.087 

.082 

$0,099 

.087 

.082 

$0,093 

.081 

.076 

$0,086 

.074 

.069 

BMC . 

SCF  . 

Delivery  Unit  . . . 

A  transmittal  letter  making  these 
changes  in  the  Domestic  Mail  Manual 
will  be  published  and  transmitted 
automatically  to  subscribers.  Notice  of 
issuance  of  the  transmittal  letter  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  111.3. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

|FR  Doc.  94-15998  Filed  6-30-94;  8:45  am] 
BILUNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 85, 86,  and  600 
[FRL-5005-9] 

Short  Test  Emission  Regulations  for 
1996  and  Later  Model  Year  Light-Duty 
Vehicles  and  Light-Duty  Trucks  and 
Revised  Performance  Warranty 
Regulations,  and  Revisions  to 
Corporate  Average  Fuel  Economy 
(CAFE)  Calculations  Pursuant  to  the 
North  American  Free  Trade  Agreement 
Implementation  Act  of  1993;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Correction  to  final  regulations. 


SUMMARY:  This  document  contains 
corrections  to  two  final  regulations 
which  were  published  Monday, 
November  1, 1993,  and  on  January  6, 
1994.  While  these  regulations  are 
unrelated,  this  action  makes  necessary 
corrections  to  both  in  the  same 
document  for  the  sake  of  expediency. 
The  November  1, 1993,  regulations 
added  new  "short  test”  requirements  to 
previously  existing  regulations  for 
certification,  Selective  Enforcement 
Audit,  and  recall  of  new  gasoline-fueled 
light-duty  vehicles  and  light-duty  trucks 
and  replaced  all  six  of  the  previously- 
existing  steady-state  performance 
warranty  tests.  The  January  6, 1994, 
regulations  pertained  to  changes  to  the 
Corporate  Average  Fuel  Economy 
calculations  required  by  the  North 
American  Free  Trade  Agreement 
Implementation  Act  of  1993.  Various 
errors  occurred  in  those  two  final  rules, 
relating  to  headings,  paragraph 
references,  omissions,  and  other 
inaccuracies;  this  action  will  correct 
those  errors. 

EFFECTIVE  DATE:  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  E.  Walsh,  Certification  Division, 
U.S.  Environmental  Protection  Agency, 
National  Vehicle  and  Fuel  Emissions 
Laboratory,  2565  Plymouth  Road,  Ann 


Arbor,  MI  48105.  Telephone  (313)  668- 
4205. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  its  November  1, 1993,  rulemaking 
(58  FR  58382),  the  Agency  promulgated 
regulations  setting  forth  new  “short 
test”  standards  and  procedures,  known 
as  the  Certification  Short  Test,  to  be 
added  to  previously  existing  regulations 
for  certification,  Selective  Enforcement 
Audit,  and  recall  of  new1  gasoline-fueled 
light-duty  vehicles  and  light-duty 
trucks,  effective  beginning  with  the 
1996  model  year.  In  addition,  that  rule 
replaced  all  six  of  the  previously- 
existing  steady-state  test  procedures 
used  in  inspection  and  maintenance 
programs  for  performance  warranty 
purposes.  The  rule  also  contained 
certain  minor  technical  amendments 
concerning  changes  to  quality  control 
checks  and  information  collected  in 
conjunction  with  testing  that  reflect 
changes  that  have  occurred  in  laboratory 
test  program  needs. 

In  its  January  6, 1994,  rulemaking  (59 
FR  677),  the  Agency  promulgated 
changes  to  its  fuel  economy  calculation 
regulations  to  conform  to  changes  in  the 
Motor  Vehicle  Information  &  Cost 
Savings  Act,  15  U.S.C.  2003(b)(2).  made 
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by  section  371  of  the  North  American 
Free  Trade  Agreement  Implementation 
Act  of  T993,  Public  Law  1 03-182 
(December  8, 1993). 

Both  of  these  rules-  contained 
inadvertent  errors  in  its  regulatory  text, 
requiring  that  this  action  be  initiated  to 
ify  them. 

he  Agency  find's  there  is  good  cause 
to  make  this- correction  effective 
immediately,  because  it  merely  corrects 
minor  technical  errors- in  the  originally 
promulgated  rule,  and  does  not  impose 
any  independent  requirements. 

Need  for  Correction 

As  published,  the  final  regulations 
contained  errors  which  may  prove  to  be 
misleading  and  are  hi  need  of 
clarification.  Corrections  made  in  this 
action  address  those  errors  as  follows: 

Corrections,  made  to  tables  in  §.§  9,1 
and  85*2225  clarify  the  proper 
placement  of  elements  in  tables. 

The  headings  for  part  85  and  for 
§§86.708-94  and  86.708-94  were 
incorrectly  given  in  the  November  1, 
1993  rule;  no  changes- to  those  headings 
were  intended.  This  action  restores  the 
original  headings. 

In  §  85.2233,  the  figure  5,000  is 
revised  to  4,000  to  match  changes  made 
in  correcting  amendments  dated 
November  9, 1993  (58:  FR  59366)  to  the 
November  5, 1992  final  rule  (57  FR 
52950)  upon  which  the  text  in 
§  85.2233(d)  is  based. 

In  §  86.096-21,  paragraphs  (j)  and  (k) 
identified  six  Certification  Short  Test 
procedures  as  being  described  in 
§  86.14-39;  at  present,  there  are  only  five 
such  procedures.  The  word  "six”  is 
therefore  deleted  m  both  paragraphs. 

In  §  86. 1T6-90,.  a  ”0”  was  mistakenly 
inserted  in  place  of  a  “4”' in  the  section 
title.  Since  1994  is  the  initial  year  of 
applicability  intended,  the  suffix  is 
corrected. 

In  §  86-.  1406,  the  reference  to  the 
location  of  fuel  specifications 
inadvertently  omitted  §86.216;  in  this 
action,  that  section  is  added  to  the 
references. 

Certain  corrections  made  in 
§§  86.1430  and  86.1439  rectify 
erroneous  paragraph  references. 

In  §  86.1430,  text  referring  to  the  first 
chance  portfon  of  a  Certification  Short 
Test  is  deleted  because  there  is  no  first 
chance  portion  to  any  Certification 
Short  Test. 

Section  86. 14 30  indicates  that  more 
information  on  loaded  preconditioning, 
to  be  mu  between  the  speeds  of  30  and 
50  mph,  can  be  found  in  §§  86.1437(c) 
and  86.1438(c).  While  §  86.1438(c)  does 
address  loaded  preconditioning, 

§  86.1437(e)  does  not.  Moreover, 

§  86.1438  prescribes  a  minimum  speed 


of  30  mph  but  neglected  to- give  the 
previously-mentioned  maximum,  speed, 
of  50  mph.  To  clarify  the  existing 
requirements,  these  inconsistencies- are 
corrected. 

In  §  86.1439,  paragraph  (d)  describes 
the  CST — Loaded  Test,  which  includes 
a  loaded  driving  mode  on  the 
dynamometer.  A  manufacturer  brought 
it  to  EPA’s  attention  that  the  point  at 
which  the  gear  is  shifted  into  “drive” 
for  initiating,  the  loaded  mode  and  then 
back  into  “neutral”  afterwards  was 
omitted;  appropriate  text  is  added  to 
clarify  the  procedure.  Also  in  this 
section,  paragraph  (f)(1) (iiKA)  was 
mistakenly  published  with  text 
transposed  from  another  paragraph  in 
that  section;  the  correction  restores  the 
intended  test  procedure  indicated  in  the 
NPRM  published  on  January  8, 1993  (58 
FR  3380). 

In  §§  600.502-81  and  600.511-80, 
inadvertent  errors  that  occurred  in  the 
regulatory  text  that  incorrectly  reference 
other  paragraphs  of  regulatory  text  are 
corrected. 

Correction  of  Publication 

Accordingly,  the  publication  on 
November  1, 1993,  and  the  publication 
on  January  6, 1994,  of  the  final 
regulations  which  were  the  subject  of  58 
FR  58382  and  59  FR  677,  respectively, 
are  corrected  as  follows: 

§£t  (Corrected) 

1.  On  pagp  58400,  in  the  first  column, 
in  §  9.X,  the  notation  “*  *  *  *  *”  is. 
added  immediately  under  the  heading 
“Control  of  Air  Pollution  from  New  and 
In-Use  Motor  Vehicles  and  New  and  In- 
Use  Motor  Vehicle  Engines; 

Certification  and  Test  Procedures”. 

Part  85  (Corrected) 

2.  On  page  58400,  in  the  second 
column,  the  heading  “Control  of  Air 
Pollution  From  Motor  Vehicles  and  New 
and  In-Use  Motor  Vehicle  Engines”  i-s 
corrected  to  read  “Control,  of  Air 
Pollution  From  Motor  Vehicles  and 
Motor  Vehicle- Engines”. 

§85.2225  (Corrected) 

3.  On  page  58413,  in  §  85,2225, 
paragraph  (c)(1),  in  die  table  at  the 
bottom  of  the  pagp,  in  the  first  column, 
in  line  one,  the  words  “HC,  ppm”  is 
corrected  to- read  “HC,  as  hexane”,, and 
on  the  second  line,  the  words  “as 
hexane”  are  deleted. 

§85.2233  (Corrected) 

4.  On  page  58415,  in  the  second 
column,  in  §  85.2233,  paragraph  (d),  in 
lines  four  and  six,  the  figure  “5.0G0-”  is 
corrected  twice- to  read  “4,000”. 


§86.096-21  (Corrected} 

5.  On  page  58417,  m  the  third 
column,  in  §  86.096-21,  paragraph-  (j),  in 
line  four,  and  in  paragraph  (k),  in  line 
four,  the  word  “six”  is  removed. 

§  86.1 1 6-90  (Corrected) 

6.  On  page  58422,  in  the  first  column, 
in  instruction  41  and  in  the  section 
heading,  “§  86.116-90”'  is  corrected  to 
read  “§86.1IS-94”. 

§86.708-94  (Corrected) 

7.  On  page  58424,  in  the  second 
column,  in  §  86.708-94,  in  the  second 
line  of  the  heading,  the  words  “light 
duty”  are  corrected  to  read  “fight-duty” 

§86.708-98  (Corrected) 

8.  On  page  58424,  in  the  third 
column,  in  §86.708-98,  in  the  second 
line  of  the  heading;,  the  words  “light 
duty”  are  corrected  to  read  “light-duty”. 

§  86.1 406  (Corrected) 

9.  On  page  58427,  in  the  second 
column,  in  §  86.1406,  paragraph  (b),  in 
line  three,  the  words  “  §§86.113  and 
86.1413”  are  corrected  to  read- 

“§  86.1 13,  86.213,  and  86.1413”. 

§86.1430  (Corrected) 

10.  On  page  58432,  in  the  third 
column,  in  §  86.1430,  paragraph 
(a)(7)(ii),  in  lines  two  and  three,  the 
words  “the  first  chance  test  of’  are 
removed. 

11.  On  page  58435,  in  the  first 
column,  in  §  86, 1430,  paragraph 
(c)(3)(ii)*  in  Line  five,  the  words  “in 
§86.1438”  are  corrected  to  read  “in 
§§  86.1438  and  86.1439”, 

§86.1437  (Corrected) 

12.  On  page  58436,  in  the  first 
column,  in  §86.1437,  paragraph  (c),  in 
line  four,  the- words  “or,. optionally,  the 
vehicle  will  undergo  loaded  operation 
for  a  minimum  of  30  seconds  between 
the  speeds  of  30  and  50  mph  (48  to  80 
kph)”  are  added  to  the  end  of  the  first 
sentence*  and  in  lines  seven  and  ten,  the 
words  “or  speed”  are  added  before  the 
word  “range”. 

§  86.1 438  (Corrected) 

13.  On  page  58437,  in  the  second 
column,  in  §86.1438,  paragraph  (e),  in 
lines  seven  and  eight,  the  words  “at  a 
minimum  speed  of  30  mph  (48  kph)” 
are  replaced  by  the  words  “between  the 
speeds  of  30  and  50  mph  (48  to  80 
kph)”. 

§  86.1 439  (Corrected) 

14.  On  page  58439,  in  the  first 
column,  in  §  86.1-430,.  paragraph  (d),  in 
line  six,  the  phrase  “,  and  the  gear 
selector  is  in  ‘drive’  for  automatic 
transmissions,  or  in  second  gear  (or 
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third  gear  if  more  appropriate)  for 
manual  transmissions”  is  added  after 
the  words  “are  met”. 

15.  On  page  58439,  in  the  first 
column,  in  §  86.1439,  paragraph 
(d)(l)(i),  in  line  twelve,  the  words 
"(d)(l)(iii)  (A)  through  (C)”  are 
corrected  to  read  "(d)(l)(ii)  (A)  and  (B)’\ 

16.  On  page  58439,  in  the  first 
column,  in  §86.1439,  paragraph 
(d)(l)(ii)(B),  in  line  two,  the  words  "the 
mode  is  terminated”  are  corrected  to 
read  “the  test  is  terminated”. 

17.  On  page  58439,  in  the  first 
column,  in  §86.1439,  paragraph 
(d)(2)(i),  in  line  three,  the  phrase  “and 
the  gear  selector  is  in  ‘park’  or  ‘neutral’  ” 
is  added  after  the  words  ‘has  reached 
zero’,  and  in  line  six,  the  reference 
“(d)(2)(iii)”  is  corrected  to  read 
“(d)(2)(ii)”. 

18.  On  page  58439,  in  the  third 
column,  in  §86.1439,  paragraph 
(f)(l)(ii)(A)  is  corrected  to  read  as 
follows: 

§  86.1 439  Certification  short  test  emission 
test  procedures— EPA. 

*  *  ,  *  *  * 

(f)*  *  * 

(0*  *  * 

(ii)  *  *  * 

(A)  The  vehicle  passes  the  high-speed 
mode  and  the  mode  is  terminated  at  an 
elapsed  time  of  90  seconds  (mt=90)  if 
any  measured  values  are  less  than  or 
equal  to  the  applicable  short  test 
standards  as  described  in  §  86.1438(d). 
***** 

§600.502-81  (Corrected) 

19.  In  the  Federal  Register  published 
on  January  6, 1994,  on  page  678,  in  the 
third  column,  in  §  600.502-81, 
paragraph  (a)(l)(iii),  in  lines  two  and 
three,  the  reference  “paragraph  (b)(3)  of 
this  section”  is  corrected  to  read 

“§  600.51  l-80(b)(3)”. 

§  600.51 1-80  (Corrected) 

20.  In  the  Federal  Register  published 
on  January  6, 1994,  on  page  679,  in  the 
first  column,  in  §  600.511-80,  paragraph 
(a)(1),  in  line  ten,  the  reference 
“§600.511-80(b)(3)”  is  corrected  to  read 
“paragraph  (b)(3)  of  this  section”. 

Dated:  June  24,  1994. 

Carol  M.  Browner, 

Administrator. 

|FR  Doc.  94-15981  Filed  6-30-94;  8:45  am) 

B.'LUNG  CODE  6560-53-M 


40  CFR  Part  52 

[OR-1 1-1 -5527a;  FRL-4891-9) 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Oregon 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  Environmental  Protection 
Agency  (EPA)  is  approving  a  revision  to 
the  state  implementation  plan  (SIP) 
submitted  by  the  State  of  Oregon  for  the 
purpose  of  bringing  about  the 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PM-10).  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  certain  Federal 
requirements  for  an  approvable 
moderate  nonattainment  area  PM-10 
SIP  for  La  Grande,  Oregon. 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  August  30, 1994  unless 
adverse  or  critical  comments  are 
received  by  August  1, 1994.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston, 

EPA,  1200  Sixth  Avenue,  AT-082, 
Seattle,  WA  98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center,  401  M 
Street,  SW,  Washington,  DC  20460. 
Copies  of  the  State’s  request  and  other 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  EPA,  1200  Sixth 
Avenue,  Seattle,  WA  98101,  and  the 
State  of  Oregon  Department  of 
Environmental  Quality,  811  SW.,  Sixth 
Avenue,  Portland,  OR  97204-1390. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Fry,  Air  and  Radiation  Branch 
(AT-082),  EPA,  1200  Sixth  Avenue, 
Seattle,  WA  98101  (206)  553-2575. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Union  County,  La  Grande, 

Oregon,  Urban  Growth  Boundary  (UGB), 
was  designated  nonattainment  for  PM- 
10  and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a)  of  the 
Clean  Air  Act  (CAA),  upon  enactment  of 
the  Clean  Air  Act  Amendments  (CAAA) 
of  1990 1  (see  56  FR  56694  (November 


1  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Pub.  L.  No. 
101-549, 104  Stat.  2399.  References  herein  are  to 


6, 1991)  and  40  CFR  §  81.338).  The  air 
quality  planning  requirements  for 
moderate  PM-10  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  Title 
I  of  the  Act.2  EPA  has  issued  a  "General 
Preamble”  describing  EPA’s  preliminary 
views  on  how  EPA  intends  to  review 
SIP’s  and  SIP  revisions  submitted  under 
Title  I  of  the  Act,  including  those  State 
submittals  containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 

1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  Title  I  advanced 
in  this  proposal  and  the  supporting 
rationale.  In  this  rulemaking  action  on 
the  State  of  Oregon’s  moderate  PM-10 
SIP  for  the  La  Grande  nonattainment 
area,  EPA  is  proposing  to  apply  its 
interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 
Additional  information  supporting 
EPA’s  action  on  this  particular  area  is 
available  for  inspection  at  the  address 
indicated  above.  EPA  will  consider  any 
timely  submitted  comments  before 
taking  final  action  on  this  proposal. 

Those  States  containing  initial 
moderate  PM-10  nonattainment  areas 
Ithose  areas  designated  nonattainment 
under  section  107(d)(4)(B))  were 
required  to  submit,  among  other  things, 
the  following  provisions  by  November 
15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  by 
December  31, 1994:  and 


the  Clean  Air  Act,  as  amended  ("the  Act”).  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C.  sections  7401,  et  seq. 

2  Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  subpart  4 
contains  provisions  specifically  applicable  to  PM- 
10  nonattainment  areas.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  “General  Preamble”  and.  as  appropriate,  in 
today’s  notice  and  supporting  information. 
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4.  Provisions  to  assure  that  the  control 
quirements  applicable  to- major 
ationary  sources  of  PM-10  also  apply 
i  major  stationary  sources  of  PM-10 
•ecursors  except  where  the 
dministrator  determines  that  such 
jurces  do  not  contribute  significantly 
» PM-10  levels  which  exceed  the 
AAQS  in  the  area  see  sections  172(c), 
38,  and  189  of  the  Act)'. 

Additional  provisions-are  due  at  a 
ter  date.  States  with  initial  moderate 
VI-10  nonattainment  areas  were 
quired  to  submit  a  permit  program  for 
ie  construction  and  operation  of  new 
id  modified  major  stationary  sources 
F  PM-10  by  June  30, 1992  (see  section 
39(a)).  Such  States  also  were  required 
>  submit  contingency  measures  by 
ovember  15, 1993,  which  become 
Ffective  without  further  action  by  the 
tate  or  EPA,  upon  a  determination  by 
PA  that  the  area  has  failed  to  achieve 
FP  or  to  attain  the  PM-10  NAAQS  by 
le  applicable  statutory  deadline  (see 
jction  172(c)(9)  and  57  FR  13543- 
3544). 

[.  This  Action 

Section  110(k)  of  the  Act  sets  out 
revisions  governing  EPA’s  review  of 
IP  submittals  (see  57  FR  13565-13566). 
i  this  action,  EPA  is  granting  approval 
F  the  plan  revision  submitted  to  EPA 
i  November  15,.  1991.  EPA  has 
Jtennin ed  that  the  submittal  meets  all 
the  applicable  requirements  of  the 
ct  due  on  November  15, 1991,  with 
ispect  to  moderate  area  PM-10 
ibmittals.  In  addition,  as  described  in 
arts  IF 7  and  IL5  below,  EPA  is 
pproving  the  SIP  revision  submitted  on 
lovember  15, 1991,.as  meeting  the 
jquirement  for  contingency  measures 
>r  the  La  Grande,  Oregon  moderate 
M-1G  nonattainment  area  and  is 
ranting  the  exclusion  from  PM-10 
antrol  requirements  authorized  under 
>ction  189(e):  of  the- Act. 

nalysis  of  State  Submission 

.  Procedural  Background 

The  Act  requires  States  to  observe 
irtain  procedural  requirements  in 
sve  loping  implementation  plans  and 
lan  revisions  for  submission  to  EPA. 
action  110(a)(2)  of  the  Act  provides 
lat  each,  implementation  plan 
ibmitted  by  a  State  must  be  adopted 
fter  reasonable  notice  and  public 
earing,3  Section  110(1)  of  the  Act 
imilarly  provides  that  each  revision  to 
n  implementation  plan  submitted  by  a 
tate  under  the  Act  must  be  adopted  by 

‘Also  Section  172(c)(7)  of  the  Act  requires  that 
an  provisions  for  nonattainment  areas  meet  Ihe 
jplicable  provisions  of  section  110(a)(2). 


such  State-after  reasonable  notice- and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
(see  section  110(k)(l)  and  57  FR  13565). 
EPA’s  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51. 
appendix  V.  EPA  attempts  to  make 
completeness  determinations  within  60' 
days  of  receiving  a  submission. 

However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission. 

The  City  of  La  Grande  held  public 
hearings  on  the  La  Grande  PM-10  plan 
on  July  17  and  August  1, 1991  and 
adopted  the  plan  on  August  7, 1991. 

The  State  of  Oregon  subsequently  held 
public  hearings  on  the  La  Grande  PM- 
10  SIP  on  October  1, 1991  in  La  Grande 
and  Portland',  Oregon,  and  after  the  plan 
was  modified  in  response  to  public 
comments,  the  control  strategy  was 
adopted  November  8, 1991.  The 
modified  plan  was  submitted  to  EPA  on 
November  15. 1991  as  a  proposed 
revision  to  the  SIP. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V.  A  letter  dated 
April  27, 1992  was  forwarded  to  the 
Director  of  the  Oregon  Department  of 
Environmental  Quality  (ODEQ) 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process.  In  this  action  EPA 
approves  the  State  of  Oregon’s  PM-10 
SEP  submittal  for  the  La  Grande  PM-10 
nonattainment  area  and  invites  public 
comment  on  the  action. 


2.  Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  Because  the  submission  of  such 
inventories  are  necessary  to  an  area’s 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventories  must  be  received  with  the 
attainment/nonattainment 
demonstration  submission  (see  57  FR 
13539). 

The  base  year  emission  inventory 
(1986)  developed  for  the  La  Grande  LTGB 


identified  the  major  sources  of  PM— 10 
concentrations  charing  24-hour  worst 
case  winter  periods  as  residential  wood 
combustion  (60%),  fugitive  dust  (31%J. 
industrial  emissions  (5%)  and  other 
sources,  including  but  not  limited  to, 
transportation,  and  commercial  space 
heating  (4%).  Annual  emissions  for 
1986  were  residential  wood  combustion 
(48%),  fugitive  dust  (36%),  industrial 
emissions  (10%),  transportation  (5%J 
and  othei  sources  (1%). 

EPA  is  approving  the  emissions 
inventory  because  it  generally  appears 
to  be  accurate,  comprehensive  and 
current,  and  provides  a  sufficient  basis 
for  determining,  the  adequacy  of  the 
attainment  demonstration  for  this  area 
consistent  with  the  requirements  of 
sections  172(c)(3)-  and.  110(a)(2)(K)  of  the 
Clean  Air  Act.4  For  further  details  see 
the  Technical  Support Document  (TSD). 

3.  RACM  (Including  RACT) 

As  noted,,  the  initial  moderate  PM-19 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  Implemented  no- 
later  than  December  10, 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA’s  interpretation  of  the 
RACM  (including  RACT)  requirement 
(see  57  FR  13539-13545  and  13560- 
13561)1 

Attainment  of  the  24-hour  and  annual- 
standards  is  based  on  five  main  control 
strategies  designed  to  reduce 
woodsmoke,  fugitive  dust  and  industrial 
point  source  emissions.  The  available 
control  measures  to  be  implemented  in 
the  La  Grande  nonattainment  area 
include  the  following: 

a.  Voluntary  Wood  Combustion 
Curtailment  Program 

The  City  of  La  Grande  administers  the 
voluntary  wood  combustion  curtailment 
program.  The  City  Planning  Department 
makes  the  daily  advisory  calls,  conducts 
compliance  surveys,  and  the- La  Grande 
Air  Quality  Advisory  Committee 
(LGAQAG)  operates  an  extensive  public 
education  program  m  conjunction  with 
the  ODEQ. 

The  voluntary  curtailment  program 
for  the  La  Grande  nonattainment  area 
includes  a  public  education  program 
that  describes  the  need  for  the  public’s 
cooperation,  the  health,  safety,  energy, 
economic  benefits  to  mdfvidnals  and 


4  The  EPA  issued  guidance  on  PM-10  emissions 
inventories  priorto  the  enactment  of  the  Clean  Air 
Act  Amendments  in  the  form,  of  the  1 987  PM-UT 
SIP  Development  Guideline.  The  guidance  provided 
in  this  document  appears  to  be  consistent  with  the 
amended  Act:  therefore,  EPA  may  continue  to  roiy 
on  this  guidance.  See  section  T93  of  the  Act. 
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the  community,  and  steps  individuals 
can  take  to  help  reduce  emissions. 

Key  elements  of  the  voluntary 
curtailment  program  and  public 
information  program  include:  home 
weatherization,  firewood  seasoning, 
cleaner  burning  practices,  proper  stove 
installation  and  sizing,  maintenance  of 
woodbuming  systems  and  curtailment 
of  woodbuming  during  poor  ventilation 
episodes. 

Woodbuming  advisories  are  made 
and  issued  daily  by  10:15  a.m.  from 
November  1  through  March  1.  An 
empirical  formula  (based  on  the 
previous  12-hour  ODEQ  nephelometer 
readings  and  the  last  3  hours  of 
meteorological  conditions)  is  used  to 
predict  the  present  day’s  PM-10  level. 
The  predicted  PM-10  level  determines 
the  green/yellow/red  advisory  day 
status  (described  below).  The  advisory 
is  provided  daily  on  a  telephone 
answering  machine.  The  advisory  is  also 
printed  in  the  local  daily  newspaper, 
and  aired  by  the  local  radio  stations  and 
cable  television  channel.  Also,  in  many 
cases,  the  advisory  is  made  part  of  the 
weather  forecast  on  the  local  news. 

Woodbuming  curtailment  advisories 
are  issued  at  three  levels:  (1)  A  green 
advisory  is  made  when  the  ambient 
concentration  is  expected  to  be  50  gg / 
m3  or  less,  (2)  a  yellow  advisory  is  made 
when  the  concentration  is  expected  to 
be  greater  than  50  gg/m3  but  less  than 
or  equal  to  95  gg/m3,  (3)  a  red  advisory 
‘  is  made  when  the  ambient 
concentration  is  expected  to  be  greater 
than  95  gg/m3. 

A  green  advisory  allows  for  wood 
burning  in  stoves  and  fireplaces,  but 
these  fires  should  be  fueled  with  dry, 
well-seasoned  wood.  It  is  also  requested 
that  citizens  build  small,  hot  fires  and 
do  not  damper  down  their  stoves  during 
a  green  advisory.  During  a  yellow 
advisory  all  residents,  except  those 
persons  using  wood  as  a  sole  source  of 
heat,  wood  pellet  stoves  and  ODEQ  or 
EPA  certified  woodstoves,  are  asked  to 
curtail  wood  burning  for  the  next  24 
hours  and  outdoor  burning  is  banned. 
During  a  red  advisory  all  residents, 
except  those  using  wood  as  a  sole 
source  of  heat  or  those  using  pellet 
stoves,  are  asked  to  curtail  wood 
burning  for  the  next  24  hours  and 
outdoor  burning  is  banned. 

Compliance  with  the  advisories  is 
determined  through  day  and  nighttime 
surveys  of  woodbuming  activity  during 
green,  yellow  and  red  curtailment 
periods.  Green  days  are  surveyed  to 
determine  a  base  from  which  to  judge 
compliance  with  a  curtailment  call.  Data 
from  the  surveys  are  used  to  direct  the 
public  education  program,  evaluate 
progress  toward  achieving  program 


goals  and  evaluate  trends  in  PM-10 
concentrations. 

ODEQ  requests  a  30  percent  emission 
reduction  credit  for  its  voluntary 
curtailment  program  in  the  La  Grande 
UGB  during  24-hour  worst  case  periods. 
The  30  percent  credit  is  greater  than  the 
10  percent  generally  suggested  by  EPA. 
The  recommended  10  percent  credit  is 
viewed  by  EPA  as  a  "starting  point  in 
assessing  the  effectiveness  of  residential 
wood  combustion  control  programs”. 
However,  final  judgment  of  the  amount 
of  credit  to  be  granted  is  determined  by 
EPA’s  regional  offices  based  on  the 
program  features  outlined  in  EPA’s 
Guidance  Document  for  Besidential 
Wood  Combustion  Emission  Control 
Measures.  When  data  are  available, 
credit  higher  than  10  percent  may  be 
granted  based  on  the  program’s 
effectiveness. 

During  the  1992/1993  wood  heating 
season,  La  Grande  conducted 
compliance  surveys  in  the  voluntary 
curtailment  area  during  green,  yellow 
and  red  advisories.  The  results  of  these 
surveys  indicate  that  7  percent  and  54 
percent  of  the  woodbumers  comply  on 
yellow  and  red  advisory  days, 
respectively.  The  observed  54  percent 
compliance  rate  on  red  advisory  days 
easily  exceeds  the  30  percent 
compliance  rate  that  the  ODEQ  is 
claiming  for  La  Grande.  Based  on  these 
results  and  EPA’s  review  of  the 
remaining  curtailment  program 
elements,  also  considering  public 
education  and  La  Grande’s  and’ ODEQ’ s 
experience  in  managing  curtailment 
programs,  EPA  accepts  the  30  percent 
credit  claimed  for  this  control  measure. 
Further  description  of  this  program  and 
justification  for  this  action  is  set  out  in 
the  TSD. 

b.  Woodstove  Certification 

In  1983,  the  Oregon  Legislature 
directed  ODEQ  to  require  that  all  new 
woodstoves  sold  in  the  state  be  certified 
through  laboratory  testing.  As  a  result, 
stoves  sold  after  July  1986  were  required 
to  emit  particles  at  a  rate  of  50  percent 
less  than  conventional  woodstoves. 

After  July  1988,  new  woodstoves  were 
required  to  emit  70  percent  less  than 
conventional  woodstoves. 

The  Oregon  Environmental  Quality 
Commission  adopted  on  March  2, 1990, 
and  submitted  to  EPA  on  March  15, 
1990,  revisions  to  Oregon’s  Woodstove 
Certification  Program  making  it 
consistent  with  EPA’s  New  Source 
Performance  Standards  (NSPS)  for 
Residential  Wood  Heaters,  in  40  CFR 
part  60,  subpart  AAA.  Currently,  ail 
woodstoves  sold  in  the  State  of  Oregon 
must  be  both  ODEQ  and  EPA  certified. 
This  SIP  revision  was  approved  by  EPA 


as  part  of  the  Oregon  SIP  on  June  8. 

1992  (57  FR  24373). 

ODEQ  estimates  that  the  woodstove 
certification  program  will  provide  a  24 
percent  credit  against  baseline  1986 
woodstove  emissions  by  1994. 5  Oregon  \ 
has  historically  pursued  an  aggressive  | 
woodstove  certification  program. 

Oregon  was  the  first  state  in  the  nation 
to  adopt,  implement  and  enforce  a 
program  of  this  type  (1984).  EPA 
promulgated  the  NSPS  on  February  26, 
1988,  modeled,  in  significant  part,  after 
Oregon’s  program. 

Tne  projected  emission  reductions,  in 
conjunction  with  a  statewide  ban  {OAR 
340-34-010)  on  the  sale  of  used 
uncertified  stoves,  a  ban  on  the 
installation  of  used  uncertified  stoves, 
and  Oregon’s  model  woodstove 
certification  program  supports  EPA's 
acceptance  of  Oregon’s  woodstove 
certification  credit  claim. 

c.  Woodstove  Replacement  and 
Weatherization  Programs 

ODEQ  requests  a  2  percent  credit  on 
a  24-hour  basis  for  the  $325,000 
woodstove  replacement  and 
weatherization  program.  This  State  of 
Oregon  Community  Block  Grant  was 
available  to  low  and  moderate  income 
residents. 

As  of  September  1993,  53  uncertified  ■ 
woodstoves  have  been  removed  from 
residential  dwellings  due  to  the 
program.  These  uncertified  woodstoves 
were  replaced  with  37  natural  gas 
furnaces,  12  phase  II  certified 
woodstoves  and  4  pellet  stoves. 
According  to  EPA  calculations,  the 
elimination  of  these  53  uncertified 
woodstoves  equals  a  2  percent  credit 
(when  compared  against  the  2,270  , 

homes  utilizing  uncertified  woodstoves 
in  base  year  1986;  and  using  99  percent; 
90  percent  and  70  percent  emission 
reduction  credits  for  replacing 
uncertified  woodstoves  with  natural  gag 
furnaces,  pellet  stoves  and  phase  II 
certified  woodstoves,  respectively). 
Therefore,  even  without  the  home 
weatherization  that  also  was  done,  the  \ 
2  percent  credit  achieved  equals  the  2 
percent  credit  claimed  by  ODEQ  for  the 
program.  Because  of  the  demonstrated 
success  of  this  program,  EPA  accepts  the 
2  percent  credit  requested  by  the  ODEQ. 
Further  description  of  the  program  and 
justification  for  EPA’s  action  is  set  out  | 
in  the  TSD. 


5  This  estimate  uses  a  1986  baseline  inventory 
and  assumes  or  relies  on:  (1)  a  1%  annual  growth  ij 
in  firewood  consumed  by  woodstoves,  (2)  a  2%  j 
annual  decline  in  firewood  consumed  by  fireplaces^ 
(3)  a  useful  stove  life  of  20  years,  and  (4J  the  fact 
that  the  typical  certified  woodstove  and  pelletstov* 
emits  50%  and  90%  less,  respectively,  than  a 
conventional  stove.  EPA  believes  this  is  an  accuraiij 
portrayal  of  the  situation  in  La  Grande. 
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d.  Industrial  Controls 

On  November  8, 1991,  the  Oregon 
Environmental  Quality  Commission 
adopted  changes  to  its  Industrial  Rules 
(OAR  340-30-200  to  230)  for  La  Grande. 
EPA  published  a  Final  Rulemaking  on 
February  23, 1993  (58  FR  10972)  with 
an  April  26, 1993  effective  date,  which 
detailed  its  approval  of  these 
regulations.  These  industrial  rules 
impose  new  emission  limits  for  existing 
wood-waste  boilers  (heating-input 
capacity  of  greater  than  35  million  BTU/ 
Hr),  wood  particle  dryers  at 
particleboard  plants,  air  conveying 
systems  and  fugitive  emissions  (for  any 
large  sawmill,  plywood  mill,  veneer 
manufacturing  plant,  particleboard 
plant,  hardboard  plant  or  charcoal 
manufacturing  plant  that  is  located  in 
the  La  Grande  Urban  Growth  Area). 
Because  of  the  current  PM-10  source 
mix  in  the  area,  only  the  wood-waste 
boiler  and  fugitive  control  plan 
requirements  are  presently  being 
implemented  in  the  La  Grande  PM-10 
nonattainment  area. 

The  overall  reduction  in  area-wide 
industrial  PM-10  emissions,  due  to  the 
implementation  of  the  new  industrial 
rules  and  replacement  of  11  wood- waste 
boilers  with  three  significantly  cleaner 
natural  gas-fired  boilers,  between  1986 
and  1994  is  conservatively  projected  to 
be  30  percent. 

Based  on  EPA’s  interpretation  of  the 
RACT  requirement,  as  set  out  in  the 
General  Preamble  and  the  April  2, 1991, 
memorandum  entitled  “PM-10 
Moderate  Area  SIP  Guidance:  Final  Staff 
Work  Product,”  EPA  has  determined 
that  the  industrial  source  control 
measures  satisfy  the  RACT  requirement 
for  stationary  sources  in  the  La  Grande 
moderate  PM-10  nonattainment  area. 

EPA  believes  that  the  emission  limits 
imposed  on  the  board  products 
industries,  supported  by  their 
enforceability,  will  achieve  the 
estimated  industrial  source  emission 
reductions  of  30  percent.  Therefore, 

EPA  accepts  the  30  percent  credit 
requested  by  ODEQ.  For  further  details 
the  reader  is  referred  to  the  Technical 
Support  Document  (TSD)  corresponding 
with  this  action,  which  is  available  at 
the  address  indicated  above. 

e.  Winter  Road  Sanding  Control 
Program 

Winter  road  sanding  has  been  shown 
to  adversely  affect  PM-10  levels 
throughout  the  western  United  States, 
including  La  Grande,  in  areas  that 
experience  measurable  snowfall.  The 
silt-laden,  friable  sand  is  placed  on 
roads  by  local  and  state  highway 
departments  to  provide  vehicles  with 


better  traction  on  snow  and  ice. 

However,  once  the  snow  has  melted  and 
the  roads  have  dried  out,  the  remaining 
dry,  silty  road  sand  is  easily 
resuspended  by  moving  vehicular 
traffic. 

The  La  Grande  emission  inventory 
identifies  road  sanding  dust  as  a  14 
percent  contributor  to  worst  case  day 
PM-10  levels  in  both  base  year  1986 
and  attainment  year  1994,  without 
control  strategies.  To  address  the  winter 
road  sanding  problem  the  City  of  La 
Grande  obtained  a  written  commitment, 
in  a  letter  dated  October  28, 1991,  from 
the  Oregon  Department  of 
Transportation  (ODOT)  to  reduce 
sanding  application  rates  and  to  cleanup 
sanding  materials  from  roadways  as 
soon  as  practically  possible. 

ODOT  and  ODEQ  project  a  30  percent 
(436  lbs/day)  reduction  in  PM-10  will 
be  accomplished  on  worst  case  days  in 
1994,  due  to  the  winter  road  sanding 
control  program.  This  emission 
reduction  value  was  determined  from 
ODOT’s  projection  that  the  new 
application  rates  and  cleanup  policies 
alone  will  reduce  the  amount  of  fugitive 
dust  from  sanding  by  36  percent.  ODEQ 
then  determined  that  84  percent  of  the 
PM-10  produced  as  the  result  of  road 
sanding  was  created  on  ODOT  roads. 
Therefore,  84  percent  of  36  percent  is 
the  30  percent  emission  reduction  value 
credited  to  the  winter  road  sanding 
program. 

In  addition  to  the  aforementioned 
commitments,  the  ODOT  began  utilizing 
road  sand  with  a  lower  silt  content  in 
November  1991;  thus,  this  road  material 
is  less  likely  to  become  airborne  as  PM- 
10.  However,  the  ODEQ  did  not  take 
emission  reduction  credit  for  this 
measure.  Therefore,  EPA  approves  the 
utilization  of  this  cleaner  sanding 
material  as  a  SEP  strengthening  measure. 

There  are  a  number  of  fugitive  dust 
control  measures  that  the  City  of  La 
Grande  and  State  of  Oregon  require  in 
the  La  Grande  PM-10  nonattainment 
area.  The  measures  include:  paving/ 
stabilizing  access  streets  to  industrial  or 
commercial  sites;  cleaning  and  securing 
construction  vehicle  loads  to  prevent 
trackout;  requiring  haul  trucks  to  be 
covered;  utilization  of  dust  suppressants 
to  control  PM-10  emissions  from  haul 
roads  greater  than  50  feet  in  length; 
paving  or  chemically  stabilizing 
unpaved  roads;  paving  all  off-street 
parking  areas,  including  driveways  and 
truck  loading  areas;  stabilizing  material 
storage  piles  through  use  of  dust 
palliatives,  water,  compacting  or  other 
methods;  and  prohibiting  the 
disturbance  or  removal  of  soil  cover 
from  any  area  larger  than  5,000  sq.  ft. 
(unless  a  dust  control  plan  has  been 


approved  by  the  City).  Nonetheless 
ODEQ  declined  to  take  credit  for  these 
fugitive  dust  control  measures  because 
the  emissions  were  difficult  to  inventory 
and  these  reductions  were  also 
unnecessary  to  demonstrate  attainment 
of  the  PM-10  standard.  Instead  these 
measures  strengthen  the  SIP  and  help 
further  assure  that  these  fugitive  dust 
sources  will  not  contribute  to  a  future 
exceedance  of  the  PM-10  NAAQS. 

EPA  has  determined  that  the  existing 
ordinances,  programs,  and  regulations 
either  submitted  with  the  La  Grande 
PM-10  SIP  submission  or  else  currently 
contained  in  the  federally  approved 
Oregon  SIP  meet  the  RACM 
requirement.  EPA  also  accepts  ODEQ’s 
projection  that  the  road  sanding 
measures  will  reduce  PM-10  emissions 
from  winter  road  sanding  by  30  percent. 
The  lower  silt  content  sand,  in 
conjunction  with  the  other  fugitive  dust 
control  measures,  will  also  help  ensure 
that  sanding  and  other  fugitive  dust 
sources  will  be  adequately  controlled. 
While  the  SIP  is  not  relying  on  these 
strategies  to  attain  the  PM-10  standard, 
EPA  is  approving  these  measures  as 
strengthening  the  SIP. 

f.  Other  Sources 

Where  sources  of  PM-10  contribute 
insignificantly  to  the  PM-10  problem  in 
the  area,  EPA’s  policy  is  that  RACM 
does  not  require  the  implementation  of 
potentially  available  control  measures 
(57  FR  13540). 

ODEQ  has  determined  through  its 
analysis  of  the  nonattainment  area 
emissions  data  that  prescribed  burning, 
open  burning  and  transportation  were 
not  significant  sources  of  PM-10 
emissions  (less  than  4  percent  on  a 
worst  case  days).  Nevertheless,  control 
measures  addressing  sources  of 
prescribed  and  open  burning  are 
currently  required  by  ODEQ,  Union 
County,  and  the  City  of  La  Grande. 

While  the  implementation  of  all 
available  prescribed  and  open  burning 
measures  would  not  significantly 
expedite  attainment  in  the  area,  these 
measures  as  currently  required  should 
help  to  ensure  on-going  maintenance  of 
the  PM-10  NAAQS  in  the  area  and  EPA 
is  therefore  approving  them  as 
strengthening  the  SIP.  The  following  is 
a  list  of  adopted  control  measures 
regulating  open  burning  and  prescribed 
burning  contained  in  the  plan; 

(1)  A  mandatory  field  burning  smoke 
management  program  was  adopted  on 
June  5, 1991,  by  Union  County 
(Ordinance  1991-6)  in  response  to  the 
Class  I  area  visibility  protection 
provisions  of  the  Clean  Air  Act  (Section 
169A),  and  was  implemented  during  the 
summer  of  1991.  The  ordinance  requires 
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that  agricultural  burning  be  prohibited 
when  smoke  can  impact  either  the  Eagle 
Cap  Wilderness  or  the  La  Grande  PM- 
10  nonattainment  area.  The  ordinance  is 
enforced  by  Union  County. 

(2)  The  city  of  La  Grande’s  Air  Quality 
Program  (Resolution  4122,  Series  1991) 
includes  a  prohibition  on  open  burning 
and  the  use  of  burn  barrels  on  “Yellow” 
or  “Red”  woodbuming  curtailment 
days.  Open  burning  is  prohibited  at  all 
times  other  than  during  the  months  of 
April,  May,  October  and  November 
under  Section  8  of  the  City’s  Uniform 
Fire  Code. 

EPA  has  reviewed  ODEQ’s  submittals 
and  associated  documentation  and  has 
concluded  that  they  adequately  justify 
the  control  measures  to  be 
implemented.  EPA  believes  that 
implementation  of  the  La  Grande  FM- 
10  nonattainment  plan  control  strategy 
will  result  in  the  attainment  of  the  PM- 
10  NAAQS  as  expeditiously  as 
practicable  and  no  later  than  December 
31, 1994.  By  this  notice,  EPA  is 
approving  ODEQ’s  control  strategy  as  - 
satisfying  the  RACM  (including  RACT) 
requirement. 

4.  Demonstration 

Moderate  PM-10  nonattainment  areas 
must  submit  a  demonstration  (including 
air  quality  modeling)  showing  that  the 
plan  will  provide  for  attainment  as 
expeditiously  as  practicable  but  no  later 
than  December  31, 1994  (see  section 
189(a)(1)(B)  of  the  Act).  The  General 
Preamble  sets  out  EPA’s  guidance  on  the 
use  of  modeling  for  moderate  area 
attainment  demonstrations  (57  FR 
13539).  Alternatively,  the  state  must 
show  attainment  by  December  31,  1994, 
is  impracticable.  The  24-hour  PM-10 
NAAQS  is  150  micrograms/cubic  meter 
(gg/m3),  and  the  standard  is  attained 
when  the  expected  number  of  days  per 
calendar  year  with  a  24-hour  average 
concentration  above  150  gg/m3  is  equal 
to  or  less  than  one  (see  40  CFR  section 
50.6).  The  annual  PM-10  NAAQS  is  50 
gg/m3,  and  the  standard  is  attained 
when  the  expected  annual  arithmetic 
mean  concentration  is  less  than  or  equal 
to  50  gg/m3  (id.). 

As  indicated  in  the  General  Preamble, 
57  FR  at  13539,  EPA  has  developed  a 
supplemental  attainment  demonstration 
policy  for  initial  PM-10  nonattainment 
areas.  This  supplemental  policy 
provides  additional  flexibility  in 
meeting  the  PM-10  attainment 
demonstration  requirements.  An  earlier 
April  2, 1991,  memorandum  titled, 
“PM-10  Moderate  Area  SIP  Guidance: 
Final  Staff  Work  Product”  contained 
“Attachment  5”  which  described  the 
same  policy. 


ODEQ  conducted  an  attainment 
demonstration  based  upon  receptor 
modeling  (Chemical  Mass  Balance 
(CMB)  version  7.0)  and  proportional 
emission  inventory  roll-back  analysis  in 
the  La  Grande  nonattainment  area.  Both 
approaches  were  in  close  agreement  in 
identifying  the  major  sources  of  PM-10 
on  exceedance  days  (local  woodsmoke  = 
61  percent  and  60  percent,  and  soil  dust 
=  38  percent  and  32  percent  for  CMB 
and  roll-back  methods,  respectively). 

This  demonstration  indicates  that  La 
Grande  will  attain  both  the  24-hour  and 
annual  PM-10  NAAQS,  with  the 
maximum  24-hour  concentration 
predicted  to  be  148  gg/m3  and  an 
annual  arithmetic  average  concentration 
projected  to  be  47  gg/m3  in  1994.  The 
demonstration  also  showed  that  the 
PM-10  NAAQS  will  be  maintained  in 
future  years  by  predicting  a  24-hour 
worst  day  design  concentration  of  1 39 
gg/m3  for  the  year  2000,  and  projecting 
an  annual  average  for  the  year  2000  of 
48  gg/m3.  The  control  strategy  used  to 
achieve  these  design  concentrations  is 
summarized  in  the  section  titled 
“RACM  (including  RACT).”  A  more 
detailed  description  of  the  attainment 
demonstration  is  contained  in  the  TSD 
accompanying  this  notice. 

5.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10,  also  apply  to  major  stationary 
sources  of  PM-10  precursors  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act).  The  General 
Preamble  contains  guidance  addressing 
how  EPA  intends  to  implement  section 
189(e)  (see  57  FR  13539-13540  and 
13541-13542). 

The  filter  analyses  (chemical  mass 
balance)  indicated  that  on  average,  only 
1  percent  and  4  percent  of  the  PM-10 
mass  was  comprised  of  secondary 
particulate  on  high  concentration  days 
and  annually,  respectively.  EPA 
believes  that  this  is  an  insignificant 
portion  and,  therefore,  is  granting  the 
exclusion  from  control  requirements 
authorized  under  section  189(e)  for 
major  stationary  sources  of  PM-10 
precursors. 

Note  that  while  EPA  has  made  a 
general  finding  for  this  area,  this  finding 
is  based  on  the  current  character  of  the 
area  including,  for  example,  the  existing 
mix  of  sources  in  the  area.  It  is  possible, 
therefore,  that  future  growth  could 
change  the  significance  of  precursors  in 
the  area.  EPA  intends  to  issue  future 
guidance  addressing  such  potential 
changes  in  the  significance  of  precursor 
emissions  in  an  area. 


6.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  ODEQ 
and  EPA  (See  sections  172(c)(6), 
110(a)(2)(A)  and  57  FR  13556).  EPA 
criteria  addressing  the  enforceability  of 
SIP’s  and  SIP  revisions  were  stated  in  a 
September  23, 1987,  memorandum 
(with  attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et.  al.  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)). 

The  particular  control  measures 
contained  in  the  SEP  are  addressed 
above  under  the  section  headed  “RACM 
(including  RACT).”  These  control 
measures  apply  to  the  types  of  activities 
identified  in  that  discussion  including, 
for  example,  existing  large,  wood-fired 
boilers  with  a  heat  input  capacity 
greater  than  35  million  BTU/Hr,  and 
woodstoves  and  other  wood  burning 
activities.  The  SIP  provides  that  the 
control  measures  for  the  affected 
activities  apply  throughout  the  entire 
nonattainment  area. 

During  its  review,  EPA  determined 
that  the  Oregon  Revised  Statute  Chapter 
468,  as  amended  in  1991,  failed  to 
provide  sufficient  authority  to  ensure 
that  the  industrial  source  control 
measures  contained  in  the  La  Grande 
PM-10  SIP  could  be  adequately 
enforced.  Specifically,  ORS  468.126(1) 
provided  that  penalties  could  not  be 
assessed  against  a  source  for  permit 
violations  unless  the  state  first  provided 
notice  of  the  violation  to  the  source,  and 
further,  if  within  five  days,  the  source 
came  into  compliance  or  provided  an 
adequate  schedule  to  come  into 
compliance  in  the  future,  no  penalties 
could  be  assessed.  EPA  informed  the 
Oregon  Department  of  Environmental 
Quality  that  this  provision  was 
unacceptable  to  the  extent  it  applied  to 
permit  limits  which  were  relied  on  to 
attain,  maintain  or  demonstrate 
attainment  with  a  NAAQS. 

On  September  3, 1993,  the  Governor 
of  Oregon  signed  into  law  new 
legislation  correcting  this  deficiency. 
The  new  law  provides  that  the  five-day 
advance  notice  provision  required  by 
ORS  468.126(1)  does  not  apply  if  the 
notice  requirement  will  disqualify  a 
state  program  from  federal  approval  or 
delegation  (see  Oregon  Senate  Bill  86, 
1993  Session,  §  3  (1993)  to  be  codified 
at  ORS  468.126(2)(e)).  Because  the 
notice  provision  bars  civil  penalties 
from  being  imposed  for  certain  permit 
violations,  application  of  468.126(1) 
fails  to  provide  the  adequate 
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enforcement  authority  that  a  state  must 
demonstrate  to  obtain  SIP  approval  (see, 
e.g.,  sections  110  and  172(c)  of  the  Clean 
Air  Act  and  40  CFR  51.230). 

Accordingly,  the  notice  requirement 
would  disqualify  this  PM-10  program 
from  federal  approval.  Thus,  die  state 
has  acknowledged,  by  a  letter  dated 
November  5, 1993,  that,  pursuant  to 
ORS  468.126(2)(e),  the  notice  provision 
in  ORS  468.126(1)  will  not  apply  to 
violations  of  SIP  requirements 
contained  in  permits,  including  permits 
containing  industrial  source  control 
requirements,  relied  upon  to  attain, 
maintain  or  demonstrate  attainment 
with  a  NAAQS. 

In  regards  to  a  separate  enforceability 
issue,  the  following  is  a  summary  of  the 
city  and  county  ordinances  which  EPA 
approves  as  part  of  the  SIP  as  either  a 
required  control  measure  or  SIP 
strengthening  measure.  The  content  of 
the  two  ordinances  and  their 
relationship  to  the  SIP  control  strategies 
are  discussed  in  more  detail  in  the  TSD. 

a.  City  of  La  Grande  Air  Quality 
Improvement  Resolution  4122,  Series 
1991,  August  7, 1991.  This  ordinance 
delineates  the  City  of  La  Grande’s 
control  of  smoke  and  fugitive  dust 
(control  measure). 

b.  Union  County  Ordinance  No.  1991- 
6.  This  ordinance  controls  and  manages 
field  burning  in  Union  County,  Oregon 
and  creates  a  Union  County  smoke 
management  program  (SIP  strengthening 
measure). 

The  SIP  requires  that  all  affected 
activities  must  be  in  full  compliance 
with  the  applicable  SIP  provisions  by 
December  10, 1993.  In  addition  to  the 
applicable  control  measures,  this 
includes  the  applicable  recordkeeping 
requirements  which  are  addressed  in 
the  supporting  technical  information. 

ODEQ’s  submittals  and  the  TSD 
contain  further  information  on 
enforceable  requirements  including 
enforceable  emission  limitations;  a 
description  of  the  rules  contained  in  the 
SEP  and  the  source  types  subject  to 
them;  test  methods  and  compliance 
schedules;  averaging  times  for 
compliance  test  methods;  correctly  cited 
references  of  incorporated  methods/ 
rules;  and  reporting  and  recordkeeping 
requirements. 

ODEQ  also  has  a  program  that  will 
ensure  that  the  control  measures 
contained  in  the  La  Grande  PM-10  SEP 
are  adequately  enforced.  The  TSD 
contains  a  discussion  of  the  personnel 
and  funding  intended  to  support 
effective  implementation  of  the  control 
measures. 


7.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  PM-10  nonattainment 
area  SIP’s  that  demonstrate  attainment 
must  include  contingency  measures  (see 
generally  57  FR  13543-13544).  These 
measures  must  have  been  submitted  by 
November  15, 1993  for  the  initial 
moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
part  of  the  area’s  attainment  control 
strategy.  These  measures  must  take 
effect  without  further  action  by  the  State 
or  EPA,  upon  a  determination  by  EPA 
that  the  area  has  failed  to  make 
reasonable  further  progress  (RFP)  or 
attain  the  PM-10  NAAQS  by  the 
applicable  statutory  deadline.  The  La 
Grande  nonattainment  area  SIP  contains 
the  following  contingency  measures: 

a.  A  mandatory  woodsmoke 
curtailment  program  that  is  to  take  effect 
if  the  EPA  determines  that  the  area  fails 
to  attain  the  NAAQS  by  December  31, 
1994.  ODEQ  has  the  authority  to 
implement  and  enforce  a  mandatory 
curtailment  program,  upon  notification 
by  EPA  that  the  area  has  failed  to  attain 
the  NAAQS,  should  the  City  of  La 
Grande  or  the  County  of  Union  fail  to 
implement  one.  EPA  approved  these 
rules  (OAR  340-34-150  through  175)  as 
part  of  the  Oregon  SIP  on  June  9, 1992 
(57  FR  24373). 

b.  Removal  of  uncertified  woodstoves 
upon  home  sale  for  any  area  that  fails 
to  meet  the  PM-10  SIP  attainment  date 
of  December  31, 1994.  These  stoves 
would  have  to  be  removed  and 
destroyed  prior  to  sale  of  the  home.  EPA 
approved  these  rules  (OAR  340-34-200 
through  215)  as  part  of  the  Oregon  SIP 
on  June  9, 1992  (57  FR  24373). 

c.  The  continuation  of  the  woodstove 
certification  program  (after  December 
31, 1994)  will  provide  a  net  reduction 
in  residential  wood  burning  emissions 
between  the  years  1994  and  2000,  and 
on  into  the  future. 

d.  The  application  of  BACT  emission 
controls  to  industrial  sources  in  La 
Grande  will  result  in  further  reductions 
of  PM-10  emissions.  Oregon  state 
regulations  (OAR  340-21-200  through 
245)  also  contain  additional  industrial 
contingency  measures  that  would  apply 
to  Oregon’s  PM-10  nonattainment  areas 
should  an  area  not  attain  the  standard 
by  the  applicable  CAA  deadline.  These 
rules  were  approved  by  EPA  as  part  of 
the  Oregon  SIP  on  August  19, 1992  (57 
FR  37468).  The  rules  became  effective 
on  October  19, 1992. 

The  expected  emission  reductions  to 
be  achieved  by  implementation  of  the 
contingency  measures  after  the 
December  31, 1994  attainment  date,  is 


estimated  to  be  at  least  90  tons  per  year. 
This  represents  at  least  a  58  percent 
reduction  when  compared  with  the  156 
tons  per  year  emission  reduction  in  the 
attainment  plan,  which  is  greater  than 
the  25  percent  reduction  value 
suggested  in  the  General  Preamble  (57 
FR  13543-13544). 

The  SIP  provides  that  the  mandatory 
woodsmoke  curtailment  program, 
removal  of  uncertified  woodstoves  and 
application  of  BACT  emission  controls 
to  industrial  sources  in  La  Grande  can 
take  affect  without  further  action  by  the 
state  or  EPA,  should  EPA  determine  that 
the  La  Grande  nonattainment  area  has 
failed  to  achieve  RFP  or  attain  the  PM- 
10  standard  by  the  statutory  attainment 
date  of  December  31, 1994.  The  net 
reduction  in  woodstove  emissions  due 
to  the  continuation  of  the  woodstove 
certification  program  will  occur 
regardless  of  whether  or  not  the  PM-10 
standard  is  attained  by  December  31, 
1994. 

EPA  is  approving  the  La  Grande 
nonattainment  area  contingency 
measures. 

III.  Implications  of  This  Action 

EPA  is  approving  this  plan  revision 
submitted  to  EPA  for  the  La  Grande 
nonattainment  area.  Among  other 
things,  ODEQ  has  demonstrated  that  the 
La  Grande  moderate  PM-10 
nonattainment  area  will  attain  the  PM- 
10  NAAQS  by  December  31, 1994.  Note 
that  this  action  includes  approval  of  the 
contingency  measures  for  the  La  Grande 
nonattainment  area. 

IV.  Administrative  Review 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  two 
years.  The  EPA  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA’s 
request.  This  request  continued  in  effect 
under  Executive  Order  12866  which 
revoked  Executive  Order  12291  on 
September  30, 1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
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request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P-A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Because  EPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  become  effective  on  August 
30, 1994  unless  adverse  comments  are 
received  by  August  1, 1994.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule  (please  see 
short  informational  document 
published,  simultaneously,  in  the 
proposal  section  of  this  Federal 
Register). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  30, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  section  7607(b)(2). 

Under  Executive  Order  12866  [58  FR 
51735  (October  4, 1993)1,  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  or  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  “significant  regulatory  action” 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Particular  matter. 

Dated:  May  25, 1994. 

Chuck  Clarke, 

Regional  Administrator. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
the  Federal  Register  on  July  1, 1982. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subport  MM — Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)(107)  to  read  as 
follows: 

§  52.1 970  Identification  of  plan. 
***** 

(c)  *  *  * 

(107)  On  November  15, 1991,  the 
ODEQ  submitted  a  PM-10 
nonattainment  area  SIP  for  La  Grande, 
Oregon. 

(i)  Incorporation  by  reference. 


(A)  November  15, 1991  letter  from 
ODEQ  to  EPA  Region  10  submitting  the 
PM-10  nonattainment  area  SIP  for  La 
Grande,  Oregon. 

(B)  PM-10  Control  Strategy  for 
Particulate  Matter,  October  1991,  La 
Grande,  Oregon  Nonattainment  Area,  as 
adopted  by  the  Environmental  Quality 
Commission  on  November  8, 1991. 

(FR  Doc.  94-16000  Filed  6-30-94;  8:45  am) 

BILLING  CODE  65#0-60~P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  931100-4043;  t.D.  0624946] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Recision  of  a  closure. 

SUMMARY:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  Pacific 
ocean  perch  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to  fully 
utilize  the  total  allowable  catch  (TAC)  of 
Pacific  ocean  perch  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  July  4, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §675.20(a)(7)(ii), 
the  Pacific  ocean  perch  TAC  for  the  Al 
was  established  by  the  final  1994  initial 
specifications  of  groundfish  (59  FR 
7656,  February  16, 1994)  and  later 
augmented  from  the  reserve  (59  FR 
21673,  April  26, 1994)  to  a  total  of 
10,900  metric  tons  (mt).  The  directed 
fishery  for  Pacific  ocean  perch  was 
closed  on  April  4, 1994  (59  FR  16570, 
April  7, 1994).  NMFS  has  determined 
that  as  of  June  11, 1994  2,150  mt  remain 
unharvested. 
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The  Regional  Director,  Alaska  Region,  Dated:  June  28, 1994. 

NMFS,  has  determined  that  the  1994  Joe  P.  Clem, 

TAC  for  Pacific  ocean  perch  in  the  AI  Acting  Director,  Office  of  Fisheries 

has  not  been  reached.  Therefore,  NMFS  Conservation  and  Management,  National 

is  rescinding  the  April  4, 1994,  closure  Marine  Fisheries  Service. 

and  is  reopening  directed  fishing  for  [FR  Doc.  94-16068  Filed  6-30-94;  8:45  am) 

Pacific  ocean  perch  in  the  AI,  effective  bilung  code  3skm2-f 

at  12  noon,  A.l.t.,  July  4, 1994. 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  OMB  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 


33922 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1036 

[DA-94-1 4J 

Milk  in  the  Eastern  Ohio-Western 
Pennsylvania  Marketing  Area; 

Proposed  Revision  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  revision  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  lower  the 
percentage  of  a  cooperative’s  milk  that 
must  be  delivered  to  fluid  milk  plants 
to  qualify  a  reserve  processing  plant 
operated  by  the  cooperative  as  a  pool 
plant  under  the  Eastern  Ohio-Western 
Pennsylvania  Federal  milk  order.  The 
applicable  percentage  would  be  reduced 
by  10  percentage  points,  from  35 
percent  to  25  percent. 

DATES:  Comments  are  due  no  later  than 
August  1,  1994. 

ADDRESSES:  Comments  [two  copies) 
should  be  sent  to  USDA/ AMS/Dairy 
Division.  Order  Formulation  Branch, 
room  2971,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/ AMS/Dairy  Division. 
Order  Formulation  Branch,  room  2971, 
South  Building,  P.O.  Box  96456, 
Washington.  DC  20090-6456,  (202)  720- 
2357. 

SUPPLEMENTARY  INFORMATION:  The 

Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 


that  dairy  farmers  will  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  and  the 
provisions  of  §  1036.7(f)  of  the  order,  the 
revision  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  Eastern  Ohio-Western  Pennsylvania 
marketing  area  is  being  considered  for 
the  period  September  1. 1994,  through 
December  31, 1995. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2971,  South  Building; 

P.O.  Box  96456,  Washington.  DC  20090- 
6456  by  the  30th  day  after  publication 
of  this  notice  in  the  Federal  Register. 

All  written  submissions  made 
pursuant  to  this  notice  will  he  made 
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available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  provision  proposed  for  revision  is 
the  delivery  percentage  required  of  a 
cooperative  association  operating  a 
reserve  processing  pool  plant  pursuant 
to  section  1036.7(d)  of  the  Eastern  Ohio- 
Western  Pennsylvania  order  (Order  36). 
As  proposed,  the  percentage  of  a 
cooperative’s  producer  milk  that  must 
be  delivered  to  fluid  milk  plants  if  the 
cooperative’s  plant  is  to  be  considered 
a  pool  plant  would  be  decreased  by  the 
maximum  allowable  10  percentage 
points,  from  35  percent  to  25  percent, 
for  the  months  of  September  1994 
through  December  1995. 

Section  1036.7(f)  allows  the  Director 
of  the  Dairy  Division  to  reduce  or 
increase  a  cooperative’s  minimum 
delivery  requirement  by  up  to  10 
percentage  points  to  prevent 
uneconomic  milk  shipments  or  to  assure 
an  adequate  supply  of  milk  for  fluid  use. 
The  order  also  provides  that  the 
minimum  pooling  standard  may  be  met 
on  the  basis  of  deliveries  in  the  current 
month  or  during  the  preceding  12 
months. 

Milk  Marketing  Inc.  (MMI).  a  dairy 
farmer  cooperative  that  supplies  milk  to 
Order  36  fluid  milk  plants,  requested 
that  an  earlier  reduction  of  the  delivery 
requirement  be  continued.  The 
cooperative  states  that  milk  production 
pooled  under  the  order  has  increased 
markedly  in  recent  months,  while  Class 
l  use  has  declined.  According  to  the 
cooperative,  increases  in  production 
without  corresponding  increases  in 
Class  I  usage  create  a  greater-than- 
normal  need  to  move  reserve  supplies  of 
milk  to  manufacturing  facilities.  MMI 
points  out  that  this  problem  has  been 
exacerbated  by  the  reduction  in  Class  I 
use,  creating  a  tremendous  burden  on 
the  cooperative  to  maintain  cooperative 
supply  plant  status  under  the  order. 

In  view  of  the  current  supply  and 
demand  relationship,  it  may  be 
necessary  to  continue  the  reduction  in 
delivery  requirements  for  cooperative 
associations  operating  reserve 
processing  plants  under  Order  36  as 
quickly  as  possible,  as  proposed,  to 
provide  for  the  efficient  and  economic 
marketing  of  milk  during  the  period 
September  1, 1994  through  December 
31,  1995. 
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List  of  Subjects  in  7  CFR  Part  1036 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Part 
1036  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

Dated:  June  27, 1994. 

Silvio  Capponi,  Jr., 

Acting  Director,  Dairy  Division. 

[FR  Doc.  94-16057  Filed  6-30-94;  8:45  am] 
BILUNG  CODE  3410-02-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  220 
[Regulation  T;  Docket  No.  R-0840) 

Credit  by  Brokers  and  Dealers 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule. 

SUMMARY:  As  part  of  its  review  of 
Regulation  T,  the  Board  is  proposing 
three  substantive  amendments  to  two 
areas  of  the  regulation.  One  proposal 
specifies  that  customers  must  meet 
initial  margin  calls  or  make  full  cash 
payment  for  securities  purchased  at  a 
broker-dealer  within  two  business  days 
of  the  standard  settlement  period  and 
includes  related  technical  amendments. 
The  other  amendments  would  exempt 
certain  brokers  and  transactions 
involving  U.S.  government  securities 
from  the  regulation. 

DATES:  Comments  should  be  received  on 
or  before  August  15, 1994. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  R-0840,  may  be  mailed 
to  Mr.  William  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
Comments  addressed  to  Mr.  Wiles  may 
also  be  delivered  to  the  Board’s  mail 
room  between  8:45  a.m.  and  5:15  p.m., 
and  to  the  security  control  room  outside 
of  those  hours.  Both  the  mail  room  and 
the  security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  may  be 
inspected  in  Room  B-1122  between  9 
a.m.  and  5  p.m.,  except  as  provided  in 
§  261.8  of  the  Board’s  Rules  Regarding 
the  Availability  of  Information,  12  CFR 
261.8. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Holz,  Senior  Attorney  or  Angela 
Desmond,  Senior  Attorney,  Division  of 
Banking  Supervision  and  Regulation 
(202)  452-2781;  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202)  452-3544. 


SUPPLEMENTARY  INFORMATION:  On  August 
18, 1992,  the  Board  published  an 
advance  notice  of  proposed  rulemaking 
(Advance  Notice)  requesting  public 
comment  in  connection  with  a  general 
review  of  Regulation  T.1  The  review  is 
not  yet  complete,  but  the  Board  believes 
that  certain  developments  since  the 
publication  of  the  Advance  Notice 
warrant  the  publication  of  three 
proposed  amendments  in  two  areas. 

I.  Three  Day  Settlement  (T+3). 

In  light  of  the  adoption  by  the 
Securities  and  Exchange  Commission 
(SEC)  of  a  rule  shortening  the  standard 
settlement  period  for  securities 
transactions  from  five  to  three  business 
days  (T+3),  the  Board  proposes  to 
shorten  the  time  periods  specified  in 
Regulation  T  for  customers  to  meet 
margin  calls  or  make  full  cash  payment 
by  a  corresponding  two  days.  Related 
amendments  would  raise  the  de 
minimis  amount  below  which 
liquidation  of  unpaid  transactions  is  not 
required  from  $500  to  $1000,  require 
brokers  seeking  extensions  of  the 
payment  periods  to  obtain  them  from 
their  designated  examining  authority 
(“DEA”),  and  clarify  that  foreign 
settlement  periods  are  used  to  calculate 
when  restrictions  in  the  cash  account 
are  applied  to  foreign  securities. 

Regulation  T  has  always  required  cash 
payment  for  securities  purchases  within 
seven  business  days  of  trade  date.  The 
seven  day  period  was  initially  chosen 
for  the  cash  account  because  it  was  felt 
that  a  customer  should  have  no 
obligation  to  pay  for  securities  before 
they  were  delivered.  The  two  days 
permitted  beyond  settlement  date 
provide  a  short  period  of  time  for 
resolution  of  problems  before  the  broker 
is  required  to  act  under  Regulation  T, 
i.e.  either  obtain  an  extension  on  the 
customer’s  behalf  (if  it  is  determined 
that  a  valid  reason  exists)  or  sell  out  the 
customer’s  position. 

The  Board’s  Advance  Notice  was 
issued  before  the  SEC  proposed  its  rule 
adopting  a  T+3  settlement  period.  The 
Advance  Notice  mentioned  the  Group  of 
Thirty’s  recommendation  of  a  world¬ 
wide  settlement  standard  of  T+3  and 
said  the  Board  “may  consider 
shortening  the  time  for  customer 
payment  once  the  settlement  period  is 
shortened  from  the  current  five  days.” 
The  Board  supported  the  SEC  when  it 
proposed  requiring  T+3  settlement, 
calling  the  proposal  “an  important  and 
achievable  step”  to  reduce  potential 
systemic  disturbances  to  financial 
markets  and  to  the  economy.  The  SEC 


'  Docket  No.  R-0772,  57  FR  37109,  August  18. 
1992. 


also  received  several  comment  letters 
stating  that  the  implementation  of  T+3 
settlement  will  require  the  Federal 
Reserve  to  address  the  possible 
shortening  of  its  Regulation  T  payment 
periods.  Those  letters  were  forwarded  to 
Board  staff  for  consideration  in  the 
context  of  the  ongoing  Regulation  T 
review. 

The  Board  proposes  to  reword 
Regulation  T  to  specifically  incorporate 
the  standard  settlement  cycle  and  the 
current  two  day  cushion.  Instead  of 
requiring  payment  within  “seven 
business  days,”  the  regulation  would 
require  payment  within  "one  payment 
period,”  with  "payment  period”  being 
defined  as  the  standard  settlement 
period  in  the  United  States  plus  two 
business  days.  This  will  not  change  the 
operation  of  the  rule  at  this  time,  but 
once  the  new  language  is  put  into  place 
the  conversion  to  T+3  next  year  will 
automatically  result  in  a  reduction  in 
the  amount  of  time  brokers  can  give 
their  customers  to  pay  for  securities  or 
meet  initial  margin  calls.  Future 
changes  in  settlement  periods  by  the 
SEC  will  similarly  be  automatically 
reflected  in  the  Board’s  rule  without  the 
necessity  of  further  amendment. 

The  payment  periods  in  Regulation  T 
can  be  extended  for  exceptional 
circumstances  if  the  broker  applies  to  a 
self-regulatory  organization  (SRO)  for  an 
extension.  In  1988,  the  New  York  Stock 
Exchange  (NYSE)  sought  SEC  approval 
of  a  rule  that  would  require  a  broker 
seeking  a  Regulation  T  extension  to 
obtain  the  extension  from  the  NYSE  if 
the  NYSE  is  the  broker’s  DEA.  The 
proposal  was  noted  by  the  Board  in  the 
Advance  Notice,  as  was  a  suggestion  by 
the  Credit  Division  of  the  Securities 
Industry  Association  that  brokers  be 
permitted  to  grant  customer  extensions 
without  approval  of  an  SRO.  The  SEC 
approved  the  NYSE  rule  filing  in  May 
1994. 2  In  its  approval  order,  the  SEC 
stated  that  it  does  not  agree  with 
assertions  that  the  objectives  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  could  be  better  met  by 
implementing  a  uniform  system  of 
sharing  extension  information.  As  to  the 
other  objections  raised  by  commenters 
(and  also  raised  with  the  Board 
pursuant  to  the  Advance  Notice),  the 
SEC  found  that  “the  regulatory  benefits 
from  the  NYSE  rule  outweigh  any 
competitive  concerns  raised  by  the 
commenters.”  Finally,  the  SEC  said  it 
does  not  agree  with  those  commenters 
who  argue  that  broker-dealers  should 
not  be  required  to  submit  requests  for 
extensions  of  time  to  either  their  DEA  or 


2  59  FR  26826,  May  24, 1994;  Securities  Exchange 
Act  Release  34073,  May  17, 1994. 
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any  SRO.  The  Board  believes,  along 
with  the  SEC,  that  a  good  case  has  been 
made  to  restore  to  the  broker’s  DEA  sole 
responsibility  for  granting  and 
monitoring  extensions  of  time  and  the 
language  proposed  by  the  Board  today 
reflects  this  conclusion. 

II.  Government  Securities 

In  light  of  the  recent  enactment  of  the 
Government  Securities  Act 
Amendments  of  1993,  the  Board 
proposes  to  exempt  most  transactions 
involving  government  securities  from 
the  restrictions  of  Regulation  T.  This 
would  be  accomplished  with  two 
separate  but  related  actions.  First, 
Regulation  T  would  exclude 
government  securities  brokers  and 
dealers  who  register  with  the  SEC  under 
section  15C  of  the  Securities  Exchange 
Act  of  1934  (the  “Act”)  from  the 
definition  of  “creditor”  in  Regulation  T. 
Second,  general  broker-dealers  effecting 
customer  transactions  that  could  be 
effected  by  a  section  15C  broker-dealer 
would  be  able  to  record  the  transactions 
in  a  new  government  securities  account 
in  which  the  other  restrictions  in 
Regulation  T  would  not  apply. 

Before  the  enactment  of  the 
Government  Securities  Act  of  1986, 
broke rs-dealers  who  limited  themselves 
to  transactions  in  government  securities 
were  not  subject  to  a  comprehensive 
regulatory  scheme  and  were  not 
required  to  be  registered  with  the  SEC. 
Although  such  brokers  were  within  the 
definition  of  "creditor,”  there  was  no 
practical  way  to  enforce  Regulation  T 
for  them.  The  Government  Securities 
Act  of  1986  required  SEC  registration  of 
all  nonbank  government  securities 
brokers  and  dealers  under  a  new  section 
15C  of  the  Act.  The  Government 
Securities  Act  of  1986  also  added  the 
term  “government  securities”  to  the  Act. 

The  Advance  Notice  invited  comment 
on  two  areas  involving  government 
securities:  repurchase  agreements 
(“Repos”)  and  the  borrowing  and 
lending  of  securities.  The  Advance 
Notice  explained  that  the  Board  has  not 
specified  the  exact  treatment  of 
repurchase  agreements  while  noting  that 
repos  of  government  securities  do  not 
raise  credit  issues  under  Regulation  T 
because  the  good  faith  loan  value  of 
such  securities  is  often  close  to  100 
percent  of  their  current  market  value.  - 
Many  of  the  commenters  suggested  that 
the  Board  create  a  new  account  for 
exempted  securities  that  could  be  used 
for  transactions  such  as  Repos  and 
forw  ard  transactions.  Most  of  the 
commenters  supported  exempting 
government  securities  from  §  220.16  of 
Regulation  T.  This  would  allow  loans  of 
government^ecurities  without  the 


current  requirement  that  a  broker 
document  that  the  reason  for  the 
borrowing  stems  from  a  short  sale  or 
failure  to  receive  securities  required  for 
delivery. 

Under  today’s  proposal,  whenever  a 
general  broker-dealer  effects  a 
transaction  for  a  customer  that  could  be 
effected  by  a  section  15C  broker,  the 
transaction  could  be  recorded  in  a  new 
government  securities  account.  The 
account  would  allow  these  transactions 
to  be  effected  without  regard  to  other 
restrictions  in  Regulation  T.  The 
account  would  be  permissive;  brokers 
could  continue  to  let  customers  who 
wish  to  use  the  cash  or  margin  account 
for  transactions  involving  government 
securities  do  so.  It  would  allow 
institutional  customers  who  cannot  or 
will  not  use  a  margin  account  to  engage 
in  government  securities  transactions 
not  specifically  authorized  in  the  cash 
account.  For  example,  the  government 
securities  account  could  be  used  to 
effect  purchases  of  government 
securities  on  credit  or  for  cash  as  w'ell 
as  repurchase  and  reverse  repurchase 
agreements.  Borrowing  and  lending  of 
government  securities  could  also  be 
effected  in  the  proposed  account 
without  being  subject  to  the  “permitted 
purpose”  requirement  in  §  220.16  of 
Regulation  T  that  requires  brokers  to 
limit  and  document  the  reasons  for  their 
securities  borrowings.  The  account 
would  also  permit  net  settlement  of 
offsetting  purchases  and  sales  of 
government  securities.  Government 
securities  purchased  or  deposited  in  a 
margin  account  would  still  be  subject  to 
the  current  Regulation  T  rules  and 
would  therefore  still  be  available  to 
finance  the  purchase  of  other  securities 
in  a  margin  account. 

The  Board  is  not  proposing  to  include 
additional  types  of  exempted  securities, 
such  as  municipal  securities,  in  the 
proposed  government  securities 
account.  Government  securities 
constitute  an  unusually  deep  and  liquid 
market  and  are  subject  to  a  unique 
scheme  of  regulation,  as  evidenced  by 
the  Government  Securities  Act  of  1986. 

Regulatory  Flexibility  Act 

The  Board  believes  there  will  be  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
this  proposal  is  adopted.  Comments  are 
invited  on  this  statement. 

Paperwork  Reduction  Act 

No  additional  reporting  requirements 
or  modification  to  existing  reporting 
requirements  are  proposed. 


List  of  Subjects  in  12  CFR  Part  220 

Banks,  banking.  Bonds,  Brokers. 
Commodity  futures,  Credit.  Federal 
Reserve  System,  Investment  companies. 
Investments,  Margin,  Margin 
requirements.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  Part  220  as  follows: 

PART  220— CREDIT  BY  BROKERS 
AND  DEALERS  (REGULATION  T) 

1.  The  authority  citation  for  Part  220 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  78c,  78g,  78h,  78q. 
and  78w. 

§220.1  [Amended] 

2.  In  §  220.1  the  word  “seven"  in  the 
first  sentence  of  paragraph  (b)(1)  is 
revised  to  read  “eight”. 

3.  Section  220.2  is  amended  as 
follows: 

a.  A  new  sentence  is  added  to  the  end 
of  paragraph  (b). 

b.  Paragraph  (h)  is  revised. 

c.  Paragraphs  (w)  through  (aa)  are 
redesignated  as  paragraphs  (x)  through 
(bb)  and  new  paragraph  (w)  is  added. 

The  additions  and  revisions  read  as 
follows: 

§220.2  Definitions. 
***** 

(b)  *  *  *  Creditor  does  not  include  a 
broker  or  dealer  registered  only  under 
section  15C  of  the  act. 
***** 

(h)  Examining  authority  means: 

(1)  The  national  securities  exchange 
or  national  securities  association  of 
which  a  creditor  is  a  member;  or 

(2)  If  a  member  of  more  than  one  seif- 
regulatory  organization,  the  organization 
designated  by  the  SEC  as  the  examining 
authority  for  the  creditor. 
***** 

(w)  Payment  period  means  the 
number  of  business  days  in  the  standard 
securities  settlement  cycle  in  the  United 
States  plus  two  business  days. 
***** 

4.  In  §  220.4,  the  figure  “$500”  in. 
paragraph  (d)  is  revised  to  read  “$1000” 
and  paragraph  (c)(3)  is  revised  to  read 
as  follows: 

§  220.4  Margin  account. 
***** 

(c)  *  *  * 

(3)  Time  limits,  (i)  A  margin  call  shall 
be  satisfied  within  one  payment  period 
after  the  margin  deficiency  was  created 
or  increased. 

(ii)  The  payment  period  may  be 
extended  for  one  or  more  limited 
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periods  upon  application  by  the  creditor 
to  its  examining  authority  unless  the 
examining  authority  believes  that  the 
creditor  is  not  acting  in  good  faith  or 
that  the  creditor  has  not  sufficiently 
determined  that  exceptional 
circumstances  warrant  such  action. 
Applications  shall  be  filed  and  acted 
upon  prior  to  the  end  of  the  payment 
period  or  the  expiration  of  any 
subsequent  extension. 
***** 

5.  In  §  220.8,  the  figure  "$500"  in 
paragraph  (b)(4)  is  revised  to  read 
“$1000”  and  paragraphs  (b)(l)(i) 
introductory  text,  (b)(1)(H),  (b)(3), 
(c)(2)(i),  and  (d)  are  revised  to  read  as 
fol  low's: 

§  220.8  Cash  account 


(1)  Within  one  payment  period  of  the 
date: 

*  *  *  *  * 

(ii)  In  the  case  of  the  purchase  of  a 
foreign  security,  within  one  payment 
period  of  the  trade  date  or  the  date  on 
which  settlement  is  required  to  occur  by 
the  rules  of  the  foreign  securities 
market,  provided  this  period  does  not 
exceed  the  maximum  time  permitted  by 
this  part  for  delivery  against  payment 
transactions. 

***** 

(3)  Shipment  of  securities,  extension. 

If  any  shipment  of  securities  is 
incidental  to  consummation  of  a 
transaction,  a  creditor  may  extend  the 
payment  period  by  the  number  of  days 
required  for  shipment,  but  by  not  more 
than  one  additional  payment  period. 
***** 

(c)  *  *  * 

(2)  *  *  * 

(i)  Within  one  payment  period  of  the 
trade  date,  or  in  the  case  of  the  purchase 
of  a  foreign  security,  within  the  period 
specified  in  paragraph  (b)(l)(ii)  of  this 
section,  full  payment  is  received  or  any 
check  or  draft  in  payment  has  cleared 
and  the  proceeds  from  the  sale  are  not 
withdrawn  prior  to  such  payment  or 
check  clearance;  or 
***** 

(d)  Extension  of  time  periods; 
transfers.  (1)  Unless  the  creditor’s 
examining  authority  believes  that  the 
creditor  is  not  acting  in  good  faith  or 
that  the  creditor  has  not  sufficiently 
determined  that  exceptional 
circumstances  warrant  such  action,  it 
may  upon  application  by  the  creditor: 

(i)  Extend  any  period  specified  in 
paragraph  (b)  of  this  section; 

(ii)  Authorize  transfer  to  another 
account  of  any  transaction  involving  the 


purchase  of  a  margin  or  exempted 
security;  or 

(iii)  Grant  a  waiver  from  the  90  day 
freeze. 

(2)  Applications  shall  be  filed  and 
acted  upon  prior  to  the  end  of  the 
payment  period,  or  in  the  case  of  the 
purchase  of  a  foreign  security  within  the 
period  specified  in  paragraph  (b)(l)(ii) 
of  this  section,  or  the  expiration  of  any 
subsequent  extension. 

6.  Section  220.18  is  redesignated  as 
§  220.19  and  new  §  220.18  is  added  to 
read  as  follows: 

§  220.18  Government  securities  account. 

In  a  government  securities  account,  a 
creditor  may  effect  and  finance 
transactions  involving  government 
securities,  provided  the  transaction 
would  be  permissible  for  a  broker  or 
dealer  registered  under  section  15C  of 
the  act. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  27, 1994. 
William  W.  Wiles, 

Secretary  of  the  Board. 

iFR  Doc.  94-16033  Filed  6-30-94:  8:45  am] 

BILLING  CODE  6210-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16CFR  Part  1117 

Proposed  Rule;  Requirements  for 
Reporting  Choking  Incidents  to  the 
Consumer  Product  Safety  Commission 
Pursuant  to  the  Child  Safety  Protection 
Act 

AGENCY:  Consumer  Product  Safety 
Commission  (CPSC). 

ACTION:  Proposed  rule. 

SUMMARY:  The  “Child  Safety  Protection 
Act”  requires  manufacturers, 
distributors,  retailers,  and  importers  of 
marbles,  small  balls,  latex  balloons,  and 
toys  or  games  that  contain  such  items  or 
other  small  parts,  to  report  to  the 
Commission  when  they  learn  of  certain 
choking  incidents  involving  such 
products.  The  Commission  is  proposing 
a  rule  to  implement  this  reporting 
requirement. 

DATES:  Written  comments  in  response  to 
this  notice  must  be  received  by  the 
Commission  no  later  than  September  14, 
1994. 

ADDRESSES:  Comments,  preferably  in 
five  (5)  copies,  should  be  mailed  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207-0001,  telephone 
(301)  504-0800,  or  delivered  to  room 
502,  East  West  Towers  Building,  4330 


East  West  Highway,  Bethesda,  MD. 

20814. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eric  L.  Stone,  Office  of  Compliance  and 
Enforcement,  at  the  above  address, 
telephone  (301)  504-0626,  extension 
1350. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  101  of  the  Child  Safety 
Protection  Act,  (Pub.  L.  No.  103-267) 
(June  17, 1994)  (the  Act)  adds  a  new 
Section  24  to  the  Federal  Hazardous 
Substances  Act  (FHSA),  15  U.S.C.  1261- 
1277,  to  be  codified  at  15  U.S.C.  1278. 
Section  24  of  the  FHSA  requires  the 
labeling  of  certain  toys.  The 
Commission’s  proposed  amendments  of 
16  CFR  Part  1500  implementing  those 
labeling  requirements  are  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Section  102  of  the  Child  Safety 
Protection  Act  also  added  a  new 
reporting  requirement:  . 

Each  manufacturer,  distributor, 
retailer  and  importer  of  a  marble,  small 
ball,  or  latex  balloon,  or  a  toy  or  game 
that  contains  a  marble,  small  ball,  latex 
balloon  or  other  small  part,  shall  report 
to  the  Commission  any  information 
obtained  by  such  manufacturer, 
distributor,  retailer,  or  importer  which 
reasonably  supports  the  conclusion 
that — 

(A)  an  incident  occurred  in  which  a 
child  (regardless  of  age)  choked  on  such 
a  marble,  small  ball,  or  l*ex  balloon  or 
on  a  marble,  small  ball,  latex  balloon,  or 
other  small  part  contained  in  such  toy 
or  game  and 

(B)  as  a  result  of  that  incident  the 
child  died,  suffered  serious  injury', 
ceased  breathing  for  any  length  of  time, 
or  W3s  treated  by  a  medical 
professional. 

(The  full  text  of  section  102  is  published 
in  the  Appendix  to  this  proposal 
because  the  language  will  not  be 
codified  in  the  United  States  Code.) 

Under  the  Act,  a  failure  to  report  is  a 
prohibited  act  under  section  19(a)(3)  of 
the  Consumer  Product  Safety  Act 
(CPSA),  15  U.S.C.  2068(a)(3), 
punishable  by  a  dvil  penalty  under 
section  20  of  the  CPSA,  15  U.S.C.  2069. 
The  Act  provides  a  high  degree  of 
confidentiality  for  such  reports.  In 
addition,  the  Act  states  that  reports  shall 
not  be  interpreted  as  admissions  of 
liability  or  of  the  truth  of  the 
information  in  the  reports. 

Several  terms  are  not  defined  by  the 
Act,  and  the  text  of  the  Act  leaves  other 
issues  unresolved.  For  example,  the  Act 
does  not  say  how  soon  a  firm  must 
report  after  it  obtains  reportable 
information.  The  Act  is  also  silent  as  to 
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what  information  must  be  reported. 
Applying  the  legislative  history  of  the 
Act  and  the  expertise  developed  over 
the  last  twenty  years  enforcing  section 
15(b)  of  theCPSA  (15  U.S.C.  2064(b)), 
the  Commission  proposes  these 
regulations  to  implement  the  new 
reporting  provision. 

The  Act  provides  that  “|f)or  purposes 
of  section  19(a)(3)  of  the  Consumer 
Product  Safety  Act  (15  U.S.C. 

2068(a)(3)),  the  requirement  to  report 
information  under  this  subsection  is 
deemed  to  be  a  requirement  under  such 
Act.”  Section  16(b)  of  the  CPSA  (15 
U.S.C.  2065(b))  authorizes  the 
Commission  to  require  manufacturers, 
private  labelers  and  distributors  to  make 
reports  and  provide  information 
reasonably  required  for  the  purposes  of 
implementing  the  CPSA.  A  failure  to 
make  reports  or  provide  information 
under  section  16(b)  of  the  CPSA  (15 
U.S.C.  2065(b))  is  a  prohibited  act  under 
section  190(a)(3)  of  the  CPSA  (15  U.S.C. 
2068(a)(3)).  The  Commission  proposes 
this  rule  under  section  102  of  the  Act 
and  section  16(b)  of  the  CPSA  (15  U.S.C. 
2065(b)).  The  proposed  rule  specifies 
the  information  that  should  trigger  a 
report,  the  timeframe  for  reporting,  and 
the  content  of  reports.  Violations  of  this 
rule  are  prohibited  acts  under  the  CPSA. 
Since  the  statutory  reporting  obligation 
became  effective  on  June  17, 1994  when 
the  bill  was  signed  into  law,  subject 
firms  may  use  this  proposal  for 
guidance  as  to  how  to  comply  with  their 
reporting  obligation  in  the  statute. 

Section  30(a)  of  the  CPSA  (15  U.S.C. 
2079(d))  provides  that  “(a)  risk  of  injury 
which  is  associated  with  a  consumer 
product  and  which  could  be  eliminated 
or  reduced  to  a  sufficient  extent  by 
action  under  the  Federal  Hazardous 
Substances  Act,  the  Poison  Prevention 
Packaging  Act  of  1970,  or  the 
Flammable  Fabrics  Act  may  be 
regulated  under  this  Act  only  if  the 
Commission  by  rule  finds  that  it  is  in 
the  public  interest  to  regulate  such  risk 
of  injury  under  this  Act.”  Such  a  finding 
is  unnecessary  for  this  rule  because  it 
does  not  regulate  a  risk  of  injury,  but 
merely  requires  firms  to  report 
information  about  consumer  products. 

B.  Section  by  Section  Discussion 

Section  1117.3  of  the  proposed  rule 
emphasizes  that  subject  firms  must 
report  whenever  they  obtain  sufficient 
information  to  put  a  reasonable  firm  on 
notice  of  a  reportable  choking  incident. 
The  reporting  provision  originated  in 
the  Senate,  and  The  Report  of  the  Senate 
Committee  on  Commerce,  Science  and 
Transportation  states  this  provision 
requires  subject  firms  to  “report  to  the 
CPSC  any  information  obtained  that 


supports  the  conclusion  that  an  incident 
occurred  in  which  a  child,  regardless  of 
age,  choked  on  such  a  product  and,  as 
a  result  of  such  coking  incident,  the 
child  died,  suffered  serious  injury, 
ceased  breathing  for  any  length  of  time, 
or  was  treated  by  a  medical 
professional.”  (S.  Rep.  No.  195, 103d 
Cong.,  2d  Sess.  10  (1993).) 

The  rule  is  intended  to  require  firms 
to  report  incident  information  obtained 
after  June  17, 1994,  the  effective  date  of 
the  Child  Safety  Protection  Act.  The 
Commission  has  placed  no  limitations 
on  the  age  of  the  child  involved  in  the 
incident  or  on  the  intended  ages  for  the 
toy  or  game  involved.  This  approach  is 
consistent  with  the  Senate  committee 
report  which  said  “reports  are  to  be 
made  regardless  of  the  age  of  the  child 
who  chokes  and  regardless  of  the  ages 
of  the  child  for  which  the  toy  was 
intended.”  (S.  Rep.  No.  195, 103d  Cong., 
2d  Sess.  10  (1993)). 

Section  1117.4  of  the  proposal 
requires  firms  to  report  within  24  hours 
of  obtaining  information  about  a 
reportable  choking  incident.  Since  the 
statute  does  not  provide  a  time  frame  for 
reporting,  the  Commission  believes  the 
intent  was  that  firms  report  as  soon  as 
they  obtain  “information  that  supports 
the  conclusion  that  an  incident 
occurred.”  (S.  Rep.  No.  195, 103d  Cong., 
2d  Sess.  10  (1993)).  Moreover, 
immediate  reporting  is  important  to 
help  the  Commission  prevent  additional 
choking  incidents  to  children. 

Proposed  §  1117.5  describes  the 
information  that  firms  must  report.  The 
■  Commission  has  limited  the  reporting 
requirements  to  information  necessary 
to  give  the  Commission  staff  sufficient 
information  to  understand  the  nature  of, 
and  the  context  for,  the  choking 
incident  and  to  determine  whether 
corrective  measures  may  be  necessary. 
Because  these  reports  are  limited  to 
reduce  the  burden  on  reporting  firms, 
the  Commission  anticipated  that  in 
some  cases  the  staff  may  need  to 
investigate  further. 

Section  1117.6  of  the  proposed  rule 
explains  that  this  reporting  provision  is 
in  addition  to,  but  not  a  substitute  for, 
the  reporting  requirements  of  section 
15(b)  of  the  CPSA  (15  U.S.C.  2064(b)). 
Even  if  a  report  of  a  choking  hazard  is 
not  required  by  the  proposed  rule,  a 
report  may  be  necessary  under  section 
15(b)  of  the  CPSA  (15  U.S.C.  2064(b)) 
and  16  CFR  Part  1115. 

The  remaining  provisions  of  this 
proposed  regulation  set  forth  the 
confidentiality,  liability  ad  penalty 
provisions  that  would  apply  to  reporting 
in  accordance  with  the  proposed 
regulation  published  below. 


C.  Impact  on  Small  Businesses 

In  accordance  with  section  3(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 

605(b),  the  Commission  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities  if 
issued  on  a  final  basis.  Any  obligations 
imposed  upon  such  entities  arise  under 
the  express  provisions  of  section  102  of 
the  Child  Protection  Safety  Act,  Pub.  L. 
No.  103-267,  June  17, 1994.  The 
proposed  regulation  simply  implements 
the  obligations  imposed  by  that  law. 

The  regulation  itself  will  not  have  a 
significant  economic  impact  on  small 
businesses,  either  beneficial  or  negative, 
beyond  that  which  results  from  the 
statutory  provisions. 

D.  Environmental  Considerations 

The  proposed  rule  fall  within  the 
provisions  of  16  CFR  1021.5(c),  which 
designates  categories  of  actions 
conducted  by  the  Consumer  Product 
Safety  Commission  that  normally  have 
little  or  no  potential  for  affecting  the 
human  environment.  The  Commission 
does  not  believe  that  the  rule  contains 
any  unusual  aspects  which  may 
produce  effects  on  the  human 
environment,  nor  can  the  Commission 
foresee  any  circumstance  in  which  the 
rule  proposed  below  may  produce  such 
effects. 

For  this  reason,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

E.  Proposed  Effective  Date 

This  regulation  is  proposed  to  become 
effective  30  days  after  publication  of  the 
final  regulation  in  the  Federal  Register. 
Subject  firms  should  be  aware,  however, 
that  the  Child  Safety  Protection  Act 
required  reporting  as  of  June  17, 1994. 
Firms  may  use  this  proposal  for 
guidance  as  to  how  to  comply  with  the 
law. 

List  of  Subjects  in  16  CFR  Part  1117 

Administrative  practice  and 
procedure,  Business  and  industry, 
Consumer  Protection,  Toy  Safety, 
Penalties,  Reporting  and  recordkeeping 
requirements,  and  Small  Parts. 

Conclusion 

Therefore,  pursuant  to  the  authority  of 
the  Child  Safety  Protection  Act  [Pub.  L. 
103-267),  section  16(b)  of  the  CPSA  (15 
U.S.C.  2065(b)),  and  5  U.S.C.  553,  the 
CPSC  proposes  to  amend  Title  16  of  the 
Code  of  Federal  Regulations,  Chapter  II, 
Subchapter  B  by  adding  a  new  Part  1117 
to  read  as  follows: 
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PART  1117— REPORTING  OF 
CHOKING  INCIDENTS  INVOLVING 
MARBLES,  SMALL  BALLS,  LATEX 
BALLOONS  AND  OTHER  SMALL 
PARTS. 

Sec. 

1117.1  Purpose. 

1117.2  Definitions. 

1117.3  Reportable  information. 

1117.4  Time  for  filing  a  report. 

1117.5  Information  that  must  be  reported 
and  to  whom. 

1117.6  Relation  to  section  15(b)  of  the 
CPSA. 

1117.7  Confidentiality  of  reports 

1117.8  Effect  of  reports  on  liability. 

1117.9  Prohibited  acts  and  sanctions. 
Appendix  to  Part  1117 — Sec.  102  of  the  Child 

Safety  Reporting  Act 

Authority:  Section  102  of  the  Child  Safety 
Protection  Act  [Pub.  L  No.  103-267),  section 
16(b),  15  U.S.C.  2065(b),  and  5  U.S.C.  553. 

§1117.1  Purpose. 

The  purpose  of  this  part  is  to  set  forth 
the  Commission’s  regulations  for  reports 
of  choking  incidents  required  by  the 
Child  Safety  Protection  Act.  The  statute 
requires  that  each  manufacturer, 
distributor,  retailer,  and  importer  of  a 
marble,  small  ball,  or  latex  balloon,  or 
a  toy  or  a  game  that  contains  a  marble, 
small  ball,  latex  balloon,  or  other  small 
part,  shall  report  to  the  Commission  any 
information  obtained  by  such 
manufacturer,  distributor,  retailer,  or 
importer  which  reasonably  supports  the 
conclusion  that  an  incident  occurred  in 
which  a  child  (regardless  of  age)  choked 
on  such  a  marble,  small  ball,  or  latex 
balloon  or  on  a  marble,  small  ball,  latex 
balloon,  or  other  small  part  contained  in 
such  toy  or  game  and,  as  a  result  of  that 
incident  the  child  died,  suffered  serious 
injury,  ceased  breathing  for  any  length 
of  time,  or  was  treated  by  a  medical 
professional. 

§1117.2  Definitions. 

(a)  Small  part  means  any  component 
of  a  toy  or  game  which,  when  tested  in 
accordance  with  the  procedures  in  16 
CFR  1501.4(a)  and  1501.4(b)(1),  fits 
entirely  within  the  cylinder  shown  in 
Figure  1  appended  to  16  CFR  1501. 

(b)  Small  ball  means  any  ball  with  a 
diameter  of  1.75  inches  (4.445  cm)  or 
less  when  measured  in  the  manner  set 
forth  in  16  CFR  1500.18(a)(17)(iii)  &  (iv). 
For  purposes  of  this  designation,  the 
term  “ball”  includes  any  spherical, 
ovoid,  or  ellipsoidal  object  that  is 
designed  or  intended  to  be  thrown,  hit, 
kicked,  rolled,  or  bounced,  and  is  either 
not  permanently  attached  to  another  toy 
or  article,  or  is  attached  to  such  toy  or 
article  by  means  of  a  string,  elastic  cord, 
or  similar  tether.  The  term  “ball” 
includes  any  multi-sided  object  formed 
by  connecting  planes  into  a  generally 


spherical,  ovoid,  or  ellipsoidal  shape 
that  is  designated  or  intended  to  be  used 
as  a  ball,  and  any  novelty  ’tem  of  a 
generally  spherical,  ovoid,  or  ellipsoidal 
shape  that  is  designated  or  intended  to 
be  used  as  a  ball. 

(c)  Choked  means  suffered  an 
obstruction  of  the  airways. 

(d)  A  latex  balloon  is  a  toy  or 
decorative  item  consisting  of  a  latex  bag 
that  is  designed  to  be  inflated  by  air  or 
gas.  The  term  does  not  include 
inflatable  children’s  toys  that  are  used 
in  aquatic  activities,  such  as  rafts,  water 
wings,  life  rings,  etc. 

(e)  A  marble  is  a  ball  made  of  a  hard 
material,  such  as  glass,  agate,  marble  or 
plastic,  that  is  used  in  various  children’s 
games,  generally  as  a  playing  piece  or 
marker. 

(f)  Serious  injury  includes  not  only 
the  concept  of  "grievous  bodily  injury” 
defined  in  the  Commission’s  rule  for 
Substantial  Hazard  Reports  at  16  CFR 
1115.12(d),  but  also  any  other 
significant  injury.  Injuries  necessitating 
hospitalization  which  require  actual 
medical  or  surgical  treatment,  fractures, 
lacerations  requiring  sutures, 
concussions,  injuries  to  the  eye,  ear,  or 
internal  organs  requiring  medical 
treatment,  and  injuries  necessitating 
absence  from  school  or  work  or  more 
than  one  day  are  examples  of  situations 
in  which  the  Commission  shall  presume 
that  such  a  serious  injury  has  occurred. 

(g)  Subject  firm  means  any 
manufacturer,  distributor,  retailer  or 
importer  of  marbles,  small  balls,  latex 
balloons,  or  a  toy  or  game  that  contains 
a  marble,  small  ball,  latex  balloon,  or 
other  small  part. 

§  1 1 17.3  Reportable  information. 

A  subject  firm  shall  report  any 
information  it  obtains  which  reasonably 
supports  the  conclusion  that  a 
reportable  incident  occurred.  Generally, 
firms  should  report  any  information 
provided  to  the  company,  orally  or  in 
writing,  which  states  that  a  child 
choked  on  a  marble,  small  ball,  latex 
balloon,  or  on  a  marble,  small  ball,  latex 
balloon  or  other  small  part  contained  in 
a  toy  or  game  and,  as  a  result  of  that 
incident  the  child  died,  suffered  serious 
injury,  ceased  breathing  for  any  length 
of  time,  or  was  treated  by  a  medical 
professional.  Subject  firms  must  not . 
wait  until  they  have  investigated  the 
incident  or  conclusively  resolved 
whether  the  information  is  accurate  or 
whether  their  product  was  involved  in 
the  incident.  Firms  shall  not  wait  to 
determine  conclusively  the  cause  of  the 
death,  injury,  cessation  of  breathing  or 
necessity  for  treatment.  An  allegation 
that  such  a  result  followed  the  choking 
incident  is  sufficient  to  require  a  report. 


§1117.4  Time  for  filing  a  report 

A  subject  firm  must  report  within  24 
hours  of  obtaining  information  which 
reasonably  supports  the  conclusion  that 
an  incident  occurred  in  which  a  child 
(regardless  of  age)  choked  on  a  marble, 
small  ball,  or  latex  balloon  or  on  a 
marble,  small  ball,  latex  balloon,  or 
other  small  part  contained  in  a  toy  or 
game  and,  as  a  result  of  that  incident  the 
child  died,  suffered  serious  injury, 
ceased  breathing  for  any  length  of  time, 
or  was  treated  by  a  medical 
professional.  Section  1117.5  sets  forth 
the  information  that  must  be  reported. 

§  1 1 17.5  information  that  must  be  reported 
and  to  whom. 

(a)  Reports  shall  be  directed  to  the 
Division  of  Corrective  Actions, 

Consumer  Products  Safety  Commission, 
4330  East  West  Highway,  Bethesda, 
Maryland  20814  (Mailing  Address: 
Washington,  D.C.  20207)  (Phone:  301- 
504-0608,  facsimile:  301-504-0359). 

(b)  Subject  firms  must  report  as  much 
of  the  following  information  as  is 
known  when  the  report  is  made: 

(1)  The  name,  address,  and  title  of  the 
person  submitting  the  report  to  the 
Commission, 

(2)  The  name  and  address  of  the 
subject  firm, 

(3)  The  name  and  address  of  the  child 
who  choked  and  the  person(s)  who 
notified  the  subject  firm  of  the  choking 
incident, 

(4)  Identification  of  the  product 
involved  including  the  date(s)  of 
distribution,  model  or  style  number,  a 
description  of  the  product  (including 
any  labeling  and  warnings),  a 
description  of  the  marble,  small  ball, 
latex  balloon  or  other  small  part 
involved,  and  pictures  or  sample  if 
available, 

(5)  A  description  of  the  choking 
incident  and  any  injuries  that  resulted 
or  medical  treatment  that  was  necessary, 

(6)  Copies  of  any  information 
obtained  about  the  choking  incident, 

(7)  Any  information  about  changes 
made  to  the  product  or  its  labeling  or 
warnings  with  the  intention  of  avoiding 
such  choking  incidents,  including,  but 
no  limited  to,  the  date(s)  of  the  change 
and  its  implementation,  and  a 
description  of  the  ohange.  Copies  of  any 
engineering  drawings  or  product  and 
label  samples  that  depict  the  change(s). 

(8)  The  details  of  any  public  notice  or 
other  corrective  action  planned  by  the 
firm, 

(9)  Such  other  information  as 
appropriate. 

(c)  Subject  firms  must  immediately 
supplement  their  reports  when  they 
obtain  further  information  specified  in 
section  (b). 
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§1117.6  Relation  to  section  15(b)  of  the 
CPSA. 

Section  15(b)  of  the  CPSA  requires 
subject  firms  to  report  when  they  obtain  * 
information  which  reasonably  supports 
the  conclusion  that  products  they 
distributed  in  commerce  fail  to  comply 
with  an  applicable  consumer  product 
safety  rule  or  with  a  voluntary  consumer 
product  safety  standard  upon  which  the 
Commission  has  relied  under  section  9 
of  the  CPSA,  contain  a  defect  which 
could  create  a  substantial  product 
hazard,  or  create  an  unreasonable  risk  of 
serious  injury  or  death.  The 
Commission’s  rules  interpreting  this 
provision  are  set  forth  at  16  CFR  1115. 
The  requirements  of  section  102  of  the 
CPSA  and  this  Part  are  in  addition  to, 
but  not  to  the  exclusion  of,  the 
requirements  in  section  15(b)  and  Part 
1115.  To  comply  with  section  15(b), 
subject  firms  must  continue  to  evaluate 
safety  information  they  obtain  about 
their  products.  Subject  firms  may  have 
an  obligation  to  report  under  section 
15(b)  of  the  CPSA  whether  or  not  they 
obtain  information  about  choking 
incidents.  Firms  must  also  comply  with 
the  lawsuit  reporting  provisions  of 
section  37  of  the  CPSA,  interpreted  at  16 
CFR  1116. 

§  1 1 1 7.7  Confidentiality  of  reports. 

The  confidentiality  provisions  of 
section  6  of  the  CPSA,  15  U.S.C.  2055, 
apply  to  reports  submitted  under  this 
Part.  The  Commission  shall  afford 
information  submitted  under  this  Part 
the  protection  afforded  to  information 
submitted  under  section  15(b),  in 
accordance  with  section  6(b)(5)  of  the 
CPSA  and  subpart  G  of  Part  1101  of 
Title  16  of  the  CFR. 

§  1 1 1 7.8  Effect  of  reports  on  liability. 

A  report  by  a  manufacturer, 
distributor,  retailer,  or  importer  under 
this  Part  shall  not  be  interpreted,  for  any 
purpose,  as  an  admission  of  liability  or 
of  the  truth  of  the  information  contained 
in  the  report. 

§  1 1 1 7.9  Prohibited  acts  and  sanctions. 

(a)  Whoever  knowingly  and  willfully 
falsifies  o”  conceals  a  material  fact  in  a 
report  submitted  under  this  Part  is 
subject  to  criminal  penalties  under  18 
U.S.C.  1001. 

(b)  A  failure  to  report  to  the 
Commission  in  a  timely  fashion  as 
required  by  this  Part  is  a  prohibited  act 
under  section  19(a)(3)  of  the  CPSA,  15 
U.S.C.  2068(a)(3). 

(c)  A  subject  firm  that  knowingly  fails 
to  report  is  subject  to  civil  penalties 
under  section  20  of  the  CPSA,  15  U.S.C. 
2069.  “Knowing”  means  the  having  of 
actual  knowledge  or  the  presumed 


having  of  knowledge  deemed  to  be 
possessed  by  a  reasonable  person  who 
acts  in  the  circumstances,  including 
knowledge  obtainable  upon  the  exercise 
of  due  care  to  ascertain  the  truth  of 
representations.  Section  20(d)  of  the 
CPSA,  15  U.S.C.  2069(d). 

(d)  Any  person  who  knowingly  and 
willfully  violates  section  19  of  this  Act 
after  having  received  notice  of 
noncompliance  from  the  Commission 
may  be  subject  to  criminal  penalties 
under  section  21  of  the  CPSA,  15  U.S.C. 
2070. 

Appendix  to  Part  1117 — Sec.  102  of  the 
Child  Safety  Reporting  Act 

§  102  Reporting  Requirements. 

(a)  Reports  to  Consumer  Product 
Safety  Commission. — 

(1)  Requirement  to  Report. — Each 
manufacturer,  distributor,  retailer,  and 
importer  of  a  marble,  small  ball,  or  latex 
balloon,  or  a  toy  or  game  that  contains 

a  marble,  small  ball,  latex  balloon,  or 
other  small  part,  shall  report  to  the 
Commission  any  information  obtained 
by  such  manufacturer,  distributor, 
retailer,  or  importer  which  reasonably 
supports  the  conclusion  that — 

(A)  an  incident  occurred  in  which  a 
child  (regardless  of  age)  choked  on  such 
a  marble,  small  ball,  or  latex  balloon  or 

tona  marble,  small  ball,  latex  balloon,  or 
other  small  part  contained  in  such  toy 
or  game;  and 

(B)  as  a  result  of  that  incident  the 
child  died,  suffered  serious  injury, 
ceased  breathing  for  any  length  of  time, 
or  was  treated  by  a  medical 
professional. 

(2)  Treatment  Under  CPSA. — For 
purposes  of  section  19(a)(3)  of  the 
Consumer  Product  Safety  Act  (15  U.S.C. 
2068(a)(3)),  the  requirement  to  report 
information  under  this  subsection  is 
deemed  to  be  a  requirement  under  such 
Act. 

(3)  Effect  on  Liability. — A  report  by  a 
manufacturer,  distributor,  retailer,  or 
importer  under  paragraph  (1)  shall  not 
be  interpreted,  for  any  purpose,  as  an 
admission  of  liability  or  of  the  truth  of 
the  information  contained  in  the  report. 

(b)  Confidentiality  Protections. — The 
confidentiality  protections  of  section 
6(b)  of  the  Consumer  Product  Safety  Act 
(15  U.S.C.  2055(b))  apply  to  any 
information  reported  to  the  Commission 
under  subsection  (a)  of  this  section.  For 
purposes  of  section  6(b)(5)  of  such  Act, 
information  so  reported  shall  be  treated 
as  information  submitted  pursuant  to 
section  15(b)  of  such  Act  respecting  a 
consumer  product. 


Dated:  June  28, 1994. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  94-16083  Filed  6-30-94;  8:45  am) 
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16  CFR  Part  1500 

Multiple  Tube  Mine  and  Shell 
Fireworks  Devices:  Advance  Notice  of 
Proposed  Rulemaking;  Request  for 
Comments  and  Information 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking. 

SUMMARY:  Based  on  currently  available 
information,  the  Commission  has  reason 
to  believe  that  an  unreasonable  risk  of 
injury  may  be  associated  with  multiple 
tube  mine  and  shell  fireworks  devices. 
Requirements  currently  enforced  by  the 
Commission  may  not  adequately 
address  the  risk  of  serious  injury  posed 
by  these  fireworks  devices.  The 
Commission  is  issuing  this  advance 
notice  of  proposed  rulemaking 
(“ANPR”)  under  the  Federal  Hazardous 
Substances  Act  to  initiate  the  process  of 
amending  its  fireworks  regulations  for 
all  multiple  tube  mine  and  shell 
fireworks  devices.  This  action  applies  to 
all  multiple  tube  mine  and  shell  devices 
which  fire  sequentially  into  the  air. 

The  ANPR  addresses  the  issue  of  how 
to  reduce  the  risk  of  injury  associated 
with  multiple  tube  mine  and  shell 
devices.  One  possible  outcome  of  the 
proceeding  would  be  to  amend  existing 
requirements  for  fireworks  devices  to 
ban  all  multiple  tube  mine  and  shell 
devices,  or  to  ban  specific  multiple  tube 
mine  and  shell  devices  found  to  present 
an  unreasonable  risk  of  injury. 
Alternatively,  the  Commission  is  also 
considering  whether  to  amend  the 
fireworks  regulations  to  reduce  the  risk 
of  injury  by  (1)  requiring  additional 
labeling  on  these  particular  devices,  or 
(2)  setting  design  or  performance  criteria 
for  these  devices  (by  banning  devices 
not  in  compliance).  A  final  alternative  is 
for  the  Commission  to  refrain  from 
issuing  a  mandatory  requirement  and 
encourage  the  development  of  a 
voluntary  standard. 

The  Commission  solicits  written 
comments  from  interested  persons 
concerning  the  risk  of  injury  and  the 
regulatory  alternatives  discussed  in  this 
notice,  as  well  as  other  possible 
methods  to  reduce  or  eliminate  these 
risks. 

DATES:  Written  comments  in  response  to 
this  notice  must  be  received  by  the 
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Commission  no  later  than  August  30, 
1994. 

ADDRESSES:  Comments  should  be 
mailed,  preferably  in  five  (5)  copies,  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 

Washington,  D.C.  20207,  or  delivered  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  Room  502, 
4330  East-West  Highway,  Bethesda, 
Maryland  20814;  telephone  (301)  504- 
6800. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Smith,  Project  Officer,  Directorate 
for  Epidemiology,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone  (301)  504-0470. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Multiple  tube  mine  and  shell 
fireworks  devices  are  a  non-reloadable 
type  of  multiple  shot  device  designed  to 
fire  aerial  shells  and/or  comets  and 
produce  visual  or  audible  effects  in  the 
air.  Mines  are  fireworks  devices 
intended  to  produce  a  low  altitude 
aerial  effect.  Shells  are  aerial  devices 
designed  to  be  propelled  into  the  air 
where  a  small  explosive  charge  breaks 
the  shell  and  creates  a  display  of  stars, 
reports,  and  other  effects.  Mines  and 
shells  may  have  different  propellant 
limits  but  are  generally  combined  into  a 
single  unit  and  in  most  cases  it  is 
difficult  to  distinguish  between  a  mine 
and  a  shell. 

The  products  referenced  in  this 
proceeding  generally  contain  both 
mines  and  shells  and  will  be  referred  to 
as  multiple  tube  mine  and  shell  devices. 
These  devices  are  manufactured 
domestically  and  are  also  imported. 

Multiple  tube  mine  and  shell  devices 
are  comprised  of  several  vertical  tubes 
with  a  common  fuse,  either  with  or 
without  a  horizontal  base.  Because  these 
devices  are  designed  to  fire  shots 
sequentially,  there  is  a  danger  that  after 
the  first  shot  or  few  shots  the  device 
may  become  unstable  and  tip  over.  The 
other  shots  then  may  fire  horizontally  or 
at  an  angle  and  may  hit  the  operator  or 
spectators.  The  Commission  is  aware  of 
two  deaths  and  two  burn  injuries  to 
spectators  involving  multiple  tube  mine 
and  shell  devices  in  this  scenario. 
Because  of  the  severe  nature  of  injuries 
involved,  the  Commission  is  taking 
action  to  initiate  this  rulemaking 
proceeding. 

The  Commission  regulates  fireworks 
devices  pursuant  to  the  provisions  of 
the  Federal  Hazardous  Substances  Act 
(“FHSA”),  15  U.S.C.  1261  et  seq.  Under 
current  regulations,  the  Commission  has 
declared  certain  specified  fireworks 
devices  to  be  “banned  hazardous 


substances.”  16  CFR  1500.17(a)(3),  (8), 
and  (9). 

Additional  regulations  prescribe  the 
requirements  that  fireworks  devices  not 
specifically  listed  as  banned  must  meet 
to  avoid  being  classified  as  banned 
hazardous  substances.  16  CFR  Part 
1507.  These  include  a  requirement  that 
fuses  bum  3  to  6  seconds,  resist  side 
ignition,  and  remain  securely  attached 
to  the  device;  a  base-to-height  ratio 
requirement  for  base  stability;  a 
requirement  to  prevent  blowout  of  the 
tube;  and  a  limit  on  audible  “reports”  to 
2  grains  of  powder.  Id.  at  Part  1507. 
Finally,  additional  Commission 
regulations  prescribe  specific  warnings 
required  on  various  legal  fireworks 
devices.  Id.  at  1500.14(b)(7),  and 
designate  the  size  and  location  of  these 
warnings.  Id.  at  1500.121. 

Large  multiple  tube  mine  and  shells, 
also  called  display  racks  or  multiple 
tube  aerial  display  devices,  were  first 
produced  by  domestic  manufacturers 
around  1986.  In  July  1991  the  first  of 
two  known  deaths  to  a  spectator,  a  3 
year  old  boy,  resulted  from  the  tip-over 
of  a  large  multiple  tube  mine  and  shell 
device.  The  Commission  staff 
investigated  the  incident  and 
determined  that  the  device  involved  in 
the  incident  presented  a  substantial 
product  hazard  under  the  Consumer 
Product  Safety  Act  (15  U.S.C.  2064(b)) 
because  it  posed  a  risk  of  serious  injury 
or  death.  Commission  testing  of  this 
multiple  tube  mine  and  shell  device 
indicated  that  it  complied  with 
Commission  regulations  regarding  base 
to  height  ratios  (sometimes  referred  to  as 
static  stability),  but  that  it  tipped  over 
when  functioning,  posing  a  hazard  to 
users.  The  manufacturer  of  the  device 
then  issued  a  recall  of  the  11,900  units 
distributed  to  retail  stores  and  fireworks 
stands  nationwide. 

The  Commission  informed  the 
fireworks  industry,  including  the 
American  Pyrotechnics  Association 
(APA)  and  the  American  Fireworks 
Standards  Laboratory  (AFSL),  of  the 
potential  for  death  and  serious  injury 
that  large  multiple  tube  mine  and  shell 
devices  presented.  In  October  1991, 
several  domestic  manufacturers  of 
multiple  tube  mine  and  shell  devices 
began  developing  a  performance  test 
(sometimes  referred  to  as  a  dynamic 
stability  test)  to  test  the  tip-over-while¬ 
functioning  hazard  of  large  multiple 
tube  mine  and  shells.  This  test  utilized 
a  two  inch  thick  block  of  medium 
density  (2  pounds  per  cubic  foot) 
polyurethane  upholstery  foam  to 
simulate  the  function  of  the  device 
when  used  on  grassy  or  other  uneven 
surfaces.  AFSL  also  began  work  to 
revise  its  voluntary  standard  for  these 


devices  to  address  the  dynamic  stability 
problems  they  presented.  AFSL  issued 
an  interim  revised  voluntary  standard 
for  mines  and  shells  in  January  1993. 

In  addition,  the  Commission  collected 
samples  of  large  multiple  tube  mine  and 
shell  devices  manufactured 
domestically,  and  tested  the  devices  in 
accordance  with  FHSA  requirements. 

The  Commission  also  tested  the  devices 
for  the  tip-over-while- functioning 
hazard  using  the  industry  dynamic 
stability  test.  While  the  devices 
complied  with  FHSA  requirements, 
dynamic  stability  testing  on  a  foam 
surface  revealed  product  tip  overs  while 
functioning.  Therefore,  the  Commission 
staff  preliminarily  determined  that  the 
products  presented  substantial  product 
hazards  under  the  CPSA.  As  a  result,  in 
June  and  July  1992  four  different 
domestic  manufacturers  of  large 
multiple  tube  mine  and  shell  devices 
recalled  six  different  devices  totaling 
approximately  16,600  units. 

In  July  1992  the  Commission  became 
aware  of  a  death  to  a  65  year  old  woman 
from  injuries  received  when  a  large 
multiple  tube  mine  and  shell  device 
with  a  base  tipped  over  while 
functioning.  The  device  fired  an  aerial 
shell  horizontally,  striking  the  victim  in 
the  left  temple  and  eye.  The 
Commission  determined  that  the 
description  of  the  device  was  similar  to 
the  multiple  tube  mine  and  shell  device 
involved  in  a  similar  death  in  July  1991. 

The  Commission  continued  to 
investigate  this  safety  problem.  In  June 
1993,  another  domestic  manufacturer  of 
three  different  large  multiple  tube  mine 
and  shell  devices  initiated  a  recall  of 
approximately  150,000  units  after  the 
Commission  staff  preliminarily 
determined  that  the  devices  presented  a 
substantial  hazard  because  they  tipped 
over  when  tested  on  foam. 

The  Commission  also  learned  that 
large  multiple  tube  mine  and  shell 
devices  without  bases  were  being 
manufactured  and  imported  from  China. 
The  Commission  collected  samples  of 
these  devices  and  tested  them  for 
compliance  with  FHSA  requirements 
and  using  the  dynamic  stability  foam 
test  described  earlier.  The  Commission 
determined  that  while  the  devices 
complied  with  FHSA  requirements,  they 
tipped  over  while  functioning  on  a  foam 
surface,  posing  a  substantial  product 
hazard  which  could  result  in  serious 
injury  or  death.  In  June  1993,  in 
response  to  the  Commission  tests,  three 
different  importers  recalled  six  different 
multiple  tube  mine  and  shell  devices 
without  bases,  totaling  20,450  units.  The 
Commission  also  informed  APA  and 
AFSL  of  the  recalls,  and  they  informed 
their  members.  As  a  result,  several 
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additional  importers  ceased  distribution 
of  thousands  of  incoming  units. 

Under  the  Commission’s  existing 
regulations,  multiple  tube  mine  and 
shell  devices  that  comply  with 
applicable  FHSA  requirements  are  not 
banned  hazardous  substances.  However, 
the  Commission  staff  has  information 
from  which  it  could  be  concluded  that 
these  devices  may  pose  an  unreasonable 
risk  of  injury.  As  noted  above,  devices 
that  complied  with  the  base  stability 
requirement  did  tip  over  while 
functioning.  Thus,  the  existing 
regulations  do  not  adequately  address 
dynamic  stability  or  stability-while¬ 
functioning-hazards  posed  by  these 
devices.  No  other  changes  to  the 
existing  fireworks  regulations  are  within 
the  scope  of  this  ANPR. 

B.  Statutory  Authority 

This  proceeding  is  conducted  under 
provisions  of  the  FHSA,  15  U.S.C.  1261 
et  seq.  Fireworks  are  “hazardous 
substances”  within  the  meaning  of 
section  2(f)(1)(A)  of  the  FHSA — they  are 
flammable  or  combustible  substances,  or 
they  generate  pressure  through 
decomposition,  heat,  or  other  means, 
and  they  “may  cause  substantial 
personal  injury  *  *  *  during  or  as  a 
proximate  result  of  any  customary  or 
reasonably  foreseeable  handling  or 
use.*  *  *”  15  U.S.C.  1261(f)(1)(A). 

Under  section  2(q)(l)(B)  of  the  FHSA. 
the  Commission  may  classify  as  a 
“banned  hazardous  substance”  any 
hazardous  substance  intended  for 
household  use  which,  notwithstanding 
the  precautionary  labeling  required  by 
the  FHSA,  presents  such  a  hazard  that 
keeping  the  substance  out  of  interstate 
commerce  is  the  only  adequate  means  of 
protecting  the  public.  15  U.S.C. 
1261(q)(l)(B).  A  proceeding  to 
promulgate  a  regulation  classifying  a 
substance  as  a  banned  hazardous 
substance  under  section  2(q)(l)  of  the 
FHSA  is  governed  by  the  requirements 
in  sections  3(f)-(i)  of  the  FHSA,  and  by 
the  provisions  of  section  701(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(“FDCA”).  21  U.S.C.  371(e);  See  also 
section  2(q)(2)  of  the  FHSA,  15  U.S.C 
1261(q)(2). 

The  process  to  classify  a  product  as  a 
banned  hazardous  substance  is  initiated 
by  publication  of  an  advance  notice  of 
proposed  rulemaking  (“ANPR")  as 
provided  in  section  3(f)  of  the  FHSA.  15 
U.S.C.  1262(f).  The  Commission  must 
review  and  consider  comments  received 
in  response  to  the  ANPR  including  any 
voluntary  standards  submitted  in 
response  to  its  invitation.  If  the 
Commission  then  decides  to  continue 
the  rulemaking  proceeding,  it  must 
publish  the  text  of  the  proposed  rule 


along  with  a  preliminary  regulatory 
analysis  that  includes  a  preliminary 
description  of  potential  costs  and 
benefits  of  the  proposal  and  reasonable 
alternatives  to  the  proposed  regulation 
15  U.S.C.  1262(g)  &  (h). 

After  reviewing  any  comments  on  the 
proposed  rule,  the  Commission  would 
then  decide  whether  to  issue  a  final 
rule.  If  the  Commission  decided  to 
proceed,  it  would  publish  the  text  of  the 
final  rule  and  a  final  regulatory  analysis 
that  includes  a  description  of  potential 
costs  and  benefits,  a  description  of 
alternatives  considered,  and  a  summary 
of  significant  issues  raised  by  comments 
submitted  in  response  to  the  proposal 
15  U.S.C.  1262(i)(l).  In  addition,  in 
order  to  issue  a  final  regulation,  the 
Commission  must  make  findings 
concerning  voluntary  standards,  the 
relationship  of  the  costs  and  benefits  of 
the  rule  and  the  burden  imposed  by 
regulation.  15  U.S.C.  1262(i)(2). 

If  the  Commission  ultimately  decided 
to  finalize  the  rule,  procedures 
established  under  section  701(e)  of  the 
FDCA  would  govern.  15  U.S.C. 
1261(q)(2).  These  procedures  provide 
that  once  the  Commission  issues  a  final 
rule  (called  a  final  order),  interested 
persons  have  a  period  of  thirty  (30)  days 
in  which  to  file  objections  stating 
reasonable  grounds  therefor,  and  to 
request  a  public  hearing  on  those 
objections.  If  no  objections  are  filed,  the 
order  becomes  effective  on  the  last  day 
for  objections.  The  filing  of  objections 
stays  the  implementation  of  those 
provisions  to  which  objections  are 
directed.  After  the  hearing,  the 
presiding  officer  would  issue  an  order, 
based  upon  substantial  evidence.  21 
U.S.C.  371(e);  16  CFR  Part  1502. 

C.  The  Product 

Multiple  tube  mine  and  shell 
fireworks  are  Department  of 
Transportation  (“DOT”)  1.4G  explosive 
devices  (formerly  Class  C  common 
fireworks  devices)  available  to 
consumers  that  may  be  used  at  or  near 
households.  Commission  regulations 
require  that  multiple  tube  mine  and 
shell  devices  bear  the  following 
conspicuous  label: 

W  ARNING  (OR  CAUTION)  EMITS 

SHOWERS  OR  SPARKS  (OR  SHOOTS 
FLAMING  BALLS,  IF  MORE 
DESCRIPTIVE) 

Use  only  under  (close!  adult  supervision 
For  outdoor  use  only. 

Place  on  a  hard  smooth  surface  (or  place 
upright  on  level  ground,  if  more 
descriptive). 

Do  not  hold  in  hand. 

Light  fuse  and  get  away. 

16  CFR  1500.14(b)(7)(ix) 


As  discussed  below,  there  are 
different  types  of  multiple  tube  mine 
and  shell  devices: 

Large  multiple  tube  mine  and  shell 
devices:  These  devices  contain  multiple 
tubes  of  greater  than  one  inch  in  inside 
diameter  and  fire  large  aerial  shells  or 
comets  producing  visual  and  audible 
effects  more  than  100  feet  in  the  air.  In  - 
domestically  manufactured  devices 
these  large  multiple  tubes  may  be 
individually  labeled  and  configured 
separately  on  a  plastic  or  wooden  base 
or  they  may  be  grouped  together  on  a 
wooden  base  with  a  single  label 
surrounding  them.  The  base  upon 
which  the  discharge  tube  is  mounted 
can  have  a  variety  of  different 
dimensions  and  the  tubes  themselves 
can  vary  in  number  and  size.  The  effects 
also  can  vary.  All  of  these  devices  have 
a  single  ignition  fuse  that  ignites  a 
charge  in  each  tube  and  sets  off  separate 
sequential  aerial  displays.  These  devices 
are  sometimes  referred  to  as  display 
racks. 

Imported  large  multiple  tube  mine 
and  shell  devices  consist  of  several 
tubes  greater  than  one  inch  in  inside 
diameter  that  are  grouped  together  with 
or  without  a  wooden  or  plastic  base. 
These  tubes  are  fused  in  series  to  fire 
large  shells  and/or  comets  which 
produce  visual  and  audible  effects 
sequentially.  Some  of  these  devices 
have  a  single  label  surrounding  the 
grouped  tubes,  and  all  feature  a  single 
fuse  for  ignition.  These  imported 
multiple  tube  mine  and  shells  may  be 
sold  as  is  to  the  consumer  or  rnay  be 
used  by  domestic  manufacturers  as 
inserts  in  other  display  devices. 
Manufacturers  insert  the  entire 
imported  device  inside  a  single 
cardboard  tube  with  a  manufacturer’s 
label,  and  attach  the  insert  in  the  larger 
tube  to  a  wooden  or  plastic  base. 

The  large  multiple  tube  mine  and 
shell  devices,  whether  or  not  they 
contain  a  base,  range  in  retail  price  from 
$30  to  $130  each. 

Small  multiple  tube  mine  and  shell 
devices:  These  devices  contain  multiple 
tubes  of  one  inch  or  less  in  inside 
diameter.  Some  devices  are  referred  to 
as  “cakes”  and  may  contain  as  many  as 
100  small  multiple  tubes  in  a  single 
device.  They  are  generally  imported  and 
rnay  or  may  not  contain  a  horizontal 
base.  The  shells  fired  from  these  small 
devices  may  explode,  releasing  effects  at 
a  height  of  20  feet  or  greater,  and  are 
ignited  by  a  single  fuse.  These  devices 
range  in  retail  price  from  $5  to  $30  each. 

Because  the  shots  from  small  and 
large  multiple  tube  mine  and  shell 
devices  fire  sequentially  and  there  is  no 
dynamic  stability  requirement,  there  is 
a  danger  that  the  force  from  one  of  the 
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earlier  shots  could  upset  the  device  and 
cause  it  to  fall  to  a  horizontal  position. 
One  of  the  subsequent  shots  could 
discharge  while  the  device  is  in  a 
horizontal  position  or  as  it  is  falling.  As 
a  result,  there  is  a  risk  that  one  of  the 
projectiles  could  strike  the  operator  or 
spectators  and  cause  serious  injury.  The 
severity  of  injury  would  depend  on  both 
the  part  of  the  body  the  projectile  strikes 
and  the  kinetic  energy  of  the  projectile. 
Death  could  and  has  resulted  from  a 
projectile  striking  someone’s  head. 

The  propensity  of  a  multiple  tube 
mine  and  shell  device  to  tip-over  varies 
depending  upon  such  factors  as  shell 
weights,  energy  produced  by  the  lift 
charge,  the  geometric  design  of  the 
device,  and  the  surface  on  which  the 
device  is  fired. 

The  Commission  identified 
domestically  manufactured  large 
multiple  tube  mine  and  shell  devices 
secured  to  a  base  that  have  a  high 
likelihood  of  tip-over  and,  therefore, 
pose  a  high  degree  of  risk.  These 
devices,  which  were  recalled,  fire  3  or 
more  shots  sequentially.  They  consist  of 
a  wooden  base  upon  which  3  or  more 
vertical  mortar  tubes  are  mounted.  The 
displays  are  propelled  one  hundred  feet 
or  more  into  the  air.  Different  styles  of 
these  devices  provide  different  aerial 
displays  but  otherwise  are  substantially 
similar. 

The  Commission  has  also  identified 
the  tip-over-while-functioning  hazard  in 
imported  large  multiple  tube  mine  and 
shell  devices  containing  no  base.  Small 
and  large  multiple  tube  mine  and  shell 
devices  are  manufactured  domestically 
or  imported  and  are  distributed  to 
consumers  nationwide.  The  retail 
markup  price  of  these  products  from 
wholesale  is  approximately  200  to  400 
percent  per  unit. 

D.  Risk  of  Injury 

.  As  explained  above,  because  these 
multiple  tube  mine  and  shell  devices 
fire  sequentially  they  pose  a  hazard  of 
tipping  over  while  firing.  And,  if  the 
projectile  were  to  strike  the  operator  or 
a  spectator,  serious  injury  could  result. 
The  Commission  has  noted  two  deaths 
directly  attributable  to  large  multiple 
tube  mine  and  shell  devices.  The  two 
deaths  occurred  during  operation  of 
similar  devices.  In  both  incidents,  the 
device  tipped  over  while  functioning 
and  the  projectile  from  the  device  struck 
the  victims,  both  spectators,  in  the  head. 
The  victims  were  a  3  year-old  boy  and 
a  65  year-old  woman.  Based  on  the 
Commission’s  testing  and  reports  of  two 
deaths  involving  tip-over  of  similar 
devices,  the  Commission  believes  that 
the  large  multiple  tube  mine  and  shell 
devices  present  a  serious  risk  of  injury. 


In  addition,  the  Commission  has 
received  information  about  two  non- 
fatal  bum  injuries  received  when 
multiple  tube  mine  and  shell  devices 
tipped  over  while  functioning  and  the 
shots  traveled  horizontally  and  struck 
the  victims,  both  of  whom  were 
spectators.  In  one  case,  a  three  year  old 
victim  received  a  bum  injury  when  the 
small  mine  and  shell  device  travelled  40 
feet  and  hit  the  victim  in  the  lap.  In  the 
other  case,  a  thirty-one  year  old  victim 
received  second  degree  thermal  bums 
when  fireworks  device  fired  8  to  10 
shots  before  tipping  over  and  the  last 
shot  traveled  horizontally  20  to  30  feet 
and  hit  the  victim  on  the  leg. 

The  Commission  estimates,  that  150 
bum  injuries  from  tip-over  from 
multiple  tube  mine  and  shells  were 
treated  in  hospital  emergency  rooms 
nationwide  in  1992.  This  estimate  is 
based  on  a  nationwide  projection  of  the 
two  documented  bum  injuries  from 
hospitals  in  the  Commission’s  National 
Electronic  Injury  Surveillance  System 
(NEISS).  The  Neiss  system  utilizes  a 
national  probability  sample  of  injuries 
treated  in  hospital  emergency  rooms  to 
project  injuries  nationwide.  The  cases 
identified  do  not  represent  the  total 
number  of  incidents  which  may  have 
occurred. 

The  Commission  has  conducted 
limited  tests  on  selected  samples  of 
large  and  small  multiple  tube  mine  and 
shell  devices.  Both  large  and  small 
multiple  tube  mine  and  shell  devices 
raise  concerns  because  of  the  instability 
they  exhibited  during  testing.  Under 
CPSC’s  testing,  some  of  these  devices 
demonstrated  a  pattern  of  tip-overs. 
Some  large  devices  repeatedly  tipped 
over  while  functioning  when  the 
Commission  laboratory  staff  tested  the 
devices  on  2-inch  polyurethane  foam,  as 
specified  by  an  industry  voluntary 
standard,  as  well  as  on  a  grass  covered 
surface. 

Several  devices  were  tested  by  the 
Commission’s  laboratory  staff  using  a 
dynamic  stability  test  set  forth  in  the 
American  Fireworks  Standard 
Laboratory’s  Interim  Voluntary  Standard 
for  Mines  and  Shells  (AFSL  20,21). 
Under  the  AFSL  standard,  all  multiple 
tube  devices  with  inside  tube  diameter 
of  greater  than  one  inch,  (e.g.,  the 
display  rack  devices),  must  remain 
stable  when  shot  on  a  2-inch  thick 
medium  density  polyurethane  foam 
pad.  The  purpose  of  the  foam  is  to 
simulate  grass  or  other  uneven  surfaces. 

The  Commission’s  laboratory  staff 
also  reviewed  testing  data  on  the 
occurrence  of  tip-over  among  small  size 
multiple  tube  mine  and  shell  devices. 
The  staff  observed  that  some  devices 
tipped  over  while  functioning.  In  1992, 


1.5  percent  of  all  small  mine  and  shell 
samples  that  they  tested  exhibited  tip- 
over-while-functioning  on  gravel.  In 
1993,  the  percentage  of  tip-over  was  3.5 
percent. 

E.  Regulatory  Alternatives  Considered 

The  Commission  is  considering 
several  alternatives  to  reduce  the 
injuries  and  deaths  caused  by  multiple 
tube  mine  and  shell  devices. 

Alternatives  currently  under 
consideration  include:  (1)  ban  all 
multiple  tube  mine  and  shell  devices; 

(2)  ban  multiple  tube  mine  and  shell 
devices  with  a  inside  tube  diameter  of 
greater  than  one  inch;  (3)  require 
additional  labeling  on  all  multiple  tube 
mine  and  shell  devices;  (4)  establish 
performance  or  design  criteria  to  modify 
the  multiple  tube  mine  and  shell 
devices  (devices  that  do  not  meet  the 
criteria  would  be  banned);  (5)  pursue 
individual  product  recalls;  and  (6)  take 
no  mandatory  action,  but  encourage  the 
development  of  a  voluntary  standard. 
Some  combination  of  these  alternatives 
is  also  possible. 

The  Commission  may  also  consider 
not  issuing  any  new  mandatory 
requirement  applicable  to  these  devices. 
Under  this  alternative,  the  only  stability 
requirements  for  these  devices  would  be 
the  Commission’s  mandatory  base  to 
height  requirement  and  the  AFSL 
voluntary  standard.  As  explained  in 
greater  detail  in  section  F  below, 
however,  the  Commission  believes  that 
the  level  of  conformance  with  this 
aspect  of  the  voluntary  standard  is  not 
sufficiently  high  to  adequately  reduce 
the  risk  of  injury  associated  with  these 
devices. 

F.  Existing  Standards 

Regulations  promulgated  under  the 
FHSA  concerning  fireworks  devices 
apply  to  the  multiple  tube  mine  and 
shell  devices  at  issue  here.  A  brief 
overview  of  these  fireworks  regulations 
is  provided  in  section  A  of  this  notice. 

One  of  the  requirements  under  these 
regulations  is  a  base-to-height  ratio, 
which  applies  to  devices  operated  in  a 
standing  upright  position.  It  requires 
that  the  minimum  horizontal  dimension 
or  the  diameter  of  the  base  of  such  a 
device  must  be  at  least  one-third  of  the 
height  of  the  device.  16  CFR  §  1507.4. 
This  is  a  non-dynamic  stability  test. 

That  is,  the  purpose  of  the  required  ratio 
is  to  assure  that  the  device  does  not  tip 
over.  However,  it  is  a  static  test  and 
does  not  measure  the  stability  of  a 
device  while  it  is  being  fired.  In  1976, 
when  this  requirement  was  issued,  no 
device  like  the  large  multiple  tube  mine 
and  shell  devices  discussed  in  this 
notice  was  available  to  the  consumer. 
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CPSC  testing  demonstrates  that  many 
multiple  tube  mine  and  shell  devices 
that  comply  with  the  Commission’s 
base-to-height  ratio  requirement  are 
likely  to  tip  over  when  used  as 
intended. 

AFSL  is  an  industry-sponsored 
organization  established  to  develop 
voluntary  standards  for  fireworks  and  to 
test  fireworks  devices.  AFSL  has 
developed  an  interim  voluntary 
standard  for  small  and  large  multiple 
tube  mines  and  shells.  One  part  of  that 
standard  is  a  dynamic  stability  test  that 
assesses  the  stability  of  multiple  tube 
devices  while  they  are  functioning. 
Under  the  voluntary  standard,  a  device 
with  inside  tube  diameter  of  greater 
than  one  inch  must  remain  stable  while 
functioning  on  2-inch  thick  medium 
density  polyurethane  foam  pad.  The 
voluntary  standard  also  provides  that  a 
device  with  inside  tube  diameter  of  one 
inch  or  less  must  remain  stable  while 
functioning  on  a  1-inch  thick  medium 
density  polyurethane  foam  pad. 
According  to  the  AFSL  standard,  any 
instance  of  tip-over  (unless  it  is  the  last 
shot)  during  a  test  is  a  basis  to  reject  all 
items  of  that  specific  design. 

The  AFSL  standard  also  prescribes  a 
label,  which  incorporates  the 
Commission’s  required  labeling.  This 
suggested  label  states: 

WARNING  SHOOTS  FLAMING  BALLS  AND 
REPORTS 

USE  ONLY  UNDER  CLOSE  ADULT 
SUPERVISION. 

FOR  OUTDOOR  USE  ONLY. 

DO  NOT  HOLD  IN  HAND. 

NEVER  HAVE  ANY  PART  OF  YOUR  BODY 
OVER  THE  DEVICE  WHEN  LIGHTING 
THE  FUSE. 

LIGHT  FUSE  AND  GET  AWAY 
NEVER  RELIGHT  A  FUSE  WHICH  FAILS  TO 
IGNITE  THE  DEVICE.  THIS  ITEM 
SHOULD  BE  PLACED  UPRIGHT  AND 
USED  ONLY  ON  CONCRETE. 

ASPHALT.  OR  OTHER  HARD,  LEVEL 
SURFACE. 

THIS  ITEM  MAY  TIP  OVER  IF  USED  ON 
GRASS  OR  OTHER  UNEVEN  SURFACE 
AND  SERIOUS  INJURY  COULD 
RESULT. 

The  AFSL  standard  also  sets  limits  on 
the  amount  of  allowable  propellant  and 
pyrotechnic  composition. 

The  Commission  preliminarily 
concludes  that  this  voluntary  standard 
may  not  adequately  reduce  the  risk  of 
injury  because  of  a  lack  of  industry 
conformance  and  lack  of  correlation 
with  typical  surfaces  on  which  the 
devices  might  be  fired.  As  explained 
above,  the  Commission’s  testing  of 
multiple  tube  mine  and  shell  devices  on 
foam  surfaces,  utilizing  the  AFSL 
standard,  indicated  failures.  Although 
CPSC  has  tried  to  encourage 
conformance  with  the  voluntary 


standard,  the  Commission  cannot 
enforce  the  standard  if  an  importer  or 
manufacturer  does  not  abide  by  it. 

G.  Solicitation  of  Information  and 
Comments 

This  ANPR  is  the  first  step  of  a 
proceeding  to  regulate  multiple  tube 
mine  and  shell  fireworks  devices.  All 
interested  persons  are  invited  to  submit 
to  the  Commission  their  comments  or 
on  any  issues  or  information  relevant  to 
the  regulatory  alternatives  discussed 
above.  Specifically,  in  accordance  with 
section  3(f)  of  the  FHSA,  the 
Commission  solicits: 

(1)  Written  comments  with  respect  to 
the  risk  of  injury  identified  by  the 
Commission,  the  regulatory  alternatives 
being  considered,  and  other  possible 
alternatives  for  addressing  the  risk. 

(2)  Any  existing  standard  or  portion  of 
a  standard  which  could  he  issued  as  a 
proposed  regulation. 

(3)  A  statement  of  intention  to  modify 
or  develop  a  voluntary  standard  to 
address  the  risk  of  injury  discussed  in 
this  notice,  along  with  a  description  of 
a  plan  to  do  so. 

These  comments  may  address  issues 
including,  but  not  limited  to,  the 
feasibility  of  testing  to  determine  a 
correlation  between  the  surfaces  used 
and  the  functioning  of  these  devices: 
economic  information  concerning  the 
marketing  of  large  and  small  multiple 
tube  mine  and  shell  devices  and  the  cost 
of  a  performance  test;  and  the  level  of 
conformance  to  the  AFSL  voluntary' 
standard,  including  the  percentage  of 
the  multiple  tube  mine  and  shell 
industry  that  conforms  to  the  AFSL 
interim  voluntary  standard.  The 
Commission  is  also  concerned  with  the 
amount  of  force  associated  with  the 
projectiles  fired  from  these  devices. 
Therefore,  in  considering  the 
development  of  a  standard,  the 
Commission  requests  information 
relative  to  the  establishment  of 
maximum  kinetic  energy  or  force 
limitations  for  the  projectiles  of 
multiple  tube  mine  and  shell  fireworks 
devices  which  would  prevent  them  from 
causing  critical  injury  or  death  in  the 
event  of  an  accident.  All  comments  and 
submissions  should  be  addressed  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 

Washington,  D.C.  20207-0001,  or 
delivered  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Room  502,  4330  East-West  Highway, 
Bethesda,  Maryland  20814,  and  received 
no  later  than  August  30, 1994. 


Dated:  June  27, 1994. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  94-15987  Filed  6-30-94;  8:45  am) 

BILLING  CODE  6355-01-P 


16  CFR  Part  1500 

Proposed  Rule  To  Ban  Small  Balls 
Intended  for  Children  Younger  Than 
Three  Years  of  Age  and  To  Require 
Labeling  of  Certain  Toys  and  Games 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Child  Safety  Protection 
Act  of  1994  (CSPA)  amended  the 
Federal  Hazardous  Substances  Act 
(FHSA)  by  adding  a  new  section  24. 
which  imposes  labeling  requirements  on 
balls,  balloons,  marbles,  and  certain  toys 
and  games  intended  for  use  by  children 
three  years  of  age  and  older.  The 
amendment  also  bans  certain  balls 
intended  for  use  by  children  younger 
than  three  years  of  age  and  requires  that 
choking  incidents  involving  small  balls, 
balloons,  marbles,  and  toys  or  games 
containing  such  articles  or  other  small 
parts  must  be  reported  to  the  Consumer 
Product  Safety  Commission  (the 
Commission).  The  ban  of  small  balls 
and  the  labeling  provisions  are  enforced 
under  the  authority  of  the  FHSA;  the 
reporting  requirements  are  enforced 
under  the  authority  of  the  Consumer 
Product  Safety  Act. 

Although  the  requirements  imposed 
by  the  amendments  are  generally  self¬ 
executing,  the  Commission  is  proposing 
these  regulations  to  incorporate  the 
requirements  of  the  CSPA  into  the  Code 
of  Federal  Regulations  (CFR)  and  to 
interpret  or  clarify  certain  provisions  of 
that  legislation. 

DATES:  Written  comments  in  response  to 
this  proposed  rule  must  be  received  by 
the  Commission  no  later  than 
September  14, 1994. 

ADDRESSES:  Comments,  preferable  in 
five  (5)  copies,  should  be  mailed  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207-0001,  telephone 
(301)  504-0800,  or  delivered  to  Room 
502,  East-West  Towers  Building,  4330 
East  West  Highway,  Bethesda,  MD 
20814. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Gidding,  Attorney.  Office  of 
Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207-0001;  telephone 
(301)  504-0626,  ext.  1344. 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  1979,  the  Commission  issued 
regulations  to  ban  toys  and  other  articles 
which  are  intended  for  children  younger 
than  three  years  of  age  and  which 
present  an  aspiration,  ingestion,  or 
choking  hazard  because  of  small  parts. 
The  small  parts  regulations  are  codified 
at  16  CFR  1500.18(a)(9)  and  Part  1501. 
Toys  and  children’s  articles  subject  to 
the  regulations  must  be  placed  in  a 
truncated  cylinder  with  a  diameter  of 
1.25  inches  (31.7  mm.)  and  a  depth 
ranging  from  1  to  2.25  inches  (25.4  mm 
to  57.1  mm).  If  the  product  or  any 
independent  or  detachable  component 
of  the  product  fits  entirely  within  the 
cylinder,  it  is  banned.  Additionally,  a 
toy  or  children’s  article  is  banned  if  any 
component  or  piece  of  such,a  product 
becomes  detached  during  “use  and 
abuse”  testing.  The  "use  and  abuse” 
tests  are  codified  at  16  CFR  1500.51  and 
1500.52. 

The  small  parts  regulations  apply 
only  to  toys  and  articles  intended  for 
use  by  children  younger  than  three 
years  of  age.  Some  products,  including 
balloons,  are  excluded  from  the  scope  of 
these  regulations  because  they  cannot  be 
manufactured  to  function  as  intended 
and  still  comply  with  the  requirements 
of  the  regulations. 

Previously,  the  Commission  received 
information  indicating  that  an  average 
of  seven  children  a  year  choke  to  death 
on  balloons  or  parts  of  balloons.  The 
agency  also  received  reports  of  children 
younger  than  three  choking  on  small 
toys  or  games,  or  the  parts  of  such 
products,  which  were  intended  for 
children  three  years  of  age  and  older. 

For  example,  small  balls  and  marbles 
are  generally  considered  to  be  intended 
for  such  older  children,  but  have  been 
associated  with  choking  fatalities 
involving  children  under  three. 

In  some  cases,  choking  incidents 
involving  children  younger  than  three 
.  years  of  age  occurred  after  an  adult 
purchased  a  product  labeled  to  indicate 
that  the  article  was  suitable  for  children 
three  years  and  older,  but  gave  the 
article  to  a  child  younger  than  three.  In 
such  cases,  it  is  possible  that  the 
purchaser  believed  that  the  labeling 
statement  was  not  a  safety  message,  but 
instead  referred  to  the  age  at  which  the 
child  could  use  or  enjoy  the  product. 

In  1990,  the  Commission  published 
four  advance  notices  of  proposed 
rulemaking  to  require  precautionary 
labeling  warning  of  the  choking  hazards 
associated,  respectively,  with  balloons, 
small  balls,  marbles,  and  toys  with 
small  parts  intended  for  children  three 
years  of  age  and  older.  In  1992,  after 


consideration  of  the  records  prepared  by 
the  Commission  staff,  the  Commission 
voted  to  withdraw  all  four  notices. 

B.  The  New  Legislation 

To  provide  additional  protection  for 
young  children  from  the  hazards  of 
choking,  ingestion,  or  aspiration 
associated  with  small  objects,  Congress 
amended  the  Federal  Hazardous 
Substances  Act  (FHSA),  15  U.S.C.  1261 
et  seq.,  by  enacting  the  Child  Safety 
Protection  Act  of  1994  (CSPA),  Public 
Law  103-267.  The  CSPA  establishes  a 
new  section  24  to  the  FHSA  (15  U.S.C. 
1278)  that  requires  precautionary 
labeling  for  certain  latex  balloons, 
marbles,  small  balls,  and  certain  toys 
and  games  that  contain  such  items  or 
other  small  parts.  The  labeling  is 
designed  to  warn  purchasers  that  such 
products  can  choke  children  younger 
than  three  years  of  age  or,  in  the  case  of 
balloons,  younger  than  eight  years  of 
age.  Products  subject  to  section  24  that 
do  not  bear  the  required  cautionary 
labeling  are  misbranded  hazardous 
substances  under  section  2(p)  of  the 
FHSA  (15  U.S.C.  1261(p)).  The  new 
statute  also  bans  any  ball  with  a 
diameter  of  1.75  inches  or  less  intended 
for  children  younger  than  three  years  of 
age. 

The  CSPA  directs  the  Commission  to 
promulgate  regulations  in  accordance 
with  5  U.S.C.  553  to  implement  the  ban 
of  small  balls  and  the  labeling 
requirements.  In  addition,  with  respect 
to  toys  or  games  intended  for  children 
between  the  ages  of  three  and  six  years, 
the  section  24(a)  of  the  FHSA  authorizes 
the  Commission  to  set  an  upper  age  no 
lower  than  five  years,  and  to  define  the 
term  “small  part.” 

C.  Proposed  Regulation 

To  implement  section  24  of  the  FHSA 
and  the  other  requirements  of  the  new 
CSPA,  the  Commission  proposes  this 
regulation  for  public  comment.  The 
purpose  of  the  proposed  regulation  is  to 
incorporate  the  ban  of  certain  small 
balls  and  the  labeling  requirements 
imposed  by  the  CSPA  into  the  Code  of 
Federal  Regulations  (CFR). 

Additionally,  the  Commission  has 
determined  that  some  previsions  of  the 
CSPA  require  interpretation  or 
clarification.  Accordingly,  the  proposed 
regulation  defines  terms  such  as  “ball,” 
“small  ball,”  “small  part,”  and 
"descriptive  material”:  establishes 
criteria  for  determining  the  age  of 
children  for  which  a  toy  or  game  is 
intended;  and  clarifies  the  applicability 
of  the  type  size,  placement  and 
conspicuousness  requirements  of  the 
regulation  codified  at  16  CFR  1500.121 
to,  inter  alia,  the  packaging  of  and 


descriptive  literature  that  accompanies 
products  subject  to  the  new  labeling 
requirements.  The  following  is  a  brief 
discussion  of  the  principal  provisions  of 
the  proposed  regulation. 

1.  Balls  and  Small  Balls 

The  CSPA  bans  any  ball  wiih  a 
diameter  of  1.75  inches  or  less  that  is 
intended  for  use  by  children  younger 
than  three  years  of  age.  The  CSPA  also 
adds  a  new  section  24  of  the  FHSA, 
which  requires  that  such  balls  must  be 
labeled  if  they  are  intended  for  older 
children.  The  CSPA  does  not,  however, 
define  the  term  “ball”.  The  Commission 
believes  the  choking  hazard  that 
Congress  intended  to  address  is 
associated  with  balls  typically  used  in 
children’s  games  or  play,  such  as  board 
games,  “jacks,”  paddle  ball,  or  catch, 
rather  than  with  rounded  or  spherical 
objects  (such  as  the  heads  of  figurines) 
produced  during  the  molding  of  toys. 

How  ever,  the  Commission  believes  that 
Congress  did  not  intend  to  apply  the 
term  “ball”  exclusively  to  spherical 
objects.  Thus,  the  term  “ball”  includes 
spherical  objects  (such  as  balls  for  jacks 
and  miniature  soccer  balls);  ellipsoidal 
objects  (such  as  miniature  footballs); 
multi-sided  objects  (sometimes  referred 
to  as  “crazy  balls”)  that  are  formed  by 
connecting  planar  surfaces  and  are 
designated  or  intended  for  use  as  balls; 
and  novelty  items  (such  as  balls  with 
facial  characteristics  molded  on  them) 
that  are  designated  or  intended  for  use 
as  balls. 

The  Commission  proposes  to  define 
the  term  “ball”  to  include  any  spherical, 
ovoid,  or  ellipsoidal  object  that  is 
intended  to  be  thrown,  hit,  kicked, 
rolled,  or  bounced.  The  definition 
includes  balls  attached  to  such  a  toy  or 
article  by  a  string,  elastic  cord,  or 
similar  material.  The  term  also  includes 
any  multi-sided  object  formed  by 
connecting  planes  into  a  generally 
spherical,  ovoid,  or  ellipsoidal  shape 
that  is  designated  or  intended  for  use  as 
a  ball  and  any  novelty  item  designated 
or  intended  for  use  as  a  ball. 

Dice  and  similar  items  would  not  be 
included  in  the  proposed  definition  of 
“ball”  because  they  are  not  generally 
viewed  as  being  balls  in  the  traditional 
sense  of  the  term.  The  proposed  rule 
excludes  from  the  definition  of  the  term 
“ball”  any  ball  that  is  permanently 
enclosed  in  a  pinball  machines,  maze, 
or  similar  outer  container. 

A  “small  ball”  is  a  ball  with  a 
diameter  of  1.75  inches  or  less.  The 
regulation  includes  a  procedure  for 
determining  the  diameter  of  a  ball. 
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2.  Small  Part 

A  test  procedure  for  determining 
whether  an  article  is  a  small  part  is 
included  in  the  regulation  banning  toys 
and  other  articles  intended  for  use  by 
children  younger  than  three  years  of  age 
which  present  choking,  aspiration,  or 
ingestion  hazards  because  of  small 
parts.  (16  CFR  1501.4)  That  procedure 
specifies  that  the  article  shall  be  placed, 
without  compressing  it,  into  a  cylinder 
of  specified  dimensions.  If  the  article 
fits  entirely  within  the  cylinder  in  any 
orientation,  it  is  classified  as  a  small 
part.  The  regulation  also  specifies  that 
an  article  which  does  not  fit  entirely 
within  the  cylinder  shall  be  subjected  to 
the  appropriate  “use  and  abuse”  tests 
(codified  at  16  CFR  1500.51  and 
1500.52)  to  determine  whether 
components  or  pieces  become  detached. 
Any  such  component  or  piece  is  also 
evaluated  using  the  “small  parts” 
cylinder. 

The  tests  for  small  parts  described 
above  are  designed  to  reduce  risks  of 
injury  to  children  uhder  three  years  of 
age,  and  are  based  on  anthrompometric 
data  and  human  experience.  Section  24 
of  the  FHSA  is  also  designed  to  address 
the  risk  of  injury  to  children  younger 
than  three  years  of  age.  The  Commission 
therefore  believes  that  the  test 
procedures  used  to  evaluate  toys  or 
other  articles  intended  for  such  children 
are  also  appropriate  for  evaluating  toys 
and  games,  and  components  of  such 
games  or  toys  (such  as  game  pieces  or 
accessories  intended  to  be  detached  or 
removed  from  a  toy  or  game),  which  are 
intended  for  use  by  children  between 
three  and  six  years  of  age.  Accordingly, 
the  Commission  has  defined  the  term 
“small  part”  by  incorporating  by 
reference  in  this  proposed  rule  the  test 
procedures  of  16  CFR  1501.4(a)  and 
1501.4(b)(1)  used  to  evaluate  toys  or 
other  articles  intended  for  use  by 
children  younger  than  three  years  of 
age. 

In  adopting  this  approach,  the 
Commission  has  not  included  a  general 
requirement  that  all  such  toys,  games,  or 
components  be  subjected  to  “use  and 
abuse”  tests  if  these  articles  otherwise 
do  not  meet  the  definition  of  a  small 
part.  The  legislation,  as  drafted,  applies 
only  to  toys  or  games  that  “include”  a 
small  part,  indicating  that  Congress  was 
primarily  concerned  with  small 
components  of  such  games  or  toys 
rather  than  pieces  that  may  break  off  or 
become  detached  from  such  articles 
during  foreseeable  use  or  abuse. 
Although  the  term  “include”  could  be 
interpreted  to  encompass  pieces 
resulting  from  use  and  abuse  as  well, 
the  legislative  history  of  the  CSPA  is 


silent  on  this  issue.  At  this  time,  the 
Commission  lacks  sufficient  information 
to  establish  the  need  to  apply  “use  and 
abuse”  tests  to  all  toys  and  games 
intended  for  use  by  children  between 
three  and  six  years  of  age  and  on  the 
costs  associated  with  imposing  such 
testing  requirements.  In  the  abseace  of 
such  information  and  in  the  interest  of 
providing  immediate  guidance  to 
manufacturers  affected  by  the  new 
legislation,  the  Commission,  at  this 
time,  has  decided  not  to  propose  “use 
and  abuse”  testing  requirements  for  toys 
or  games  intended  for  children  between 
the  ages  of  three  and  six  years. 

3.  Toys  and  Games  Intended  for  Use  by 
Children  Who  Are  at  Least  Three  Years 
Old  But  Not  Older  Than  Six  Years 

Section  24  of  the  FHSA  establishes 
labeling  requirements  for  any  toy  or 
game  that  includes  a  small  part  and  is 
“intended  for  use  by  children  who  are 
at  least  3  years  old  but  not  older  than 
6  years.”  However,  section  24  does  not 
specify  how  the  age  of  the  intended  user 
of  a  game  or  toy  is  to  be  determined. 

The  provisions  of  16  CFR  1501.2  set 
forth  the  criteria  the  Commission  uses  to 
determine  whether  a  toy  or  article  is 
intended  for  use  by  children  younger 
than  three  years  of  age.  These  criteria 
include:  the  manufacturer’s  stated  intent 
(such  as  the  age  stated  on  a  label)  if  it 
is  a  reasonable  one;  the  advertising, 
promotion,  and  marketing  of  the  article; 
and  whether  the  article  is  commonly 
recognized  as  being  intended  for 
children  in  this  specified  age  group. 
Additionally,  the  provisions  of  16  CFR 
1501.5  afford  a  firm  whose  products 
may  be  the  subject  of  an  enforcement 
action  the  opportunity  to  present 
arguments  and  evidence  that  the 
products  are  not  violative  before  the 
Commission  initiates  such  an  action. 

-The  Commission  believes  that  similar 
criteria  and  enforcement  procedures  are 
appropriate  to  evaluate  whether 
products  are  intended  for  children 
between  the  ages  of  three  and  six  years. 
Accordingly,  the  Commission  has 
included  provisions  in  the  proposed 
regulation  similar  to  those  codified  at  16 
CFR  1501.2  and  1501.5. 

4.  Upper  Age  Limit 

Section  24  of  the  FHSA  permits  the 
Commission  to  establish  an  alternative 
age  to  the  upper  limit  of  six  years 
specified  in  the  law  for  toys  or  games 
required  to  be  labeled  because  they 
contain  small  parts  and  are  intended  for 
use  by  children  at  least  three  years  of 
age.  The  alternative  limit  may  not  be 
less  than  five  years  of  age.  For  the 
following  reasons,  the  Commission  does 


not  propose  to  adopt  a  limit  different 
from  six  years  at  this  time. 

From  1990  through  1993,  the 
Commission  staff  conducted  research  on 
the  issue  of  requiring  precautionary 
labeling  on  packages  of  toys  and  games 
intended  for  children  older  and  three 
years  of  age.  As  part  of  this  activity,  the 
Commission  staff  reviewed  literature  on 
child  development,  the  play  interests  of 
different  age  groups  of  children,  and 
early  childhood  education  and  practice. 
The  Commission  also  contracted  with 
outside  experts  to  assist  in  evaluating 
the  appropriate  upper  age  limit  for  such 
labeling. 

The  staff  research  confirms  that  three 
and  four  year  old  children  have  similar 
motor  skills,  cognitive  and  emotional 
development,  and  play  interests. 
However,  the  skills,  levels  of 
development,  and  play  interests  of  such 
children  differ  significantly  from  those 
of  children  five  years  and  older. 
Accordingly,  the  staff  originally 
recommended  to  the  Commission  that 
labeling  should  be  required  on  toys  and 
games  intended  for  three  and  four  year 
old  children  (those  from  36  months  of 
age  up  to,  but  not  including,  60  months 
of  age).  The  staff  believed  that  this  age 
range  would  provide  a  reasonable 
degree  of  protection  to  children  younger 
than  three  years  of  age  and  would  reflect 
a  break  between  the  preschool  and 
school  years  that  could  be  easily 
understood  by  parents.  (Options  on 
Choking  Hazards  Briefing  Package, 
December  30, 1991,  TAB  C, 
Memorandum  from  Shelley  Waters 
Deppa,  EPHF,  to  Marilyn  Wind,  Ph.D., 
entitled  “Transmittal  of  Report  on 
Choking  Hazard  Labels  for  Toys,” 

August  31, 1991.) 

However,  section  24  of  the  FHSA 
prohibits  the  Commission  from 
establishing  an  alternative  age  that  is 
less  than  five  years.  Although  the  data 
relied  on  by  the  staff  in  its  original 
recommendation  supports  labeling  for 
toys  and  games  intended  for  three  and 
four  years  olds,  it  does  not  in  itself 
provide  a  basis  for  specifying  an  upper 
age  limit  for  product  labeling  that  is  less 
than  the  six  years  specified  in  the 
legislation.  Thus,  at  this  time,  the 
Commission  declines  to  propose  an 
upper  age  limit  different  from  the  one 
specified  in  section  24  of  the  FHSA. 

The  Commission  recognizes  that 
products  intended  for  children  of  a 
specified  age  are  generally  recognized  as 
being  suitable  for  all  children  in  that  age 
group.  For  example,  a  toy  labeled  for 
use  by  children  six  years  old  is  typically 
viewed  as  being  appropriate  for  children 
who  have  just  turned  six,  as  well  as  for 
those  approaching  their  seventh 
birthday.  Accordingly,  the  Commission 
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proposes  that  the  labeling  provisions  for 
toys  and  games  that  contain  small  parts 
shall  apply  to  those  toys  or  games 
intended  for  children  three  years  of  age 
and  older,  but  younger  than  seven  years 
of  age.  This  approach  is  also  consistent 
with  the  Commission’s  Guidelines  for 
Relating  Children’s  Ages  to  Toy 
Characteristics,  which  the  Commission 
staff  uses  to  evaluate  toys  and  other 
articles  intended  for  use  by  children. 

5.  “Manufacture  for  Sale”  *  *  * 
“Distribution  in  Commerce” 

The  various  products  enumerated  in 
the  CSPA  are  subject  to  the  labeling 
requirements  of  section  24  of  the  FHSA 
if  they  are  “manufactured  for  sale, 
offered  for  sale,  or  distributed  in 
commerce  in  the  United  States.’’  Items 
which  fail  to  comply  with  the 
requirements  are  misbranded  hazardous 
substances  under  section  2(p)  of  the 
FHSA  (15  U.S.C.  1261(p)). 

Section  4  of  the  FHSA  (15  U.S.C. 

1263)  identifies  several  transactions 
involving  the  manufacture,  sale,  and 
distribution  of  misbranded  hazardous 
substances  as  “prohibited  acts”.  The 
term  “distributed  in  commerce”  in 
section  24  of  the  FHSA  is  arguably 
broader  than  the  transactions  described 
as  prohibited  acts  in  section  4  of  the 
FHSA.  However,  the  initiation  of  an 
enforcement  action  for  violation  of 
section  24  of  the  FHSA  will  still  hinge 
on  whether  the  Commission  has 
evidence  to  support  the  conclusion  that 
a  manufacturer  has  violated  section  4 
(a),  (b),  (c),  or  (g)  of  the  FHSA.  In  other 
words,  it  is  theoretically  possible  for  a 
product  in  violation  of  the  labeling 
requirements  to  be  “distributed  in 
commerce”  as  specified  in  section  24  of 
the  FHSA  without  being  involved  in  any 
transaction  prohibited  by  the  literal  text 
of  section  4.  To  avoid  confusion  and  in 
recognition  of  the  substantial  overlap 
between  the  acts  prohibited  by  section 
4  of  the  FHSA  and  the  “manufacture, 
sale,  and  distribution”  language  of 
section  24,  the  Commission  has  not 
included  reference  to  the  latter  in  text 
of  the  proposed  rule. 

6.  Descriptive  Material 
Section  24  of  the  FHSA  requires  that 
descriptive  material  that  accompanies 
any  product  subject  to  its  labeling 
provisions  must  also  bear  the  required 
labeling.  This  proposed  regulation 
defines  the  term  “descriptive  material” 
as  follows.  The  term  encompasses  any 
instruction  for  use  (whether  written  or 
otherwise)  of  a  product  subject  to  these 
labeling  requirements,  any  depiction  of 
the  product,  and  any  promotional 
material,  advertisement,  or  other  written 
literature  that  describes  any  function, 


use,  warnings,  user  population,  design 
or  material  specification,  or  other 
characteristic  of  the  product,  including 
its  suitability  for  use  with  or  relation  to 
other  games,  products,  or  toys. 

Descriptive  material  “accompanies”  a 
product  subject  to  the  labeling 
requirements  when  it  is  packaged  with 
the  product,  or  when  it  is  intended  to 
bejiistributed  with  the  product  at  the 
time  of  sale  or  delivery  to  the  purchaser. 

7.  Prominence  and  Conspicuousness  of 
Labeling 

Section  24  of  the  FHSA  requires 
generally  that  any  cautionary  statement 
mandated  by  the  Child  Safety  Protection 
Act  of  1994  appear  on  the  principal 
display  panel  of  the  package  of  a 
regulated  product.  Section  24  requires 
further  that  such  statements  be 
displayed  in  the  English  language  in 
conspicuous  and  legible  type  in  contrast 
by  typography,  layout,  or  color  with 
other  printed  material  on  the  package  of 
a  product,  on  descriptive  material  that 
accompanies  the  product,  and,  if  such  a 
product  is  sold  unpackaged,  on  any  bin, 
container,  or  vending  machine  from 
which  the  product  is  sold  or  dispensed. 
The  required  labeling  statements  “shall 
be  displayed  *  *  *  in  a  manner 
consistent  with  part  1500  of  title  16, 

Code  of  Federal  Regulations.”  Section 
24  also  makes  some  exceptions  to  these 
general  requirements  for  specific 
products. 

The  Commission  previously  codified 
at  16  CFR  1500.121  an  interpretative 
rule  containing  general  labeling 
policies.  The  commission  views  these 
policies  as  satisfying  the  general 
requirements  of  section  2(p)(2)  of  the 
FHSA  relating  to  the  prominence  and 
conspicuousness  of  precautionary 
labeling  statements  for  hazardous 
substances.  Because  the  language  of 
section  24  of  the  FHSA  is  substantially 
the  same  as  that  of  section  2(p)(2),  the 
Commission  believes  it  appropriate  to 
incorporate  by  reference  the 
interpretations  and  policies  contained 
in  16  CFR  1500.121  in  the  rule  proposed 
below,  with  some  modifications. 

Under  16  CFR  1500.121(b)(2)(ii),  all 
items  required  to  appear  on  the 
principal  display  panel  of  a  package 
must  be  blocked  together  in  a  square  or 
rectangular  area  with  op  without  a 
border.  The  color  of  that  area  is  not 
specified  in  the  regulation.  The 
packages  of  products  subject  to  the 
CSPA,  however,  generally  contain  many 
visual  messages  in  the  form  of  printed 
product  descriptions  and  depictions  and 
in  see-through  features  that  permit  the 
actual  products  to  be  displayed.  As  a 
result,  even  if  a  labeling  statement 
required  by  the  CSPA  technically 


complies  with  the  existing  requirements 
of  16  CFR  1500.121(b)(2)(ii),  the 
messages  provided  by  that  statement 
often  may  be  obscured  by  the  other 
visual  messages  on  the  display  panel. 

To  assure  that  the  precautionary 
labeling  prescribed  by  the  CSPA 
effectively  alerts  the  public  to  potential 
hazards,  the  Commission  proposes  that 
the  color  of  the  square  or  rectangular 
area  in  which  the  precautionary  labeling 
appears  be  in  sharp  contrast  to  the 
background  color  of  the  area  of  the 
package  on  which  it  appears,  to  the 
color  of  any  printed  matter  in  proximity 
to  the  required  labeling  statement,  and, 
if  the  package  is  a  see-through  package, 
to  the  color  of  the  article  contained  in 
the  package.  The  color  of  the  required 
cautionary  labeling  statements  shall  be 
in  sharp  contrast  to  background  color  of 
the  square  or  rectangular  area.  This 
approach  is  consistent  with  the  current 
principles  of  the  American  National 
Standards  Institute  (ANSI)  Z535.4-1991 
Standard  for  Product  Safety  Signs  and 
Labels.  The  Commission  solicits 
comment  on  this  approach  and 
suggestions  for  other  alternatives  to 
assure  that  the  labeling  statements 
required  by  the  CSPA  are  conspicuous. 

Since  16  CFR  1500.121  contains  no 
provisions  applicable  to  the  triangle 
symbol  required  by  the  legislation,  the 
Commission  proposes  the  following 
provisions  for  such  symbols.  The 
triangle  shall  be  an  equilateral  triangle 
to  assure  that  the  conspicuousness  of 
the  triangle  is  not  negated  by  the  use  of 
an  elongated  figure.  With  respect  to  the 
size  of  the  triangles,  the  proposed  rule 
says  the  height  of  the  triangle  shall  be 
at  least  the  height  of  the  letters  in  the 
accompanying  signal  word 
"WARNING”.  These  provisions  are 
consistent  with  the  approach  taken  in 
ANSI  Standard  Z552.4-1991  and  in  the 
legislation  itself,  which  depicts  triangles 
larger  than  the  signal  word.  The  height 
of  the  exclamation  point  inside  the 
triangle  shall  be  half  the  height  of  the 
triangle,  and  the  exclamation  point  shall 
be  centered  vertically  in  the  triangle.  In 
all  other  respects,  the  triangles  with 
exclamation  points  shall  conform 
generally  to  the  provisions  of  16  CFR 
1500.121  relating  to  signal  words. 
However,  to  assure  that  it  is 
conspicuous,  the  triangle  shall  be 
separated  from  the  signal  word  by  a 
distance  at  least  equal  to  the  space 
occupied  by  the  first  two  letters  of  the 
signal  word.  The  Commission  solicits 
comments  on  this  approach,  as  well  as 
recommendations  for  alternative 
approaches. 

With  respect  to  the  various  labeling 
statements  required  by  section  24  of  the 
FHSA,  the  word  “WARNING”  shall  be 
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regarded  as  a  signal  word,  and  the 
statement  of  the  principal  hazard 
associated  with  the  products  subject  to 
the  proposed  regulation.  The  remaining 
statements  required  by  the  legislation 
shall  be  regarded  as  “other  cautionary 
material”  as  that  term  is  defined  in  16 
CFR  1500.121(a)(2)(viii).  However, 
because  section  24  requires  that  all  of 
the  labeling  statements  mandated  by  the 
law  must  appear  on  the  principal 
display  panel,  the  provision  of  16  CFR 
1500.121(b)(3)  allowing  “other 
cautionary  labeling”  to  be  placed  on  a 
display  panel  other  than  the  principal 
display  panel  shall  not  apply,  except  as 
provided  for  by  section  24(c)(3)  which 
establishes  alternative  rules  for  small 
packages  containing  multi-lingual 
warnings.  In  the  latter  case,  the 
requirements  of  16  CFR  1500.121 
relating  to  the  placement  on  the 
principal  display  panel  and  type  size  of 
statements  or  indicators  directing 
attention  to  other  cautionary  labeling 
that  appear  on  another  display  panel 
shall  apply. 

The  proposed  rule  requires  a  space 
between  the  signal  word  and  the 
remainder  of  the  message.  It  also 
provides  that  multiple  messages,  such 
as  the  different  statements  in  the 
warning  for  balloons,  should  be 
provided  with  sufficient  space  between 
them,  when  feasible,  to  prevent  them 
from  visually  blending  together.  This 
provision  is  consistent  with  section 
6.5.1  of  ANSI  Z535.4— 1991. 

Additionally,  the  type  size 
requirements  of  Table  1  of  16  CFR 
1500.121(c)(2)  are  primarily  designed  to 
cover  labeling  for  hazardous  household 
chemicals.  Accordingly,  the  correlation 
between  display  panel  size  and  type 
size  stops  display  panels  with  an  area  in 
excess  of  30  square  inches.  In  the  case 
of  toys  and  games,  however,  the 
packages  in  which  such  articles  are  sold 
or  stored  are  often  in  excess  of  100 
square  inches.  Limiting  the  minimum 
type  size  for  precautionary  labeling  on 
such  packages  to  that  required  for 
packages  with  a  display  panel  of  greater 
than  30  square  inches  could  w'ell  result 
in  the  labeling  statements  becoming 
inconspicuous.  Accordingly,  based  in 
part  on  type  size  requirements  found  in 
the  regulation  establishing  labeling 
standards  for  electrical  toys,  16  CFR 
1505.3(d)(2),  the  Commission  has 
included  in  this  regulation  type  size 
requirements  for  large  packages, 
vending  machines,  and  other  large 
containers. 

The  term  “packages  refer  to  the 
package  in  which  a  product  subject  to 
labeling  under  section  24  of  the  FHSA 
is  sold  at  retail  or  is  intended  to  be 
stored,  as  well  as  to  any  outer  container 


or  wrapping.  A  package  with  a  principal 
display  panel  with  an  area  of  100  square 
inches  up  to,  but  not  including,  400 
square  inches  shall  have  a  signal  word 
at  least  V*  of  an  inch  in  height.  The 
accompanying  statement  of  hazard  shall 
be  at  least  %2  of  an  inch  in  height,  and 
the  other  cautionary  statements  shall  be 
at  least  7/&«  of  an  inch  in  height.  With 
respect  to  a  package  with  a  principal^ 
display  panel  of  400  square  inches  or 
more,  the  signal  word,  statement  of 
hazard  and  other  cautionary  labeling 
shall  be  V2  inch,  V4  inch,  and  s/32  inch 
in  height,  respectively. 

Descriptive  material  that  accompanies 
a  product  subject  to  the  labeling 
requirements  shall  comply  with  the 
requirements  of  16  CFR  1500.121(c)(6) 
relating  to  literature  containing 
instructions  for  use  which  accompanies 
a  hazardous  substance.  If  the  descriptive 
material  contains  instructions  for  use, 
the  required  precautionary  labeling 
shall  be  in  reasonable  proximity  to  such 
instructions  or  directions  ad  shall  be 
placed  together  within  the  same  general 
area  (see  16  CFR  1500.121(c)(6)). 

D.  Proposed  Effective  Date 

The  Commission  proposes  thai  this 
regulation  become  effective  on  January 
1, 1995,  and  shall  apply  only  to 
products  entered  into  commerce  on  or 
after  the  effective  date.  The  term 
“entered  into  commerce”  refers  to 
products  manufactured  in  or  imported 
into  the  United  States  after  the  effective 
date. 

E.  Impact  on  Small  Businesses 

In  accordance  with  section  3(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Commission  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
Any  obligations  imposed  upon  such 
entities  arise  under  the  express 
provisions  of  section  24  of  the  FHSA. 
This  regulation  simply  clarifies  the 
obligations  imposed  by  that  law  on 
certain  toys,  games,  balloons,  marbles, 
and  balls.  The  regulation  itself  therefore 
will  have  no  significant  economic 
impact  on  small  businesses,  either 
beneficial  or  negative,  beyond  that 
which  results  from  the  statutory 
provisions. 

F.  Environmental  Considerations 

The  proposed  rule  falls  within  the 
provisions  of  16  CFR  1021.5(c)  which 
designates  categories  of  actions 
conducted  by  the  Consumer  Product 
Safety  Commission  that  normally  have 
little  or  no  potential  for  affecting  the 
human  environment.  The  Commission 
does  not  believe  that  the  rule  contains 


any  unusual  aspects  which  may 
produce  effects  on  the  human 
environment,  nor  can  the  Commission 
foresee  any  circumstance  in  which  the 
rule  proposed  below  may  produce  such 
effects.  For  this  reason,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

G.  Preemption  of  State  and  Local 
Requirements 

Section  101(e)  of  the  CSPA  contains 
provisions  which  prohibit  any  state  or 
political  subdivision  of  a  state  from 
enacting  or  enforcing  any  requirement 
relating  to  cautionary  labeling  of  small 
parts  hazards  or  choking  hazards 
associated  with  any  toy,  game,  marble, 
small  ball,  or  balloon  intended  or 
suitable  for  use  by  children  unless  the 
state  or  local  requirement  is  identical  to 
a  requirement  established  by  section  24 
of  the  FHSA  or  by  regulation 
promulgated  by  the  Commission. 

Section  101(e)  allows  a  state  or  political 
subdivision  of  a  state  to  enforce  a  non¬ 
identical  requirement  relating  to 
cautionary  labeling  to  warn  of  small 
parts  hazards  or  choking  hazards 
associated  with  any  toy  subject  to  the 
provisions  of  section  24  until  January  1, 
1995,  if  the  non-identical  requirement 
was  in  effect  on  October  2, 1993.  The 
preemptive  provisions  of  section  101(e) 
of  the  CSPA  have  been  included  in  the 
text  of  the  regulation  proposed  below. 

List  of  Subjects  in  16  CFR  Part  1500.19 

Business  and  industry,  Consumer 
protection,  Hazardous  materials,  Infants 
and  children,  Labeling,  Packaging  and 
containers. 

Conclusion 

Therefore,  pursuant  to  the  authority  of 
the  Child  Safety  Protection  Act  of  1994 
(Pub.  L.  103-267).  sections  10(a)  and 
24(c)  of  the  Federal  Hazardous 
Substances  Act,  (15  U.S.C.  1269(a)  and 
1278(c)),  and  5  U.S.C.  553,  the 
Consumer  Product  Safety  Commission 
proposes  to  amend  Title  16  of  the  Code 
of  Federal  Regulations,  Chapter  II, 
Subchapter  C,  Part  l500  as  set  forth 
below. 

PART  1500 — HAZARDOUS 
SUBSTANCES  AND  ARTICLES; 
ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS 

1.  The  authority  for  Part  1500  is 
amended  to  read  as  follows: 

Authority:  15  U.S.C.  1261-1278,  2079. 

2.  Section  1500.18  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  by  adding  paragraph  (a)(17)  to  read 
as  follows: 
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§  1 500.1 8  Banned  toys  and  other  banned 
articles  intended  for  use  by  children. 

(a)  Toys  and  other  articles  presenting 
mechanical  hazards.  Under  the 
authority  of  sections  2(f)(1)(D)  and  24  of 
the  act  and  pursuant  to  the  provisions 
of  section  3(e)  of  the  act,  the 
Commission  has  determined  that  the 
following  types  of  toys  or  other  articles 
intended  for  use  by  children  present  a 
mechanical  hazard  within  the  meaning 
of  section  2(s)  of  the  act  because  in 
normal  use,  or  when  subjected  to 
reasonably  foreseeable  damage  or  abuse, 
the  design  or  manufacture  presents  an 
unreasonable  risk  of  personal  injury  or 
illness: 

***** 

(17)  Any  ball  intended  for  children 
under  three  years  of  age  that,  under  the 
influence  of  its  own  weight,  passes,  in 
any  orientation,  entirely  through  a 
circular  hole  with  a  diameter  of  1.75 
inches  (4.445  cm)  in^  rigid  template.  In 
testing  to  evaluate  compliance  with  this 
regulation,  the  diameter  of  opening  in 
the  Commission’s  test  template  shall  be 
no  greater  than  1.75  inches  (4.445  cm). 

(i)  For  the  purposes  of  this  paragraph, 
the  term  “ball”  includes  any  spherical, 
ovoid,  or  ellipsoidal  object  that  is 
designed  or  intended  to  be  thrown,  hit. 
kicked,  rolled,  or  bounced.  The  term 
“ball”  includes  any  spherical,  ovoid,  or 
ellipsoidal  object  that  is  attached  to 
such  a  toy  or  article  by  means  of  a 
string,  elastic  cord,  or  similar  tether. 

The  term  “ball”  also  includes  any  multi¬ 
sided  object  formed  by  connecting 
planes  into  a  generally  spherical,  ovoid, 
or  ellipsoidal  shape  that  is  designated  or 
intended  to  be  used  as  a  ball,  and  any 
novelty  item  of  a  generally  spherical, 
ovoid,  or  ellipsoidal  shape  that  is 
designated  or  intended  to  be  used  as  a 
ball. 

(ii)  The  term  “ball”  does  not  include 
dice,  or  balls  permanently  enclosed 
inside  pinball  machines,  mazes,  or 
similar  outer  containers. 

(iii)  In  determining  whether  such  a 
ball  is  intended  for  use  by  children 
under  three  years  of  age,  the  criteria 
specified  in  16  CFR  1501.2(b)  and  the 
enforcement  procedure  established  by 
16  CFR  1501.5  shall  apply. 
***** 

3.  A  new  section  1500.19  is  added,  to 
read  as  follows: 

§  1 500. 1 9  Misbranded  toys  and  other 
articles  intended  for  use  by  children. 

(a)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
shall  apply. 

(1)  Ball  means  a  spherical,  ovoid,  or 
ellipsoidal  object  that  is  designed  or 
intended  to  be  thrown,  hit,  kicked,  . 
rolled,  or  bounced.  The  term  “ball” 


includes  any  spherical,  ovoid,  or 
ellipsoidal  object  that  is  attached  to 
such  a  toy  or  article  by  means  of  a 
string,  elastic  cord,  or  similar  tether. 

The  term  “ball"  also  includes  any  multi¬ 
sided  object  formed  by  connecting 
planes  into  a  generally,  spherical,  ovoid, 
or  ellipsoidal  shape  that  is  designated  or 
intended  to  be  used  as  a  ball,  and  any 
novelty  item  of  a  generally  spherical, 
ovoid,  or  ellipsoidal  shape  that  is 
designated  or  intended  to  be  used  as  a 
ball.  The  term  “ball”  does  not  include 
dice,  or  balls  permanently  enclosed 
inside  pinball  machines,  mazes,  or 
similar  outer  containers. 

(2)  Small  ball  means  a  ball  that,  under 
the  influence  of  its  own  weight,  passes, 
in  any  orientation,  entirely  through  a 
circular  hole  with  a  diameter  of  1.75 
inches  (4.445  cm)  in  a  rigid  template.  In 
testing  to  evaluate  compliance  with  this 
regulation,  the  diameter  of  opening  in 
the  Commission’s  test  template  shall  be 
no  greater  than  1.75  inches  (4.445  cm). 

(3)  Latex  balloon  means  a  toy  or 
decorative  item  consisting  of  a  latex  bag 
that  is  designed  to  be  inflated  by  air  or 
gas.  The  term  does  not  include 
inflatable  children’s  toys  that  are  used 
in  aquatic  activities  such  as  rafts,  water 
wings,  life  rings,  or  other  similar  items. 

(4)  Marble  means  a  ball  made  of  a 
hard  material,  such  as  glass,  agate, 
marble  or  plastic,  that  is  used  in  various 
children’s  games,  generally  as  a  playing 
piece  or  marker. 

(5)  Small  part  means  any  object 
which,  when  tested  in  accordance  with 
the  procedures  contained  in  16  CFR 
1501.4(a)  and  1501.4(b)(1),  fits  entirely 
within  the  cylinder  shown  in  Figure  1 
appended  to  16  CFR  1501. 

(6)  Package  or  “packaging”  refers  to 
the  immediate  package  in  which  a 
product  subject  to  labeling  under 
section  24  is  sold  or  is  intended  to  be 
stored,  as  well  as  to  any  outer  container 
or  wrapping. 

(7)  Descriptive  material  means  any 
instruction  (whether  written  or 
otherwise)  for  the  use  of  a  product 
subject  to  these  labeling  requirements, 
any  depiction  of  the  product,  and  any 
promotional  material,  advertisement,  or 
other  written  literature  that  describes 
any  function,  use,  warnings,  user 
population,  design  or  material 
specification,  or  other  characteristic  of 
the  product,  including  its  suitability  for 
use  with  or  its  relationship  to  other 
games,  products,  or  toys.  Descriptive 
material  “accompanies”  a  product 
subject  to  the  labeling  requirements 
when  it  is  packaged  with  the  product  or 
when  it  is  intended  to  be  distributed 
with  the  product  at  the  time  of  sale  or 
delivery  to  the  purchaser. 


(b)  Misbranded  toys  and  children’s 
articles.  Pursuant  to  sections  2(p)  and  24 
of  the  FHSA,  the  following  articles  are 
misbranded  hazardous  substances  if 
their  packaging,  any  descriptive 
material  that  accompanies  them,  and,  if 
unpackaged,  any  bin  in  which  they  are 
held  for  sale,  any  container  in  which 
they  are  held  for  retail  display,  or  any 
vending  machine  from  which  they  are 
dispensed  fails  to  bear  the  labeling 
statements  required  below,  or  if  such 
labeling  statements  fail  to  comply  with 
the  prominence  and  conspicuousness 
requirements  of  paragraph  (d)  of  this 
section. 

(1)  Any  toy  or  game  that  is  intended 
for  use  by  children  who  are  at  least 
three  years  old  but  less  than  seven  years 
of  age  shall  bear  or  contain  the 
following  cautionary  statement  if  the  toy 
or  game  includes  a  small  part: 


BILUNG  CODE  6355-01-M 


WARNING: 


CHOKING  HAZARD  -Small  parts 
Not  for  children  under  3  years 


BILUNG  CODE  6355-01-C 

(2)  Any  latex  balloon,  or  toy  or  game 
that  contains  a  latex  balloon,  shall  bear 
the  following  cautionary  statement: 

BILUNG  CODE  6355-01-M 


CHOKING  HAZARD--  Children  under  eight  yr«  can 
choke  or  suffocate  on  uninf laced  or  broken  balloons. 
Adult  supervision  required. 

Keep  ur.inflated  balloons  from  children. 

Discard  broken  balloons  at  once. 

BILLING  CODE  6355-01-C 

(3)(i)  Any  small  ball  intended  for 
children  three  years  or  older  shall  bear 
the  following  cautionary  statement: 

BILLING  CODE  6355-01-M 


WARNING: 


CHOKING  HAZARD- -This  toy  is  a  amail  ball. 
Not  for  children  under  3  yre. 


BILLING  CODE  6355-01-C 

(ii)  Any  toy  or  game  intended  for 
children  three  years  or  older  that 
contains  a  small  ball  shall  bear  the 
following  cautionary  statement: 

BILLING  CODE  6355-01-M 


A 


WARNING: 


CHOKING  HAZARD- -Toy  contains  a  small  ball. 
Not  for  children  under  3  yre. 


BILUNG  CODE  6355-01-C 
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(4)(i)  Any  marble  intended  for 
children  three  years  of  age  or  older  shall 
bear  the  following  cautionary  statement: 

BILLING  CODE  6355-01-M 


WARNING: 


CHOKING  HAZARD- -This  toy  is  a  marble. 
Not  for  children  under  3  yrs. 


BILLING  CODE  6355-01-C 

(ii)  Any  toy  or  game  intended  for 
children  three  years  of  age  or  older  that 
contains  a  marble  shall  bear  the 
following  cautionary  statement: 

BILUNG  CODE  6355-01-M 


WARNING: 


CHOKING  HAZARD- -Toy  contains  a  marble. 
Not  for  children  under  3  yfs. 


BILUNG  CODE  6355-01-C 

(c)  Age  of  intended  user.  In 
determining  the  ages  of  the  children  for 
which  any  toy  or  article  subject  to  this 
subsection  is  intended,  the  following 
factors  are  relevant:  the  manufacturer’s 
stated  intent  (such  as  the  age  stated  on 
a  label)  if  it  is  reasonable;  the 
advertising,  marketing,  and  promotion 
of  the  article;  and  whether  the  article  is 
commonly  recognized  as  being  intended 
for  children  in  this  age  group.  In 
enforcing  this  provision,  the 
Commission  will  follow  the  procedures 
set  forth  in  16  CFR  1501.5. 

(d)  Prominence  and  conspicuousness 
of  labeling  statements.  The  requirements 
of  16  CFR  1500.121  relating  to  the 
prominence  and  conspicuousness  of 
precautionary  labeling  statements  for 
hazardous  substances  shall  apply  to  any 
labeling  statement  required  under 
section  1500.19,  with  the  following 
clarifications  and  modifications. 

(1)  All  labeling  statements  required  by 
section  1500.19  shall  be  in  the  English 
language,  and  shall  appear  in  the  same 
format  and  layout  as  the  statements 
depicted  in  paragraphs  (b)  and  (e) 
appear.  The  statements  shall  be  blocked 
together  within  a  square  or  rectangular 
area,  with  or  without  a  border.  The  color 
of  the  square  or  rectangular  area  within 
which  the  precautionary  labeling 
appears  shall  be  in  sharp  contrast  to: 

(i)  the  background  color  of  the  area  of 
the  package  on  which  it  appears, 

(ii)  to  the  color  of  any  printed  matter 
in  proximity  to  the  required  labeling 
statements,  and, 

(iii)  if  the  package  is  a  see-through 
package,  to  the  primary  color  of  the 
article  contained  in  the  package.  The 
color  of  the  required  cautionary  labeling 
statements  shall  be  in  sharp  contrast  to 


background  color  of  the  square  or 
rectangular  area  in  which  the  labeling 
appears. 

(2)  The  words  “WARNING”  or 
“SAFETY  WARNING”  required  by 
section  24  of  the  FHSA  shall  be 
regarded  as  signal  words; 

(3)  The  statement  “CHOKING 
HAZARD”  shall  be  regarded  as  a 
statement  of  the  principal  hazard 
associated  with  the  products  subject  to 
the  regulation; 

(4)  All  other  remaining  statements 
required  by  this  subsection  shall  be 
regarded  as  “other  cautionary  material” 
as  that  term  is  defined  in  16  CFR 
1500.121(a)(2)(viii); 

(5)  The  principal  display  panel  for  a 
bin,  container  for  retail  display,  or 
vending  machine  shall  be  the  side  or 
surface  designed  to  be  most  prominently 
displayed,  shown,  or  presented  to,  or 
examined  by  prospective  purchasers. 
Any  other  side  or  surface  of  such  a  bin, 
container  for  retail  sale,  or  vending 
machine  that  bears  information,  such  as 
price  or  product  description,  for 
examination  by  purchasers  shall  be 
deemed  to  be  a  principal  display  panel; 

(6)  All  of  the  labeling  statements 
required  by  this  subsection,  including 
those  classified  as  “other  cautionary 
material,”  must  appear  on  the  principal 
display  panel  of  the  product,  except  as 
provided  for  by  section  1500.19(e).  Any 
signal  word  shall  appear  on  the  same 
line  and  in  close  proximity  to  the 
triangle  required  by  section  24.  Any 
statement  of  hazard  shall  appear  below 
the  triangle  and  signal  word  and  shall 
be  separated  from  the  triangle  and  signal 
word  by  a  distance  equal  to  the  height 
of  the  signal  word.  Multiple  messages 
should  be  provided  with  sufficient 
space  between  them,  when  feasible,  to 
prevent  them  from  visually  blending 
together; 

(7)  All  labeling  statements  required  by 
this  subsection  shall  comply  with  the 
type  size  requirements  of  Table  1  of  16 
CFR  1500.121(c)(2)  except  as  follows: 

(i)  If  the  principal  display  panel  has 
an  area  of  100  square  inches  up  to,  but 
not  including,  400  square  inches,  the 
signal  word  shall  be  at  least  V*  of  an 
inch  in  height.  The  accompanying 
statement  of  hazard  shall  be  at  least  V32 
of  an  inch  in  height,  and  the  other 
cautionary  statements  shall  be  at  least 
7/b4  of  an  inch  in  height; 

(ii)  If  the  principal  display  panel  is 
400  square  inches  or  more,  the  signal 
word,  statement  of  hazard  and  other 
cautionary  labeling  shall  be  at  least  V2 
of  an  inch  in  height.  The  accompanying 
statement  of  hazard  shall  be  at  least  V4 
of  an  inch  in  height,  and  the  other 
cautionary  statements  shall  be  at  least 
V32  of  an  inch  in  height. 


(8)  Labeling  required  by  this 
subsection  that  appears  on  a  bin, 
container  for  retail  display,  or  vending 
machine  shall  be  in  reasonable 
proximity  to  any  pricing  or  product 
information  contained  on  the  principal 
display  panel,  or,  if  such  information  is 
not  present,  in  close  proximity  to  the 
article  that  is  subject  to  the  labeling 
reouirements. 

(9)  Descriptive  material  that 
accompanies  a  product  subject  to  the 
labeling  requirements,  including 
accompanying  material  subject  to  the 
alternative  allowed  by  section 
1500.19(f),  shall  comply  with  the 
requirements  of  16  CFR  1500.121(c)(6) 
relating  to  literature  containing 
instructions  for  use  which  accompanies 
a  hazardous  substance.  If  the  descriptive 
material  contains  instructions  for  use, 
the  required  precautionary  labeling 
shall  be  in  reasonable  proximity  to  such 
instructions  or  disrctions  and  shall  be 
placed  together  within  the  same  general 
area  (see  16  CFR  1500.121(c)(6)). 

(10)  In  the  case  of  any  alternative 
labeling  statement  permitted  under 
section  1500.19(e),  the  requirements  of 
16  CFR  1500.121(b)(3)  and 


1500.121(c)(2)(iii)  shall  apply  to 
statements  or  indicators  on  the  principal 
display  panel  directing  attention  to  the 
complete  cautionary  labeling  that 
appears  on  another  display  panel. 

(11)  Any  triangle  required  by  this 
subsection  shall  be  an  equilateral 
triangle.  The  height  of  such  a  triangle 
shall  be  equal  to  or  exceed  the  height  of 
the  letters  of  the  signal  word 
“WARNING”.  The  height  of  the 
exclamation  point  inside  the  triangle 
shall  be  at  least  half  the  height  of  the 
triangle,  and  the  exclamation  point  shall 
be  centered  vertically  in  the  triangle. 

The  triangle  shall  be  separated  from  the 
signal  word  by  a  distance  at  least  equal 
to  the  space  occupied  by  the  first  two 
letters  of  the  signal  word.  In  all  other 
respects,  the  triangles  with  exclamation 
points  shall  confirm  generally  to  the 
provisions  of  16  CFR  1500.121  relating 
to  signal  words. 

(e)  Alternative  labeling  statements  for 
small  packages.  Any  cautionary 
statement  required  by  section  1500.19(b) 
may  be  displayed  on  a  display  panel  of 
the  package  of  a  product  subject  to  the 
labeling  retirement  other  than  the 
principal  display  panel  only  if: 

(1)  the  package  has  a  principal  display 
panel  of  15  sauare  inches  or  less, 

(2)  the  full  labeling  statement  required 
by  paragraph  (b)  of  this  section  is 
displayed  in  three  or  more  languages  on 
another  display  panel  of  the  package  of 
the  product,  and 

(3) (i)  In  the  case  of  a  toy  or  game 
subject  to  section  1500.19(b)(1),  a  small 
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ball  subject  to  section  1500.19(b)(3),  a 
marble  subject  to  section  1500.19(b)(4), 
or  a  toy  or  game  containing  such  a  ball 
or  marble,  the  principal  display  panel  of 
the  package  bears  the  statement: 

BILUNG  CODE  6355-01-M 

SAFETY  WARNING: 

BILUNG  CODE  6355-01-C 

and  bears  an  arrow  or  other  indicator 
pointing  toward  or  directing  the 
purchaser’s  attention  to  the  display 
panel  on  the  package  where  the  full 
labeling  statement  appears,  or 
(ii)  In  the  case  of  a  balloon  subject  to 
section  1500.19(b)(2)  or  a  toy  or  game 
containing  such  a  balloon,  the  principal 
display  panel  bears  the  statement: 

BILLING  CODE  6355-01-M 


WARNING :  -  -  choking  hazard 


BILLING  CODE  6355-01-C 

and  bears  an  arrow  or  other  indicator 
pointing  toward  or  directing  the 
purchaser’s  attention  to  the  display 
panel  on  the  package  where  the  full 
labeling  statement  appears. 

(F)  Alternative  for  Products 
Manufactured  Outside  the  United 
States.  In  the  case  of  a  product  subject 
to  the  labeling  requirements  of  section 
1500.19(b)  which  is  manufactured 
outside  the  United  States  and  is  directly 
shipped  from  the  manufacturer  to  the 
consumer  by  United  States  mail  or  other 
delivery  service  in  an  immediate 
package  that  contains  descriptive 
material,  the  descriptive  material  inside 
the  immediate  package  of  the  product 
need  not  bear  the  required  labeling 
statements  only  if  the  shipping 
container  of  the  product  contains  other 
accompanying  material  that  bears  the 
required  statements  displayed  in  a 
prominent  and  conspicuous  manner. 

(g)  Preemption.  Section  101(e)  of  the 
Child  Safety  Protection  Act  of  1994 
prohibits  any  state  or  political 
subdivision  of  a  state  from  enacting  or 
enforcing  any  requirement  relating  to 
cautionary  labeling  addressing  small 
parts  hazards  or  choking  hazards 
associated  with  any  toy,  game,  marble, 
small  ball,  or  balloon  intended  or 
suitable  for  use  by  children  unless  the 
state  or  local  requirement  is  identical  to 
a  requirement  established  by  section  24 
of  the  FHSA  or  by  16  CFR  1500.19. 
Section  101(e)  allows  a  state  or  political 
subdivision  of  a  state  to  enforce  a  non¬ 
identical  requirement  relating  to 
cautionary  labeling  warning  of  small 
parts  hazards  or  choking  hazards 


associated  with  any  toy  subject  to  the 
provisions  of  section  24  until  January  1, 
1995,  if  the  non-identical  requirement 
was  in  effect  on  October  2, 1993. 

Dated:  June  28, 1994 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  94-16082  Filed  6-30-94;  8:45  am] 

BILUNG  CODE  6355-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  334 

Restricted  areas  and  danger  zone,  Key 
West  Harbor,  Key  West  Naval  Air 
Station,  Florida 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DoD. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  proposes  to  modify  an 
existing  restricted  area  offshore  of  Boco 
Chica  Key  and  to  revise  the  regulations 
to  prohibit  entry  into  a  portion  of  a 
previously  established  restricted  area 
offshore  of  the  Key  West  Naval  Air 
Station,  Harry  S.  Truman  Annex.  The 
restricted  area  offshore  of  Boca  Chica 
Key  is  also  redesignated  as  a  danger 
zone  as  defined  in  33  CFR  334.2.  The 
danger  zone  is  needed  to  protect  the 
public  from  the  dangers  associated  with 
the  possibility  of  an  errant  round  from 
an  existing  pistol  range  impacting  into 
the  water.  The  establishment  of  the 
danger  zone  will  reduce  the  size  of  the 
previous  restricted  area. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  1, 1994. 
ADDRESSES:  HQUSACE,  Attn:  CECW- 
OR.  Washington,  D.C.  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lonnie  Shepardson  at  (904)  232- 
1677  or  Mr.  Ralph  Eppard  at  (202)  272- 
1783. 

SUPPLEMENTARY  INFORMATION:  The 

Commanding  Officer,  Key  West  Naval 
Air  Station,  Key  West,  Florida  has 
requested  that  the  Corps  amend  the 
regulations  in  33  CFR  334.610(b)(iv) 
which  establishes  a  restricted  area  in  the 
waters  offshore  of  the  Key  West  Naval 
Air  Station,  Harry  S.  Truman  Annex. 
The  restricted  area  affects  those  waters 
within  100  yards  of  the  westerly 
shoreline  of  the  Harry  S.  Truman 
Annex,  including  a  portion  of  the 
Truman  Annex  Harbor  entrance. 
Pursuant  to  the  existing  regulations  in 
§  334.610(b)(iv)  vessels  may  enter  that 


portion  of  restricted  area  number  2 
(§  334.610(a)(2)),  between  Truman 
Annex  Mole  and  the  Key  West  Harbor 
Range  Channel,  extending  into  the 
northeasterly  comer  of  the  Truman 
Annex  Mole  and  then  further 
northeasterly  to  the  corner  of  the 
restricted  area.  The  restricted  area  was 
established  in  this  configuration 
because  the  Navy  did  not  have  a 
reasonably  definable  boundary  to 
enforce  the  desired  “no  transit”  area. 

The  Navy  has  recently  constructed  a 
breakwater  perpendicular  to  the 
shoreline  at  the  terminus  of  the  existing 
restricted  area.  The  breakwater  is  a 
physical  boundary  which  forms  the 
northeasterly  limit  of  the  restricted  area 
in  the  Truman  Annex  Harbor  and  the 
expanded  no  transit  area.  The  restricted 
area  is  not  enlarged.  This  amendment  is 
needed  to  "close”  the  triangular  area 
adjacent  to  the  breakwater  to  protect 
Navy  divers  using  the  area  and  to 
provide  added  security  for  Government 
property.  This  amendment  will  not 
affect  the  transit  of  vessels  in  the  area 
between  Truman  Annex  Mole  and  the 
Key  West  Harbor  Range  Channel. 

The  Navy  also  requests  that  the 
restricted  area  in  §  334.610(a)(6)  be 
amended.  This  is  an  area  currently 
designated  as  a  restricted  area,  but  due 
to  its  purpose,  which  is  to  protect  the 
public  from  the  hazards  associated  with 
a  small  arms  firing  range  onshore,  the 
area  is  redesignated  as  a  danger  zone  in 
accordance  with  definitions  in  33  CFR 
334.2  published  by  the  Corps  on  July  12. 
1993,  (58  FR  37607-37609).  The 
existing  restricted  area  encompasses 
approximately  150,000  square  yards, 
extending  150  yards  out  from  the  shore 
for  approximately  1,000  yards.  This, 
proposed  revision  will  extend  the 
distance  offshore  to  325  yards,  move  the 
area  slightly  to  the  north  and  west  and 
reduce  the  overall  area  by 
approximately  one-half  to  74,000  square 
yards.  This  additional  distance  offshore 
is  in  accordance  with  the  Military 
Handbook  1027/3B  dated  November  30, 
1992.  We  are  also  making  the  following 
editorial  changes  to  the  regulations.  (1) 
Remove  the  word  “existing”  from 
§  334.610(a)(3).  This  is  an  unnecessary 
word  in  the  regulation,  which  has  no 
bearing  on  the  description  of  the  area. 

(2)  The  regulations  in  §  334.610(b)(1)  are 
amended  to  more  clearly  show  which  of 
the  areas  are  closed  to  transit  by  the 
public  and  those  areas  or  portions  of 
those  areas  that  can  be  transited  within 
the  other  restricted  areas.  These 
editorial  changes  will  not  change  the 
size  or  configuration  of  these  restricted 
areas.  The  Corps  proposes  to  amend  the 
regulations  in  33  CFR  334.610  pursuant 
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to  its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (33 
U.S.C.  1)  and  Section  XIX  of  the  Army 
Appropriations  Act  of  1919  (33  U.S.C. 

3). 

Economic  Assessment  and  Certification 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  accordingly, 
the  provisions  of  Executive  Order  12866 
do  not  apply.  These  rules  have  been 
reviewed  under  the  Regulator}' 
Flexibility  Act  (Public  Law  96-354), 
which  requires  the  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  (i.e.,  small 
businesses  and  small  governmental 
jurisdictions).  These  regulations,  if 
approved,  could  have  a  minimal  impact 
on  individuals  fishing  in  the  area. 
How'ever,  in  view  of  the  abundance  of 
high  quality  Fishing  areas  available 
outside  of  these  congested  areas,  the 
impact  will  be  negligible.  In  addition, 
by  these  amendments  a  portion  of  one 
area  previously  closed  to  the  public  will 
be  reopened.  This  proposal  will  not 
result  in  any  increase  in  costs  to  sports 
fishermen  or  commercial  fisheries  in  the 
area.  Accordingly,  the  preparation  of  a 
regulatory  flexibility  analysis  is  not 
warranted. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Danger  zones. 

In  consideration  of  the  above,  the 
Corps  proposes  to  amend  Part  334  of 
Title  33  to  read  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Slat.  266;  (33  U.S.C.  1)  and 
40  Stat.  892  (33  U.S.C.  3). 

2.  Section  334.610  is  amended  by 
revising  paragraphs  (a)(3),  (a)(6)  and 
(b)(1)  through  (b)(4)  and  (c)  to  read  as 
follows: 

§  334.610  Key  West  Harbor,  at  U.  Naval 
Base,  Key  West,  Fla.;  naval  restricted  area. 

(a)  The  areas.  *  *  * 

(3)  All  waters  within  100  yards  of  the 
Coast  Guard  Station  and  the  westerly 
end  of  Trumbo  Point  Annex  beginning 
at  the  shore  at  Latitude  24°33'47.6"  N., 
Longitude  81°47'55.6"  VV.;  thence 
westerly  to  Latitude  24°33'48"  N., 
Longitude  81°48'00.9"  VV.;  thence  due 
south  to  Latitude  24°33’45.8"  N., 
Longitude  81°48'00.9"  W.;  thence 
westerly  to  Latitude  24°33'47"  N., 
Longitude  81°48'12"  W  ;  thence 


northerly  to  Latitude  24°34'06.2"  N., 
Longitude  81°48'10"  W.;  thence  easterly 
to  a  point  joining  the  restricted  area 
around  Fleming  Key  at  Latitude 
24°34'03.3"  N.,  Longitude  81°47'55"  W. 
(Area  #3). 

*  *  *  *  * 

(6)  Danger  zone.  All  waters  within  an 
area  along  the  northeast  side  of  the 
Naval  Air  Station  on  Boca  Chica  Key 
defined  by  a  line  beginning  at  Latitude 
24°35'27.2"  N.,  Longitude  81°41'48.6" 

VV.;  thence  proceed  in  a  northerly 
direction  to  a  point  at  Latitude 
24°35'48"  N.,  Longitude  81°41'49"  VV.; 
thence  proceed  westerly  to  a  point  on 
the  shore  at  Latitude  24°35'49.1''  N., 
Longitude  81°42'03"  W.  (Area  #6). 

(b)  The  Regulations:  (1)  Entering  or 
crossing  Restricted  Areas  #1  and  #4  and 
the  Danger  Zone  (Area  #6)  described  in 
Paragraph  (a)  of  this  section  is 
prohibited. 

(2)  Privately  owned  vessels,  properly 
registered  and  bearing  identification  in 
accordance  with  Federal  and/or  State 
laws  and  regulations  may  transit  the 
following  portions  of  restricted  areas  #2, 
#3  and  #5:  NOTE:  All  vessels  entering 
the  areas  at  night  must  display  lights  as 
required  by  Federal  laws  and  Coast 
Guard  regulations  or,  if  no  constant 
lights  are  required,  then  the  vessel  must 
display  a  bright  white  light  showing  all 
around  the  horizon, 

(i)  The  channel,  approximately  75 
yards  in  width,  extending  from  the 
northwest  corner  of  Pier  D-3  of  Trumbo 
Point  Annex,  eastward  beneath  the 
Fleming  Key  bridge  and  along  the  north 
shore  of  Trumbo  Point  Annex  (area  #3). 

(ii)  A  channel  150-feet  in-width 
which  extends  easterly  from  the  main 
ship  channel  into  Key  West  Bight,  the 
northerly  edge  of  which  channel  passes 
25-feet  south  of  the  Trumbo  Point 
Annex  piers  on  the  north  side  of  the 
Bight.  While  the  legitimate  access  of 
privately  owned  vessels  to  facilities  of 
Key  West  Bight  is  unimpeded,  it  is 
prohibited  to  moor,  anchor,  or  fish 

w  ithin  50  feet  of  any  U.S.  Government- 
owned  pier  or  craft  (area  #3). 

(iii)  The  dredged  portion  of  Boca 
Chica  channel  from  its  seaward  end  to 
a  point  due  south  of  the  east  end  of  the 
Boca  Chica  Bridge  (area  #5). 

(iv)  All  of  the  portion  of  Restricted 
Area  No.  2  that  lies  between  the  Truman 
Annex  Mole  and  the  Key  West  Harbor 
Range  Channel.  The  transit  zone 
extends  to  the  northeasterly  comer  of 
the  Truman  Annex  Mole,  thence  to  the 
northwesterly  end  of  the  breakwater  at 
Latitude  24°33'21.3"  N.,  Longitude 
81°48'32.7"  W. 

(3)  Stopping  or  landing  by  other  than 
government-owned  vessels  and 


specifically  authorized  private  craft  in 
any  of  the  restricted  areas  described  in 
paragraph  (a)  of  this  section  is 
prohibited. 

(4)  Vessels  using  the  restricted 
channel  areas  described  in  paragraph 
(b)(2)(i),  (ii),  (iii),  and  (iv)  of  this  section 
shall  proceed  at  speeds  commensurate 
with  minimum  wake. 

(c)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commanding 
Officer,  Naval  Air  Station,  Key  West, 
Florida,  and  such  agencies  as  he/ she 
may  designate. 

Date;  June  14, 1944. 

Approved: 

James  D.  Craig, 

Colonel.  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 

|FR  Doc.  94-15447  Filed  6-30-94;  8:45  ami 
BILLING  CODE  3710-92-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 
[FRL-5005-1) 

RIN  2040-AC90 

Effluent  Guidelines  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  effluent 
guidelines  plan;  correction. 

SUMMARY:  EPA  published  a  Notice  of 
Proposed  Effluent  Guidelines  Plan  on 
May  18, 1994  (59  FR  25859).  This 
document  corrects  a  typographical  error 
contained  in  the  May  18, 1994 
document 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Strassler,  Engineering  and  Analysis 
Division  (4303),  EPA,  401  M  Street, 

SW.,  Washington,  DC  20460;  telephone 
202-260-7150. 

SUPPLEMENTARY  INFORMATION:  On  May 

18, 1994,  EPA  published  a  Notice  of 
Proposed  Effluent  Guidelines  Plan  (59 
FR  25859).  The  notice  contained  a 
typographical  error  in  section  IV. B. 2, 
"Selection  of  Categories  for  Future 
Rulemaking”  (59  FR  25864,  column  1, 
lines  19-26).  The  error  resulted  in  an 
incomplete  description  of  the  portion  of 
the  Pulp,  Paper  and  Paperboard  category 
that  the  Agency  is  considering  for 
additional  rulemaking.  The  corrected 
text  is  as  follows: 

The  seventh  is  comprised  of  six  non¬ 
bleaching  subcategories  of  the  Pulp, 
Paper  and  Paperboard  category.  (The 
subcategories  are:  G.  Mechanical  Pulp, 
H.  Non-Wood  Chemical  Pulp;  I. 
Secondary  Fiber  Deink;  J.  Secondary 
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Fiber  Non-Deink;  K.  Fine  and 
Lightweight  Papers  from  Purchased 
Pulp;  and  L.  Tissue,  Filter.  Non-Woven, 
and  Paper  from  Purchased  Pulp.)  The 
recent  proposed  rule  for  the  Pulp,  Paper 
and  Paperboard  Category  included  BPT, 
BCT  and  NSPS  for  conventional 
pollutants  for  these  subcategories,  but 
did  not  address  toxic  and 
nonconventional  pollutant  discharges 
(40  CFR  part  430;  58  FR  66104, 
December  17, 1993). 

Dated:  June  23, 1994. 

Tudor  T.  Davies, 

Director,  Office  of  Science  and  Technology. 
(FR  Doc.  94-15986  Filed  6-30-94:  8:45  ami 

BILLING  CODE  6560-60-P 


40  CFR  Part  52 

[OR-1 1 -1 -6527b;  FRL  -4892-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  state  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Oregon  for  the  purpose  of  bringing 
about  the  attainment  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  with  an  ^ 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  implementation  plan  was  submitted 
by  the  state  to  satisfy  certain  Federal 
requirements  for  an  approvable 
moderate  nonattainment  area  PM-10 
SIP  for  La  Grande,  Oregon.  In  the  Final 
rules  Section  of  this  Federal  Register, 
the  EPA  is  approving  the  state’s  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval,  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  notice. 

DATES:  Comments  must  be  received  by 
August  1,  1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston, 
EPA,  1200  6th  Avenue,  AT-082.  Seattle, 
Washington  98101. 


Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center.  401  M 
Street  SW.,  Washington,  DC  20460. 
Copies  of  the  State’s  request  and  other 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  EPA.  1200  6th 
Avenue.  Seattle,  WA  98101,  and  the 
State  of  Oregon  Department  of 
Environmental  Quality,  811  SW.  6th 
Avenue,  Portland,  OR  97104-1390. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Fry,  Air  and  Radiation  Branch. 
EPA,  1200  6th  Avenue.  AT-082.  Seattle. 
WA  98101  (206/553-2575). 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  final  rules 
section  of  this  Federal  Register. 

Dated:  May  25. 1994. 

Chuck  Clarke, 

Regional  Administrator. 

[FR  Doc.  94-15999  Filed  6-30-94;  8:45  am| 
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40  CFR  PART  185 
[OPP-300335;  FRL-4770-3] 

RIN  2070-AC18 

Pesticides;  Proposed  Rule  Revoking 
Certain  Food  Additive  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke 
certain  food  additive  regulations  for 
several  pesticides  which  EPA  has 
determined  “induce  cancer”  within  the 
meaning  of  the  Delaney  Clause  of 
section  409  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA).  The  food 
additive  regulations  being  proposed  for 
revocation  include  captan,  ethylene 
oxide,  mancozeb,  oxyfluorfen, 
propargite,  propylene  oxide,  and 
simazine.  As  a  result  of  a  1992  court 
decision  regarding  the  Delaney  Clause. 
EPA  recently  revoked  food  additive 
regulations  for  four  pesticides  found  to 
“induce  cancer”  that  were  subject  to  the 
litigation.  This  proposal  continues  a 
series  of  actions  revoking  food  additive 
regulations  for  additional  pesticides 
found  to  “induce  cancer”  within  the 
meaning  of  the  Delaney  Clause. 

DATES:  Written  comments,  identified  by 
the  document  control  number,  [OPP- 
300335],  must  be  received  on  or  before 
September  29,  1994. 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  Section,  Field 
Operations  Division  (7506C).  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  OPP  Docket,  Public 
Information  Branch,  Field  Operations 
Division,  Rm.  1132,  Crystal  Mall  #2, 

1921  Jefferson  Davis  Hwy.,  Arlington, 

VA.  The  telephone  number  for  the  OPP 
docket  is  (703)-305-5805. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information”  (or 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 
and  in  section  10  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA).  For  questions  related  to 
disclosure  of  materials,  contact  the  OPP 
Docket  at  the  telephone  number  given 
above.  A  copy  of  the  comment  that  does 
not  contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  the  OPP  Docket,  Rm.  1132 
at  the  Virginia  address  given  above, 
from  8  a.m.  to  4  p.m.  Monday  through 
Friday,  excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Niloufar  Nazmi,  Special  Review 
and  Reregistration  Division  (7508W), 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Crystal  Station  #1.  2800  Crystal  Drive, 
Arlington,  VA.  Telephone  703-308- 
8028. 

SUPPLEMENTARY  INFORMATION: 

I.  introduction 

A.  Statutory  Background 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  (21  U.S.C.  301  et  seq.) 
authorizes  the  establishment  of 
maximum  permissible  levels  of 
pesticides  in  foods,  which  are  referred 
to  as  “tolerances”  (21  U.S.C.  346(a), 

348).  Without  such  a  tolerance  or  an 
exemption  from  a  tolerance,  a  food 
containing  a  pesticide  residue  is 
“adulterated”  under  section  402  of  the 
FFDCA  and  may  not  be  legally  moved 
in  interstate  commerce  (21  U.S.C.  342). 
Monitoring  and  enforcement  of 
pesticide  residues  are  carried  out  by  the 
U.S.  Food  and  Drug  Administration 
(FDA)  and  the  United  States  Department 
of  Agriculture  (USDA). 

The  FFDCA  governs  tolerances  for 
raw  agricultural  commodities  (RACs) 
and  processed  foods  separately.  For 
pesticide  residues  in  or  on  RAC’s,  EPA 
establishes  tolerances,  or  exemptions 
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from  tolerances  when  appropriate, 
under  section  408  of  the  FFDCA.  In 
processed  foods,  food  additive 
regulations  setting  maximum 
permissible  levels  of  pesticide  residues 
are  established  under  section  409  of  the 
FFDCA.  Section  409  tolerances  are 
required,  however,  only  for  certain 
pesticide  residues  in  processed  food. 
Under  section  402(a)(2)  of  the  FFDCA, 
no  section  409  tolerance  is  required  if 
the  pesticide  residue  in  a  processed 
food,  when  ready  to  eat,  is  equal  to  or 
below  the  tolerance  for  that  pesticide  in 
or  on  the  RAC  from  which  it  was 
derived.  This  exemption  in  section 
402(a)(2)  is  commonly  referred  to  as  the 
“flow-through”  provision  because  it 
allows  the  section  408  raw  food 
tolerance  to  flow  through  to  the 
processed  food  form.  Thus,  a  section 
409  tolerance  is  only  necessary  to 
prevent  foods  from  being  deemed 
adulterated  when  the  concentration  of 
the  pesticide  residue  in  a  processed 
food  is  greater  than  the  tolerance 
prescribed  for  the  raw  agricultural 
commodity,  or  if  the  processed  food 
itself  is  treated  or  comes  in  contact  with 
a  pesticide. 

If  a  food  additive  regulation  must  be 
established,  section  409  of  the  FFDCA 
requires  that  the  use  of  the  pesticide 
will  be  “safe”  (21  U.S.C.  348(c)(3)). 
Relevant  factors  in  this  safety 
determination  include:  (1)  the  probable 
consumption  of  the  pesticide  or  its 
metabolites;  (2)  the  cumulative  effect  of 
the  pesticide  in  the  diet  of  man  or 
animals,  taking  into  account  any  related 
substances  in  the  diet;  and  (3) 
appropriate  safety  factors  to  relate  the 
animal  data  to  the  human  risk 
evaluation.  Section  409  also  contains 
the  Delaney  Clause,  which  specifically 
provides  that  “no  additive  shall  be 
deemed  safe  if  it  has  been  found,  after 
.  tests  which  are  appropriate  for  the 
evaluation  of  the  safety  of  food 
additives,  to  induce  cancer  when 
ingested  by  man  or  animal.”  (21 
U.S.C.  348(c)(3)). 

B.  Regulatory  Background 

On  May  25, 1989,  the  State  of 
California,  the  Natural  Resources 
Defense  Council,  Public  Citizen,  the 
AFL-CIO,  and  several  individuals  filed 
a  petition  requesting  that  EPA  revoke 
several  food  additive  regulations  and 
challenging  EPA’s  de  minimis 
interpretation  of  the  Delaney  Clause. 

The  petition,  which  sought  a  “zero-risk” 
interpretation  of  the  Delaney  Clause, 
requested  that  EPA  revoke  certain  food 
additive  regulations.  The  petitioners 
argued  that  these  food  additive 
regulations  should  be  revoked  because 


they  are  carcinogens  and  therefore 
violate  the  Delaney  Clause. 

EPA  responded  to  the  petition  by 
revoking  certain  food  additive 
regulations,  but  retained  several  others 
on  the  grounds  that  the  Delaney  Clause 
provides  an  exception  for  pesticide 
residues  posing  de  minimis  risk,  and 
EPA  denied  the  petition  for  the  food 
additive  regulations  determined  to  fall 
under  this  exception. 

EPA’s  response  was  challenged  by  the 
petitioners  in  the  U.S.  Court  of  Appeals, 
Ninth  Circuit.  On  July  8, 1992,  the  court 
ruled  in  Les  v.  Reilly,  968  F.2d  985  (9th 
Cir.),  cert,  denied,  113  S.Ct.  1361  (1993), 
that  the  Delaney  Clause  barred  the 
establishment  of  a  food  additive 
regulation  for  pesticides  which  "induce 
cancer”  no  matter  how  infinitesimal  the 
risk. 

On  July  14, 1993,  EPA  issued  a 
revised  response  to  the  petition  taking 
into  account  the  court’s  ruling.  That 
revised  response  granted  the  original 
petition  and  revoked  the  food  additive 
regulations  named  in  the  petition. 
Published  elsewhere  in  this  issue  of  the 
Federal  Register,  EPA  is  issuing  an 
Order  denying  all  objections  to  the 
revocation.  Although  the  court’s  ruling 
dealt  only  with  the  pesticides  named  in 
the  lawsuit,  EPA  is  proceeding  with  the 
revocation  of  other  food  additive 
regulations  for  pesticides  which  EPA 
has  determined  “induce  cancer.” 

In  implementing  the  court’s  decision 
in  Les  v.  Reilly,  EPA  has  taken  steps  to 
identify  and  revoke  all  section  409 
tolerances  for  pesticides  which  have 
been  found  to  “induce  cancer.”  In 
February  1993,  EPA  issued  two  lists  of 
pesticide  uses  which  would  likely  be 
affected  by  the  court’s  decision.  The 
first  list  contains  affected  food  and  feed 
additive  regulations,  and  the  second 
identifies  pesticide  uses  where  data 
show  a  food  or  feed  additive  regulation 
must  be  established,  but  cannot  because 
the  pesticide  has  been  found  to  “induce 
cancer.”  Both  lists  are  updated  regularly 
to  reflect  changes  in  data  reviews  and 
other  regulatory  actions. 

II.  Proposed  Revocation  of  the  Subject 
Section  409  Tolerances  Which  are 
Inconsistent  with  the  Delance  Clause 

EPA  intends  to  revoke  all  food  and 
feed  additive  regulations  which  it  finds 
are  inconsistent  with  the  Delaney 
Clause.  To  ensure  an  orderly  revocation, 
EPA  will  proceed  in  a  phased  manner. 
This  document  proposes  revocation  of 
food  additive  regulations  established  for 
pesticides  classified  as  a  Group  “B” 
(probable  human)  carcinogens  and  those 
Group  “C”  (possible  human) 
carcinogens  quantified  by  a  linear  low- 
dose  extrapolation  model  and  found  to 


“induce  cancer”  within  the  meaning  of 
the  Delaney  Clause.  In  the  near  future, 
EPA  will  be  proposing  revocations  of 
other  section  409  tolerances  affected  by 
the  court’s  ruling. 

A.  Basis  for  Proposing  Revocation 

As  a  result  of  the  court’s  1992 
decision,  the  only  issue  to  be  considered 
for  these  proposed  revocations  is 
whether,  under  the  Delaney  Clause,  a 
pesticide  chemical  induces  cancer  in 
man  or  animals.  If  EPA  makes  this 
determination,  the  Delaney  Clause 
prohibits  the  food  additive  regulation. 

In  construing  the  "induce  cancer” 
standard  as  to  animals,  EPA  follows  a 
weight-  of-the-evidence  approach, 
which  is  guided,  where  appropriate,  by 
the  principles  in  EPA’s  Cancer 
Assessment  Guidelines.  As  regards 
animal  carcinogenicity,  EPA,  in  general, 
agrees  with  FDA’s  explanation  of  the 
term  “induce  cancer”: 

The  carcinogenicity  of  a  substance  in  animals 
is  established  when  administration  in 
adequately  designed  and  conducted  studies 
results  in  an  increase  in  the  incidence  of  one 
or  more  types  of  malignant  (or,  where 
appropriate,  a  combination  of  benign  and 
malignant)  neoplasms  in  treated  animals 
compared  to  untreated  animals  maintained 
under  identical  conditions  except  for 
exposure  to  the  test  compound. 

Determination  that  the  incidence  of 
neoplasms  increases  as  the  result  of  exposure 
to  the  test  compound  requires  a  full 
biological,  pathological,  and  statistical 
evaluation.  Statistics  assist  in  evaluating  the 
biological  conclusion,  but  a  biological 
conclusion  is  not  determined  by  the 
statistical  results. 

(52  FR  49577,  Dec.  31, 1987).  Each  of 
the  pesticides  subject  to  this  proposal 
qualifies  as  an  animal  carcinogen  under 
this  test. 

Summarized  below  is  the  information 
supporting  EPA’s  determination.  EPA 
has  determined  that  each  of  these 
pesticides  "induces  cancer”  in  animals 
within  the  meaning  of  the  Delaney 
Clause.  Full  copies  of  each  of  these 
reviews,  as  well  as  other  references  in 
this  section,  are  available  in  the  OPP 
Docket,  the  location  of  which  is  given 
under  “ADDRESSES”  above  in  this 
document. 

Captan 

Based  on  several  rodent  studies,  EPA 
has  concluded  that  exposure  to  captan 
results  in  an  increased  incidence  of 
malignant  tumors  of  the  small  intestines 
in  mice.  The  carcinogenic  potential  of 
captan  is  supported  by  the  increased 
incidence  of  other  tumor  types  found 
outside  of  historical  control  range.  The 
direct-acting  genotoxicity  and  reactivity 
of  captan  support  EPA’s  finding  that 
captan  “induces  cancer”  within  the 
meaning  of  the  Delaney  Clause. 
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Three  mouse  studies  demonstrated 
positive  carciltogenic  results.  In  one 
study,  captan  was  fed  to  CD-I  male  and 
female  mice.  Initial  dosing  of  0,  2,000, 
6,000  and  10,000  parts  per  million 
(ppm)  was  administered,  but  was 
increased  after  4  weeks  to  0,  6,000. 

10,000  and  16,000  ppm.  Marked 
increases  in  adenomas  and  carcinomas 
of  the  small  intestine  were  found  by 
pair-wise  comparison  between  all  dose 
groups  and  controls.  A  positive  dose- 
related  trend  for  carcinomas,  the 
malignant  component  of  the  induced 
tumors,  was  found  in  both  sexes.  While 
the  highest  dose  tested  (HDT)  appears 
excessive,  it  does  not  diminish  the 
biological  significance  of  the  tumors 
which  were  seen  at  lower  doses  and 
which  continued  to  increase  at  the  HDT. 
In  another  2-year  study,  B6C3F1  mice 
were  fed  0,  6,000,  and  16,000  ppm  of 
captan  for  80  weeks.  At  the  HDT,  the 
combined  incidence  of  adenomas/ 
polyps  and  carcinomas  was  increased 
by  pairwise  comparison  with  control 
animals  in  male  mice;  no  compound- 
related  increase  in  tumors  occurred  in 
female  mice.  A  special  study  was 
performed  in  CD-I  mice  (at  0  or  600 
ppm  for  3,  6,  9, 12.  or  18  to  20  months) 
to  examine  the  relationship  between  the 
hyperplastic  and  neoplastic  epithelial 
lesions  produced  by  captan  in  the  small 
intestine.  The  fact  that  a  significant 
increase  in  tumors  was  seen  during  the 
recovery  period  following  captan 
administration  supports  the  decision 
that,  although  intestinal  hyperplasia 
may  regress  after  removal  of  captan,  the 
potential  for  progression  to  benign  and 
malignant  neoplasia  remains. 

In  a  2-year  male  and  female  CR  CD  rat 
study  at  0,  500,  2,000,  or  5,000  ppm,  a 
dose-related  trend  for  combined  renal 
tubular  cell  adenomas/carcinomas  was 
found  for  male  rats.  The  combined 
'  incidence  of  tumors  induced  by  captan 
exceeded  the  testing  laboratory’s 
historical  control  range.  In  another 
study,  male  and  female  Wistar  Cpb  :  WU 
rats  were  fed  captan  at  0, 125,  500  or 
2,000  ppm  for  30  months.  The  incidence 
of  uterine  sarcomas  was  increased  by 
pair-wise  comparison  to  the  HDT  with 
control  animals  in  female  rats,  but  no 
compound-related  increase  in  tumors 
was  observed  in  male  rats. 

A  range  of  studies  demonstrate  that 
captan  is  a  genotoxic  agent.  It  is  positive 
in  almost  all  in  vitro  studies  for  gene 
mutations,  structural  chromosomal 
aberrations,  and  induction  of  DNA 
repair. 

The  direct  acting  genotoxicity  and 
reactivity  of  captan  would  suggest  a 
likeiy  mechanism  for  carcinogenicity. 
Structural  analogues  closely  related  to 
captan  are  also  carcinogenic  and  induce 


cancer  at  similar  sites  as  captan  (small 
intestine  and  renal  cells).  Based  on 
these  results,  EPA  has  determined^.!!  * 
captan  induces  cancer  in  animals. 
Additional  information  is  included  in 
the  December  5. 1988  HED  Peer  Review 
document. 

Ethylene  Oxide  (EtO) 

Based  on  several  rodent  studies,  EPA 
has  concluded  that  exposure  to  EtO 
results  in  the  induction  of  benign  and 
malignant  tumors  in  multiple  sites  in 
both  sexes  of  test  animals.  The 
carcinogenicity  of  EtO  is  supported  by 
its  DNA  reactivity,  genotoxic  properties, 
and  structural  relation  to  other 
carcinogenic  compounds.  Two  studies 
administered  by  the  inhalation  route  to 
Fischer  344  rats  demonstrate  positive 
carcinogenic  results.  In  the  first  2-year 
bioassay  administered  as  0. 10,  33,  or 
100  ppm  EtO  vapor,  six  types  of 
carcinogenic  responses  were  considered 
treatment  related.  There  were 
statistically  significant  increases  in 
mononuclear  cell  leukemia  (spleen)  in 
females  at  the  HDT  and  tumors  of  the 
pancreas  (males  at  the  HDT).  skin 
(males  at  the  HDT),  and  brain  (both 
sexes  at  the  HDT  and  also  in  males  at 
the  middle  dose).  There  were  also 
treatment-related  increases  in  the 
peritoneal  mesothelioma  (males  in  all 
treatment  groups)  and  pituitary  gland 
adenomas  (males  at  the  highest,  two 
doses).  In  a  second  2-year  study  using 
male  Fischer  344  rats  at  0,  50,  or  100 
ppm  EtO  vapor,  there  were  dose-related 
increases  in  the  incidences  of  peritoneal 
mesotheliomas  and  brain  tumors,  which 
were  statistically  significant  at  the  HDT. 
A  significantly  increased  incidence  of 
mononuclear  cell  leukemia  was  seen  at 
the  low  dose:  the  absence  of  a  dose- 
related  effect  was  attributed  to  mortality 
at  the  HDT.  Although  both  rat  tests  were 
disrupted  by  non-treatment  related 
infections,  these  infections  do  not 
appear  to  have  affected  the  tumor 
induction  described  above. 

Carcinogenic  effects  were  also 
induced  during  tests  when  B6C3F1  mice 
were  exposed  by  inhalation  to  EtO  (at  0, 
50  or  100  ppm  EtO  vapor).  The 
incidences  of  alveolar/bronchiolar 
adenomas,  carcinomas,  and  combined 
adenomas/carcinomas  in  the  HDT  for 
each  sex  (except  for  adenomas  in  male 
mice)  were  significantly  greater  than  in 
control  mice.  There  were  also 
significant  positive  trends  in  lung 
tumors  in  each  sex.  Malignant 
lymphomas  of  the  hematopoietic  system 
occurred  with  a  positive  trend  in  female 
mice  with  the  incidence  at  the  HDT 
higher  than  in  controls.  The  incidence 
of  mammary  gland  adenocarcinomas  or 
adenosqamous  carcinomas  (combined) 


in  low-dose  females  was  greater  than 
that  in  controls.  The  incidence  of 
hepatocellular  adenomas  in  low  dost' 
females  was  also  greater  than  that  in 
controls. 

In  addition  to  the  inhalation  studies, 
there  is  a  gavage  study  which  showed 
forestomach  tumors  (primarily 
squamous  cell  carcinomas)  and  a 
subcutaneous  study  in  mice  which 
showed  tumors  at  the  site  of  injection. 
Other  studies  show  induction  of  gene 
mutations  in  bacteria,  fungi,  higher 
plants  and  Drosophila.  EtO  has  been 
shown  to  be  a  direct-acting  mutagen, 
inducing  dominant  lethal  effects  and 
heritable  translocation  in  rodents  and 
chromosomal  aberrations  in  both  higher 
plants  and  rodents. 

Although  the  majority  of 
carcinogenicity  studies  involved  routes 
of  exposure  other  than  ingestion, 
because  tumors  were  produced  distant 
from  the  site  of  administration,  e.g.. 
brain  tumors,  the  data  show  that 
ethylene  oxide  has  tumor-inducing 
potential  independent  of  the  route  of 
exposure,  and  thus  EPA  concludes  that 
these  tests  are  appropriate  for  evaluating 
the  safety  of  ethylene  oxide  in  the  diet. 
EPA  also  considered  the  gavage  study  in 
making  the  decision  that  ethylene  oxide 
induces  cancer.  A  more  complete 
evaluation  of  the  carcinogenicity  of  EtO 
may  be  found  in  EPA’s  Office  of 
Research  and  Development  document 
entitled  “Health  Assessment  Document 
for  Ethylene  Oxide”  (EP A/600/8-84/ 
009F,  1985).  Also,  the  National 
Toxicology  Program  has  published  a 
Technical  Report  (No.  326, 1987)  on  its 
inhalation  study  in  mice,  which  is 
described  above.  Although  the  Office  of 
Pesticide  Programs  has  not  conducted  a 
Peer  Review  on  the  carcinogenicity  of 
EtO.  the  program  agrees  with  the 
analyses  found  in  these  documents  and 
has  determined  that  EtO  induces  cancer 
in  animals. 

Mancozeb 

As  made  clear  in  an  Order  published 
in  the  Federal  Register  on  June  30, 

1994,  EPA  has  previously  determined 
that  mancozeb  induces  cancer  in 
animals  within  the  meaning  of  the 
Delaney  Clause.  Information  relevant  to 
that  determination  is  laid  out  below. 
Any  commenter  who  seeks 
reconsideration  of  that  determination 
must  submit  new  evidence 
demonstrating  that  reconsideration  of 
the  previous  determination  is  warranted 
or  otherwise  explain  why 
reconsideration  is  appropriate. 

EPA  has  concluded  that  exposure  to 
mancozeb  results  in  an  increased 
incidence  of  cancer  in  animals,  namely 
benign  and  malignant  thyroid  tumors  in 
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rodents.  In  a  study  using  male  Sprague- 
Dawley  rats,  the  incidences  of  thyroid 
follicular  cell  adenomas,  carcinomas, 
and  combined  adenomas/carcinomas  at 
the  HDT  was  significantly  increased  in 
pair-wise  comparison  to  controls; 
female  rats  had  a  significant  increase  for 
combined  thyroid  tumors.  Mancozeb 
was  also  associated  with  increasing 
trends  in  thyroid  follicular  cell 
adenomas,  carcinomas  and  combined 
adenomas/carcinomas.  A  study  in  mice 
was  also  conducted;  however,  the  HDT 
was  considered  inadequate  to  assess 
carcinogenic  potential. 

EPA  also  has  concluded  that 
mancozeb  is  carcinogenic  because  of  the 
presence  of  ethylene  thiourea  (ETU),  a 
metabolite,  contaminant  and 
degradation  product  present  in 
mancozeb  products.  A  2-year  bioassay 
in  mice  showed  statistically  significant 
increases  in  combined  hepatocellular 
liver  adenomas/carcinomas  in  both 
sexes  at  two  doses,  as  well  as  significant 
positive  (increasing)  trends  in  tumors. 
EPA  believes  that  summing  of  adenomas 
and  carcinomas  is  appropriate  for  this 
type  of  tumor,  but  notes  the  study  also 
showed  that  hepatocellular  liver 
carcinomas  alone  were  statistically 
increased  at  both  doses  in  females  and 
at  the  high  dose  in  males.  This  study 
also  showed  increased  incidences  of 
thyroid  follicular  cell  adenomas  and 
carcinomas.  In  rat  studies,  exposure  to 
ETU  was  related  to  increased  incidences 
of  thyroid  follicular  cell  adenomas  and 
carcinomas  in  both  sexes  (note  the  same 
tumor  type  as  the  mancozeb  studies). 

Oxyfluorfen 

EPA  has  concluded  that  exposure  to 
oxyfluorfen  results  in  an  increased 
incidence  of  hepatocellular  adenomas 
and  carcinomas  in  mice.  In  a  20-month 
study,  CD-I  mice  were  fed  oxyfluorfen 
with  doses  ranging  from  0  (as  well  as  an 
additional  control  group  fed  ethanol)  to 
200  ppm.  During  weeks  57  and  58  of  the 
testing,  the  HDT  was  increased  to  800 
ppm.  Upon  final  examination  of  the 
mice,  there  were  significant  positive 
dose-related  trends  for  hepatocellular 
adenomas,  carcinomas,  and  combined 
adenomas/carcinomas  in  males.  The 
incidences  of  these  tumors  exceeded  the 
historical  controls  for  carcinomas  at  the 
two  highest  doses  tested  and  for 
adenomas  at  the  HDT.  There  were  no 
compound-related  increases  in  tumors 
observed  in  the  female  mice.  The  HDT 
was  assessed  to  be  inadequate  for 
maximal  dosing  to  assess  the  full 
carcinogenic  potential  of  oxyfluorfen.  A 
rat  study  was  also  conducted;  however, 
errors  during  the  test  resulted  in  a  dose 
range  deemed  insufficient  to  assess  the 
carcinogenicity  of  oxyfluorfen. 


Oxyfluorfen  is  structurally  related  to 
four  other  diphenyl  ether  herbicides 
tha^liave  also  induced  the  tumors  types 
similar  to  those  noted  in  the  oxyfluorfen 
mouse  study  (liver  tumors).  Several 
studies  provide  evidence  that 
oxyfluorfen  has  mutagenic  activity, 
namely  gene  mutations  in  Salmonella 
and  mouse  lymphoma  assays. 

In  1989,  an  EPA  Carcinogenicity  Peer 
Review  convened  to  assess  the 
carcinogenicity  studies  of  oxyfluorfen. 
Although  the  mouse  test  may  not  have 
achieved  the  maximum  tolerated  dose 
for  a  full  assessment  of  carcinogenicity, 
the  liver  tumors  observed  were  dose 
related.  The  occurrence  of  these  tumors 
was  not  significant  by  pair-wise 
comparison  to  concurrent  controls; 
however,  the  Peer  Review  committee 
noted  that  if  a  maximum  dose  actually 
had  been  administered,  the  incidences 
of  both  benign  and  malignant  tumors 
would  have  likely  been  statistically 
significant.  In  addition,  the  incidences, 
even  at  less  than  maximal  appropriate 
dose,  exceeded  the  historical  control 
range.  The  supporting  evidence  on 
oxyfluorfen’s  mutagenicity  and 
structural  similarity  to  other  chemicals 
which  also  induce  liver  tumors  has  led 
EPA  to  conclude  that  oxyfluorfen 
induces  cancer  in  animals.  The  Peer 
Review  committee’s  document  (dated 
September  29, 1989)  contains  more 
discussion  on  the  studies  and 
supporting  evidence. 

Propargite 

EPA  has  concluded  that  exposure  to 
propargite  results  in  an  increased 
incidence  of  undifferentiated  sarcoma  of 
the  jejunum  (a  tumor  in  the 
gastrointestinal  tract)  in  both  sexes  of 
rats.  Male  and  female  Sprague-Dawley 
rats  were  fed  0,  50,  80,  400,  or  800  ppm 
of  propargite  for  2-years.  Both  sexes  had 
a  significant  increasing  trend  for  this 
malignant  tumor  type  with  dose 
increments  of  propargite  as  well  as  a 
pair-wise  difference  from  controls. 
Undifferentiated  sarcoma  of  the 
gastrointestinal  tract  is  a  rare  tumor  in 
rats.  In  the  historical  control  data,  no 
tumors  of  the  jejunum  were  noted. 
Propylene  oxide,  a  known  carcinogen, 
was  used  as  a  stabilizer  in  early  batches 
of  propargite.  However,  EPA  has 
concluded  that  since  the  tumors  were 
mesodermal  in  origin,  they  were 
unlikely  to  have  been  due  to  the 
presence  of  propylene  oxide.  In  another 
study  male  and  female  mice  were  fed  0, 
50, 160,  500,  or  1,000  ppm  propargite 
for  18  months.  There  were  no  apparent 
increases  in  tumors  associated  with 
increases  in  the  dose  level  of  propargite. 
These  tests,  however,  were  considered 
to  be  inadequate  for  judging 


carcinogenicity  since  the  dose  levels 
were  too  low  owing  to  lack  of  systemic 
effects  and  to  the  older  age  of  the  mice 
at  the  time  dosing  was  initiated. 

Propargite  was  demonstrated  to  be 
mutagenic  in  a  Chinese  hamster  ovary 
cell  gene  mutation  study  in  the  absence 
of  metabolic  activation,  which  indicates 
that  propargite  is  a  direct-acting 
mutagen.  Overall  these  data  provide 
evidence  for  a  mutagenicity  concern 
that  would  support  a  carcinogenicity 
concern. 

Exposure  to  propargite  results  in  an 
increased  incidence  of  undifferentiated 
sarcoma  of  the  jejunum  in  both  sexes  of 
Sprague-Dawley  rats.  This  malignant 
tumor  was  produced  with  a  high 
incidence  at  an  unusual  site.  Based  on 
these  results,  EPA  has  determined  that 
propargite  induces  cancer  in  animals. 
Full  details  and  references  can  be  found 
in  the  report  from  the  February  12, 1992 
Peer  Review  Committee  meeting. 

Propylene  Oxide 

EPA  has  concluded  that  exposure  to 
propylene  oxide  results  in  the  induction 
of  benign  and  malignant  tumors  in  the 
nasal  cavity  of  mice  and  rats.  In  a  2-year 
inhalation  study  at  0,  200,  or  400  ppm 
using  B6C3F1  mice,  hemangiomas  and 
hemangiosarcomas  of  the  nasal  cavity 
were  statistically  increased  both 
individually  and  when  the  two  tumor 
types  were  combined  in  male  mice  at 
the  HDT.  In  addition  there  were 
significant  positive  (increasing)  trends 
for  both  benign  and  malignant  tumors  of 
this  type.  In  female  mice,  the  incidence 
of  combined  hemangiomas/ 
hemangiosarcomas  was  also  statistically 
significant  at  the  HDT.  The  female  mice 
also  showed  a  significant  dose-related 
trend  of  mammary  gland 
adenocarcinomas  relative  to  controls.  In 
a  2-year  inhalation  study,  Cpb:WU 
Wistar  rats  were  exposed  to  propylene 
oxide  at  doses  of  0,  30, 100,  or  300  ppm. 
A  statistically  significant  increase  in 
mammary  gland  fibroadenomas  and 
adenocarcinomas  was  found  in  the  high- 
dose  females  when  compared  to 
controls.  The  number  of  mammary 
tumors  per  rat  was  also  significantly 
increased.  While  there  was  no  increase 
in  tumors  of  the  nasal  cavity,  a 
statistically  significant  increase  in 
nonneoplastic  alterations  (degenerative 
changes  and  hyperplasia)  of  the 
olfactory  and  respiratory  epithelium 
was  observed  in  each  sex  in  each 
exposure  group.  In  addition  to  the 
inhalation  studies,  there  is  a  gavage 
study,  which  showed  forestomach 
tumors  (primarily  squamous  cell 
carcinomas),  and  a  subcutaneous  study 
in  mice,  which  showed  tumors  at  the 
site  of  injection. 
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Like  other  epoxides,  propylene  oxide 
is  DNA-reactive.  It  is  a  direct-acting 
mutagen  with  positive  results  in 
bacterial,  yeast.  Drosophila,  and 
cultured  mammalian  cells.  Propylene 
oxide  is  a  clear  alkylating  agent  and  is 
mutaeenic. 

Altnough  the  majority  of 
carcinogenicity  studies  involved  routes 
of  exposure  other  than  ingestion, 
because  tumors  were  produced  distant 
from  the  site  of  administration  {e.g., 
mammary  gland  tumors),  the  data  shows 
that  propylene  oxide  has  tumor- 
inducing  potential  independent  of  the 
route  of  exposure  and  thus  EPA 
concludes  that  these  tests  are 
appropriate  for  evaluating  the  safety  of 
propylene  oxide  in  the  diet.  (EPA  also 
considered  the  gavage  study  in  making 
its  induce  cancer  call.)  Details  on  the 
studies  related  to  the  carcinogenicity 
and  supporting  information  can  be 
found  inEPA’s  Integrated  Risk 
Information  System  (IRIS)  prepared  by 
the  Agency’s  Carcinogenicity  Risk 
Assessment  Verification  Endeavor 
(CRAVE)  group.  Based  on  the  positive 
response  in  the  carcinogenicity  studies, 
propylene  oxide’s  structural  similarity 
to  other  known  animal  carcinogens 
(epichlorohydrin  and  ethylene  oxide), 
and  its  genotoxic  potential,  EPA  has 
determined  that  in  appropriate  tests 
propylene  oxide  induces  cancer  in 
animals. 

Simazine 

EPA  has  concluded  that  exposure  to 
simazine  results  in  increased  incidents 
of  malignant  mammary  gland 
carcinomas  and  malignant  pituitary 
gland  carcinomas  in  female  Sprague- 
Dawley  rats  at  the  HDT.  Male  and 
female  Sprague-Dawley  rats  were  fed 
simazine  for  2  years  at  doses  ftf  0  ppm 
(as  controls),  10  ppm,  100  ppm,  or  1,000 
ppm.  Due  to  excessive  mortality  and 
significant  decreased  weight  gain  in 
female  rats  at  the  HDT  (1,000  ppm),  this 
dose  appeared  excessive  for  testing 
carcinogenicity.  However,  when  the 
shortened  lifespan  in  the  females  was 
considered  in  the  statistical  analysis,  the 
incidence  of  malignant  mammary  gland 
carcinoma  at  both  the  100  and  1,000 
ppm  doses  was  statistically  significant 
compared  to  controls.  There  was  a 
statistically  significant  increase  in  the 
combined  mammary  gland  adenoma/ 
carcinoma  compared  to  control 
incidence  as  well.  These  and  other  dose- 
related  trends  suggest  that  the  mammary 
gland  carcinomas  contributed  to  the 
increased  mortality  at  the  HDT.  There 
were  no  dose-related  adverse  effects 
seen  in  the  male  rats  tested. 

Male  and  female  CD-I  mice  were  fed 
simazine  for  95  weeks  at  levels  ranging 


from  0  to  4000  ppm.  There  was  no 
increased  incidence  of  tumors 
associated  with  simazine  exposure. 

Simazine  is  structurally  related  to 
other  S-triazine  herbicides.  Studies 
involving  several  of  these  compounds 
show  that  exposure  leads  to  an 
increased  incidence  of  mammary  gland 
tumors.  Simazine  was  found  to  be 
negative  for  gene  mutations  in  the 
Salmonella  assay,  but  positive  in  the 
mouse  lymphoma  assay,  the  Drosophila 
assay  and  plant  cytogenic  assays. 

Studies  showing  statistically 
significant  increases  in  malignant 
mammary  gland  tumors  and  pituitary 
gland  carcinomas,  together  with  the 
structural  similarity  with  other  S- 
triazine  compounds,  lead  EPA  to 
conclude  that  simazine  induces  cancer 
in  female  rats.  Discussions  of  the 
various  studies  on  the  carcinogenicity  of 
simazine  can  be  found  in  the  Health 
Effects  Division  (HED)  Peer  Review  of 
simazine  (July  31, 1989). 

B.  Proposed  Food  Additive  Revocations 

Captan 

EPA  is  proposing  to  revoke  the  food 
additive  regulation  for  the  fungicide 
captan  (or  N-trichloromethylmercapto- 
4-cyclohexene-l,2-dicarboximide)  in  or 
on  washed  raisins.  This  food  additive 
regulation,  set  at  50  ppm,  is  codified  at 
40  CFR  185.500.  EPA  is  proposing 
revocation  of  this  regulation  because  the 
Agency  has  determined  that  captan 
induces  cancer  in  animals.  Thus  the 
regulation  violates  the  Delaney  Clause 
in  section  409  of  the  FFDCA. 

Ethylene  Oxide 

EPA  is  proposing  to  revoke  the  food 
additive  regulations  permitting  the 
direct  application  of  ethylene  oxide  to 
ground  spices.  This  food  additive 
regulation  is  codified  at  40  CFR 
185.2850.  EPA  is  proposing  revocation 
of  this  food  additive  regulation  because, 
based  on  tests  which  are  appropriate  for 
the  evaluation  of  the  safety  of  food 
additives,  ethylene  oxide  has  been 
found  to  induce  cancer  in  animals.  Thus 
the  regulation  violates  the  Delaney 
Clause  in  section  409  of  the  FFDCA. 

The  American  Spice  Trade 
Association  (ASTA)  has  submitted  a 
letter  challenging  the  applicability  of 
the  inhalation  studies  described  in 
section  II.  A  of  this  notice  to  the 
conclusion  that  EtO  induces  cancer 
within  the  meaning  of  the  Delaney 
Clause.  ASTA  refers  to  section  409, 
which  prohibits  the  approval  of  a  food 
additive  (including  pesticide  residues)  if 
it  is  found  to  induce  cancer  when 
ingested  by  man  or  animal,  or  if  it  is 
found,  after  tests  which  are  appropriate 


for  the  evaluation  of  food  additives,  to 
induce  cancer  in  man  or  animals.  ASTA 
does  not  believe  that  the  inhalation 
studies  are  appropriate  for  assessing 
whether  EtO  induces  cancer  when 
ingested.  A  copy  of  this  letter  is 
available  for  inspection  and  comment 
through  the  OPP  docket  at  the  location 
and  telephone  number  listed  under 
“ADDRESSES”  above  in  this  document 

Mancozeb 

EPA  is  proposing  to  revoke  the  food 
additive  regulations  for  mancozeb 
(expressed  as  the  coordination  product 
of  zinc  ion  and  maneb  (or  manganous 
ethylenebisdithiocarbamate))  for 
residues  in  the  brans  of  barley,  oats,  and 
rye  (20  ppm)  and  in  the  flours  of  barley, 
oats,  rye,  and  wheat  (1  ppm).  These  food 
additive  regulations  are  codified  at  40 
CFR  185.6300.  EPA  is  proposing  to 
revoke  this  food  additive  regulation 
because  the  Agency  has  determined  that 
mancozeb  induces  cancer  in  animals. 
Thus  the  regulation  violates  the  Delaney 
Clause  in  section  409  of  the  FFDCA. 

Oxyfluorfen 

EPA  is  proposing  to  revoke  the  food 
additive  regulations  for  residues  of 
oxyfluorfen  on  cottonseed  oil, 
peppermint  oil,  spearmint  oil,  and 
soybean  oil.  These  food  additive 
regulations,  set  at  0.25  ppm,  are  codified 
at  40  CFR  185.4600.  EPA  is  proposing 
to  revoke  these  food  additive  regulations 
because  the  Agency  has  determined  that 
oxyfluorfen  induces  cancer  in  animals. 
Thus  the  regulation  violates  the  Delaney 
clause  in  section  409  of  the  FFDCA. 

Propargite 

EPA  is  proposing  to  revoke  the  food 
additive  regulations  for  residues  of 
propargite  on  dried  figs  (9  ppm),  raisins 
(25  ppm),  and  dried  tea  (10  ppm),  which 
are  codified  at  40  CFR  185.5000.  EPA  is 
proposing  to  revoke  these  food  additive 
regulations  because  the  Agency  has 
determined  that  propargite  induces 
cancer  in  animals.  Thus  the  regulation 
violates  the  Delaney  Clause  in  section 
409  of  the  FFDCA. 

It  should  be  noted  that  this  proposed 
revocation  of  the  section  409  tolerances 
for  propargite  does  not  affect  hops.  EPA 
recently  announced  a  change  in  its 
policy  with  respect  to  the  classification 
of  dried  hops  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA)  (PR 
Notice  93-12,  December  23, 1993). 

Under  this  revision,  hops  are  considered 
for  regulatory  purposes  as  a  raw 
agricultural  commodity  in  both  the  fresh 
(green)  and  dried  forms.  EPA  has 
reclassified  dried  hops  as  a  raw 
agricultural  commodity  consistent  with 
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recent  legislative  directives  on  this 
subject. 

Propylene  Oxide 

EPA  is  proposing  to  revoke  the  food 
additive  regulations  for  residues  of 
propylene  oxide  on  cocoa  (300  ppm), 
glace  fruit  (700  ppm),  gums  (300  ppm), 
processed  nutmeats  (except  peanuts) 
(300  ppm),  dried  prunes  (700  ppm), 
processed  spices  (300  ppm),  and  starch 
(300  ppm).  The  food  additive 
regulations  are  codified  at  40  CFR 
185.5150.  EPA  is  proposing  revocation 
since  the  Agency  has  determined  that 
propylene  oxide  induces  cancer  in 
animals  and  induces  cancer  in  tests 
appropriate  for  the  evaluation  of  the 
safety  of  food  additives.  Thus  the 
regulation  violates  the  Delaney  Clause 
in  section  409  of  the  FFDCA. 

Simazine 

EPA  is  proposing  to  revoke  the  food 
additive  regulations  for  simazine, 
codified  at  CFR  185.5350,  for  residues 
on  sugarcane  molasses  (1  ppm),  potable 
water  (0.01  ppm)  and  sugarcane  syrup 
(1  ppm).  EPA  is  proposing  revocation  of 
the  food  additive  regulations  because 
EPA  has  determined  that  Simazine 
induces  cancer  in  animals.  Thus  the 
regulation  violates  the  Delaney  Clause 
in  section  409  of  the  FFDCA. 


Table  1— Food  Additive  Regula¬ 
tions  Proposed  for  Revocation 


Pesticide 

CFR  Cita¬ 
tion 

Commodity  and 
food  additive 
regulation  level 
(ppm) 

Captan  . 

185.500 

Raisins  (50.0) 

Ethylene 

oxide. 

185.2850 

Ground  spices 
(50.0) 

Mancozeb  .. 

185.6300 

Bran  of  oats, 
barley,  rye 
(20);  flours  of 
oats,  barley, 
rye,  wheat 
(10) 

Oxyfluorfen  . 

185.4600 

Peppermint, 
spearmint, 
soybean,  and 
cottonseed 
oils  (0.25) 

Propargite  .. 

185.5000 

Dried  tea  (10), 
raisins  (25), 
and  dried  figs 
(9) 

Table  1— Food  Additive  Regula¬ 
tions  Proposed  for  Revoca¬ 
tion— Continued 


Pesticide 

CFR  Cita¬ 
tion 

Commodity  and 
food  additive 
regulation  level 
(ppm) 

Propylene 

185.5150 

Glace  fruit 

oxide. 

(700),  cocoa 
(300),  gums 

(300),  proc¬ 
essed 

nutmeats  (ex¬ 
cept  peanuts) 

(300),  dried 
prunes  (700), 
starch  (300), 
processed 
spices  (300) 

Simazine  .... 

185.5350 

Sugarcane  mo¬ 
lasses  (1.0), 
potable  water 
(0.1),  sugar¬ 
cane  syrup 
(1-0) 

C.  Consideration  of  Comments 

Any  interested  person  may  submit 
comments  on  this  proposed  action  on  or 
before  September  29, 1994  at  the 
address  given  in  the  section  entitled 
“ADDRESSES.”  Before  issuing  final 
actions,  EPA  will  consider  all  relevant 
comments,  which  should  be  limited 
only  to  the  pesticides  and  food  additive 
regulations  subject  to  this  proposed 
notice,  as  well  as  comments  that  have 
already  been  submitted  in  response  to  a 
February  5, 1993  notice  which  asked  for 
comments  on  various  EPA,  FDA,  and 
USDA  policies  for  regulating  pesticide 
residues  in  foods  and  feeds  (58  FR 
7470).  That  notice  requested  comments 
on  the  following  areas:  coordination  of 
section  408  and  409;  concentration  of 
residues;  classification  of  foods  as 
“ready-to-eat”;  the  fate  of  affected 
FIFRA  registrations;  the  DES  proviso; 
section  18  emergency  exemptions;  and 
regulatory  impacts. 

III.  Executive  Order  12866 

The  Agency  has  not  completed  an 
evaluation  of  the  economic  impacts  of 
this  regulatory  action  because  an 
evaluation  of  benefits  is  irrelevant  to 
action  under  the  Delaney  Clause.  The 
Agency  is  compelled  to  take  this  action 
without  regard  to  the  cost-benefit 
relationship.  However,  the  Agency 
welcomes  any  comments  and 
information  which  would  contribute  to 
an  analysis  of  the  impacts  of  this  action 
and  similar  future  actions. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354;  94  Stat.  1164,  5  U.S.C. 
601  et  seq.)  requires  EPA  to  analyze 


regulatory  options  to  assess  the 
economic  impact  on  small  businesses, 
small  governments,  and  small 
organizations.  As  explained  above,  the 
Agency  is  compelled  to  take  this  action 
without  regard  to  the  economic  impacts. 
Again,  EPA  welcomes  any  information 
on  impacts  to  small  businesses, 
governments,  and  organizations. 

V.  Paperwork  Reduction  Act 

This  order  does  not  contain  any 
information  collection  requirements 
subject  to  review  by  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  185 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Food 
additives,  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirments. 

Dated:  June  18, 1994. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  185  be  amended  as  follows: 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

§  185.500  [Removed] 

2.  By  removing  §  185.500  Captan. 

§185.2850  [Removed] 

3.  By  removing  §  185.2850  Ethylene 
oxide. 

§  185.4600  [Removed] 

4.  By  removing  §  185.4600 
Oxyfluorfen. 

§185.5000  [Amended] 

5.  By  amending  §  185.5000  Propargite 
by  removing  from  the  table  therein  the 
entries  for  dried  tea,  raisins,  and  dried 
figs. 

§185.5150  [Removed] 

6.  By  removing  §  185.5150  Propylene 
oxide. 

§  185.5350  [Removed] 

7.  By  removing  §  185.5350  Simazine. 
(FR  Doc.  94-15925  Filed  6-28-94;  4:15  pm] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61 , 64  and  69 
[CC  Docket  No.  92-77,  DA  94-703] 

Billed  Party  Preference  for  0+ 

InterLATA  Calls 

AGENCY:  Federal  Communications 
Commission  (FCC). 

ACTION:  Notice  of  proposed  rulemaking: 
extension  of  time. 

SUMMARY:  The  Policy  and  Program 
Planning  Division  of  the  Common 
Carrier  Bureau  of  the  Federal 
Communications  Commission  released 
an  order  extending  the  time  in  which  to 
file  comments  and  replies  in  response  to 
its  Further  Notice  of  Proposed 
Rulemaking.  On  June  6, 1994, 
Competitive  Telecommunications 
Association  (CompTel),  Bell  Atlantic, 
Teleport  Communications,  American 
Public  Communications  Council,  and 
MFS  Communications  filed  a  motion  for 
extension  of  the  filing  deadline  on  the 
grounds  that  extra  time  was  needed  for 
the  assembly  of  price  and  cost  data  and 
studies  as  well  as  analysis.  The 
Commission  granted  this  request  in 
substantial  part. 

DATES:  Comments  must  be  filed  on  or 
before  August  1, 1994,  and  replies  must 
be  filed  on  or  before  August  31, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  St.  NW„ 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  S.  Nadel,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  (202)  632-1301. 

SUPPLEMENTARY  INFORMATION: 

Order 

In  the  Matter  of:  Billed  Party  Preference  for 
0+  InterLATA  Calls. 

Adopted:  June  24, 1994. 

Released:  June  24, 1994. 

By  the  Chief,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau: 

1.  On  June  6, 1994,  Competitive 
Telecommunications  Association 
(CompTel),  Bell  Atlantic,  Teleport 
Communications,  American  Public 
Communications  Council,  and  MFS 
Communications  (hereinafter  Joint 
Parties)  filed  a  motion  for  extension  of 
time  to  file  comments  in  response  to  the 
Further  Notice  of  Proposed  Rulemaking 
in  the  above-captioned  proceeding.1 
Comments  are  scheduled  to  be  filed  by 


1  Billed  Party  Preference  for  0+  InterLATA  Calls. 
CC  Dockot  No.  92-77,  FCC  94-117  (released  June 
6.  1994),  59  F.R.  30754  (June  15. 1994). 


July  8, 1994  and  replies  by  July  29, 

1994.  Joint  Parties  seek  an  extension 
until  August  8, 1994  for  comments  and 
September  12, 1994  for  replies. 

2.  The  Joint  Parties  give  three  reasons 
for  their  request.  First,  they  argue  that 
the  Commission  seeks  comment  on 
many  issues  and  that  a  number  of  these 
require  the  assembly  of  price  and  cost 
data  and  studies  as  well  as  detailed 
analysis.  The  Joint  Parties  assert  that, 
given  the  large  amount  of  information 
requested,  the  thoroughness  and 
usefulness  of  the  record  will  be 
enhanced  immeasurably  if  an  additional 
month  is  provided  for  comments  and  a 
total  of  five  weeks  is  provided  for  reply 
comments.  Second,  the  Joint  Parties 
argue  that  an  extension  of  time  will  help 
minimize  the  likelihood  that  a 
multitude  of  detailed  ex  parte  filings 
will  be  made  after  the  comment  cycle 
has  ended.  They  state  that  an  extension 
will  allow  all  parties  to  develop  more 
fully  the  substantive  data  and  analysis 
requested  in  their  initial  comments, 
thereby  permitting  parties  to  make  their 
primary  reply  thereto  within  the 
scheduled  comment  cycle.  Third,  the 
Joint  Parties  ask  that  deadlines  be 
extended  so  as  to  accommodate  the 
vacation  schedules  of  key  personnel  for 
the  July  4th  and  Labor  Day  weekends. 

3.  We  do  not  routinely  grant 
extensions  of  time.2  In  this  case, 
however,  we  are  aware  that  the  data  we 
seek  includes  a  significant  amount  of 
empirical  information  that  may  not  be 
easy  to  collect  quickly.  We  also  observe 
that  no  party  has  opposed  this  extension 
of  time  and  that  the  Joint  Parties  state 
that  both  AT&T  and  BellSouth  have 
reviewed  this  request  for  extension  and 
that  both  have  indicated  that  they  have 
no  objection  to  it.  Therefore,  in  the 
interests  of  allowing  all  parties  to 
develop  more  fully  the  substantive  data 
and  analysis  requested  in  their  initial 
comments  and  permitting  thorough 
responses  to  those  data  to  be  made  in 
reply  comments,  thereby  enhancing  the 
completeness  of  the  record  for 
evaluating  BPP,  we  are  willing  to  grant 
parties  an  extension  of  time  in  which  to 
file  comments  and  replies.  We  believe, 
however,  that  the  comment  and  reply 
dates  proposed  by  the  Joint  Parties 
would  result  in  excessive  delay,  the 
need  for  which  is  not  clearly 
demonstrated  in  their  petition. 
Therefore,  we  grant  all  parties  an 
extension  of  time  for  the  filing  of 
comments  from  July  8, 1994  to  August 
1, 1994  and  for  the  filing  of  reply 
comments  from  July  29, 1994  to  August 
31, 1994. 


2  47  CFR  1.46(a). 


4.  Accordingly,  it  is  ordered  that  the 
Joint  Parties  Request  for  Extension  of 
Time  is  granted  to  the  extent  provided 
herein,  and  otherwise  is  denied.3 
Federal  Communications  Commission. 
James  D.  Schlichting, 

Chief.  Policy  and  Program  Planning  Division. 
Common  Carrier  Bureau. 

(FR  Doc.  94-15990  Filed  6-30-94;  8:45  ami 

BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  654 

[Docket  No.  940686-4186;  I.D.  062094B] 

Stone  Crab  Fishery  of  the  Gulf  of 
Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  proposed 
moratorium. 

SUMMARY:  NMFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Council  has  proposed,  as  part  of 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Stone  Crab 
Fishery  of  the  Gulf  of  Mexico  (FMP),  a 
4-year  moratorium  on  the  issuance  of 
Federal  numbers  and  color  codes  for  use 
in  the  Gulf  of  Mexico  stone  crab  fishery. 
If  approved,  the  moratorium  will  be 
effective  July  1, 1994.  This  document  is 
intended  to  discourage  entry  into  the 
fishery  based  on  economic  speculation 
while  the  Secretary  of  Commerce 
(Secretary)  considers  whether  to 
approve,  disapprove,  or  partially 
disapprove  Amendment  5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The  Stone 
crab  fishery  in  the  exclusive  economic 
zone  (EEZ)  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  is 
implemented  through  regulations  at  50 
CFR  part  654  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  management 
measures  applicable  to  the  EEZ  portion 
of  the  fishery  generally  conform  to  the 
management  measures  applicable  to 
waters  managed  by  Florida. 


3 This  action  is  taken  pursuant  to  Sections  4(j) 
and  5(c)  of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C  154(j)  and  155(c),  and  authority 
delegated  thereunder  pursuant  to  Sections  0.91  and 
0.291  of  the  Commission’s  Rules.  47  CFR  0.91  and 
0.291. 
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The  Council  was  requested  by  its 
industry  advisory  panel  in  1985  to 
identify  alternative  limited  access 
systems  for  the  stone  crab  fishery  for 
review  and  comment  by  the  industry.  In 
anticipation  of  developing  a  limited 
access  system  for  the  stone  crab  fishery 
in  the  EEZ,  the  Council  established  a 
control  date  of  January  15,  1986,  as  a 
possible  basis  for  determining  who  may 
participate  in  the  fishery  (51  FR  5714; 
February  18, 1986).  Subsequently, 
Council  efforts  to  develop  limited  access 
system  alternatives  for  industry  review 
and  comment  were  delayed.  Since  1992, 
members  of  the  industry  have  initiated 
new  discussions  regarding  the  need  for 
a  limited  access  system  for  this  fishery 
and  have  requested  legislation  by 
Florida  to  establish  a  moratorium  on 
new  entrants  in  the  fishery  in  state 
waters. 

The  fishery  currently  has  more 
participants  and  stone  crab  traps  than 
are  necessary  to  harvest  the  optimum 
yield  (OY)  from  the  fishery.  The  number 
of  commercial  vessels  has  increased  by 
261  percent  and  number  of  traps  by  257 
percent  since  the  1977-78  season. 
Currently,  there  are  more  than  690,000 
traps  deployed  in  the  fishery.  Through 
the  mid-1980’s,  the  fishery  was 
characterized  as  an  expanding  fishery 
with  yield  (landings)  increasing  in  a 


direct  linear  fashion  with  effort  (number 
of  traps).  Thereafter,  the  yield  to  effort 
ratio  has  fluctuated. 

Since  the  current  fishing  fleet  is 
capable  of  harvesting  the  entire  stone 
crab  OY,  additional  fishing  effort  would 
lead  to  harvesting  inefficiencies,  more 
management  constraints,  and  increased 
conservation  risks.  Accordingly,  Florida 
has  proposed  a  moratorium  on 
additional  permits  to  participate  in  the 
fishery  in  state  waters  while  the 
industry'  formulates  an  effort  limitation 
program.  The  Council  and  industry  are 
developing  additional  controls  on 
fishing  effort  in  the  EEZ.  Such  controls 
may  include  limited  access  to  the  stone 
crab  resource.  Amendment  5  to  the 
FMP,  currently  being  prepared  for 
submission  to  the  Secretary,  proposes  a 
4 -year  moratorium  on  the  issuance  of 
Federal  numbers  and  color  codes, 
commencing  July  1,  1994,  as  a 
complement  to  Florida’s  proposed 
action,  while  additional  long  term 
controls  are  considered.  This  document 
advises  current  or  prospective 
participants  in  the  stone  crab  fishery  of 
the  proposed  effective  date  of  the  4-year 
moratorium  in  the  event  that  the 
Secretary  approves  that  part  of 
Amendment  5  regarding  the  4-year 
moratorium. 


The  regulations  at  50  CFR  654.4(c) 
provide  that  a  person  who  cannot  obtain 
a  Florida  stone  crab  permit  may  obtain 
from  the  Director,  Southeast  Region, 
NMFS  (Regional  Director),  a  Federal 
number  and  color  code  for  use  in 
marking  his  or  her  gear  and  vessel  when 
fishing  for  stone  crabs  in  the  EEZ.  The 
Regional  Director  has  not  issued  a  single 
number/color  code  under  this  provision, 
i.e.,  all  numbers  and  color  codes  used  in 
the  stone  crab  fishery  in  both  the  EEZ 
and  Florida’s  waters  have  been  obtained 
from  Florida.  If  Amendment  5  is 
approved  by  the  Secreiary  and 
implemented  through  final  regulations, 
the  Regional  Director  would  no  longer 
be  authorized  to  issue  Federal  numbers 
and  color  codes,  and  any  such  numbers 
or  codes  issued  between  July  1, 1994, 
and  the  effective  date  of  the  regulations 
would  no  longer  be  valid. 

Classification 

This  proposed  rule  is  not  subject  to 
review  under  E.O.  12866. 

Authority':  16  U.S.C.  1801  et  seq. 

Dated:  June  27, 1994. 

Henry  R.  Beasly, 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

|FR  Doc.  94-16067  Filed  6-28-94;  2:34  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

RIN  056Q-AD81 

1994-1995  Marketing  Year  Penalty 
Rates  for  All  Kinds  of  Tobacco  Subject 
to  Quotas 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

ACTION:  Notice  of  determination. 

SUMMARY:  This  notice  sets  forth  the 
determination  of  the  1994-1995 
marketing  year  penalty  rate  for  excess 
tobacco  for  all  kinds  of  tobacco  subject 
to  marketing  quotas.  In  accordance  with 
section  314  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
marketing  quota  penalties  for  a  kind  of 
tobacco  are  assessed  at  the  rate  of 
seventy-five  (75)  percent  of  the  average 
market  price  for  that  kind  of  tobacco  for 
the  immediately  preceding  marketing 
year. 

EFFECTIVE  DATE:  July  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  D.  Thompson,  Agricultural 
Program  Specialist,  Tobacco  and 
Peanuts  Division,  United  States 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
P.O.  Box  2415,  Washington,  DC  20013- 
2415,  phone  202-720-4281. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12886 

This  action  has  been  determined  to  be 
not-significant  for  purposes  of  Executive 
Order  12886  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
t<  which  this  notice  applies  are: 


Commodity  Loan  and  Purchases — 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Agricultural  Stabilization  and 
Conservation  Service  is  not  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12778 

Executive  Order  12778  is  not 
applicable  to  this  notice. 

Discussion 

Section  314  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
provides  that  the  rate  of  penalty  per 
pound  for  a  kind  of  tobacco  that  is 
subject  to  marketing  quotas  shall  be 
seventy-five  (75)  percent  of  the  average 
market  price  for  such  tobacco  for  the 
immediately  preceding  marketing  year. 

For  all  kinds  of  tobacco  subject  to 
marketing  quotas,  except  Puerto  Rico 
(type  46)  tobacco,  The  Agricultural 
Statistics  Board,  National  Agricultural 
Statistical  Service,  United  States 
Department  of  Agriculture  determines 
and  announces  annually  the  average 
market  prices  for  each  type  of  tobacco. 
The  penalty  rates  are  determined  on  the 
basis  of  this  information. 

The  national  marketing  quota  for 
Puerto  Rico  (type  46)  tobacco  for  the 
immediately  preceding  marketing  year 
was  “0”  pounds.  There  is  no  record  of 
any  such  tobacco  being  marketed. 
Consequently,  the  penalty  rate  for  the 
1994-1995  marketing  year  cannot  be 
determined  based  on  seventy-five  (75) 
percent  of  the  average  market  price  for 
the  immediately  preceding  year. 
Therefore,  the  penalty  rate  for  Puerto 
Rico  (type  46)  tobacco  for  the  1994- 
1995  marketing  year  shall  be  the  same 
as  the  penalty  rate  determined  for  the 
1989-1990  marketing  year,  the  last  year 
in  which  marketing  information  is 
available. 


Since  the  determination  of  the  1994- 
1995  marketing  year  rates  of  penalty 
reflect  only  mathematical  computations 
which  are  required  to  be  made  in 
accordance  with  a  statutory  formula,  it 
has  been  determined  that  no  further 
public  rulemaking  is  required. 

Determination 

Accordingly,  it  is  determined  the 
1994-1995  marketing  year  rates  of 
penalty  for  kinds  of  tobacco  subject  to 
marketing  quotas  are  as  follows: 

Rate  of  Penalty 

(1994-1995  Marketing  Year) 


Kinds  of  tobacco 


Cents  per 
pound 


Flue-Cured . . . 

Burley . . . 

Fire-Cured  (Type  21) . 

Fire-Cured  (Types  22  and  23) . 

Dark  Air-Cured  (Types  35  and  36) 

Virginia  Sun-Cured  (T ype  37)  . 

Cigar-Filler  and  Binder  (Types  42, 

43,  44,  54.  and  55)  . 

Puerto  Rico  Cigar-Fiiler  (Type  46) 


1.26 
1 
1 
1 
1 
1 

1.07 

.57 


Signed  at  Washington.  DC  on  June  24. 
1994. 

Bruce  R.  Weber, 

Acting  Administrator.  Agricultural 
Stabilization  and  Conservation  Service 
(FR  Doc.  94-16056  Filed  6-30-94;  8  45  am| 
BILLING  CODE  3410-05-* 


Federal  Grain  Inspection  Service 

Opportunity  for  Designation  in 
Maricopa,  Pinal,  and  Yuma  Counties 
Arizona 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
authorizes  FGIS’  Administrator  to 
designate  persons  to  provide  official 
services  in  specified  areas.  FGIS  is 
requesting  persons  interested  in 
providing  official  services  in  Maricopa, 
Pinal,  and  Yuma  Counties  Arizona  to 
submit  an  application  for  designation. 
DATES:  Applications  must  be 
postmarked  on  or  sent  by  telecopier 
(FAX)  by  August  1, 1994. 

ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart.  Chief, 
Review  Branch.  Compliance  Division. 
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FGIS,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-1015, 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier, 
FGIS  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  at  1400 
Independence  Avenue,  S.W.,  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
.  Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act,  authorizes 
FGIS’  Administrator,  after  determining 
that  there  is  a  need  for  official  services, 
to  designate  a  qualified  applicant  to 
provide  official  services  in  a  specified 
area  after  determining  that  the  applicant 
is  better  able  than  any  other  applicant 
to  provide  such  official  services. 

FGIS  has  given  Farwell  Grain 
Inspection,  Inc.  (Farwell),  and  the 
California  Department  of  Food  and 
Agriculture  (California)  authority  to 
provide  official  services  in  certain 
counties  in  Arizona  for  a  period  ending 
September  1994. 

Farwell  subsequently  advised  FGIS 
that  they  believe  there  is  sufficient  need 
for  official  inspection  services  to 
warrant  establishing  a  permanent  office 
in  Arizona.  According,  FGIS  is 
requesting  persons  interested  in 
'  providing  official  services  in  Arizona  to 
submit  an  application  for  designation. 

The  Counties  in  Arizona,  pursuant  to 
Section  7(f)(2)  of  the  Act,  which  may  be 
t  assigned  to  the  applicant  selected  for 
’  designation  are  Maricopa,  Pinal,  and 
Yuma. 

Interested  persons  are  hereby  given  an 
opportunity  to  apply  for  designation 
under  the  provisions  of  Section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder.  Section 
7(g)(1)  of  the  Act  provides  that 
designations  of  official  agencies  shall 
end  not  later  than  triennially  and  may 
be  renewed  according  to  the  criteria  and 
procedures  prescribed  in  Section  7(f)  of 
the  Act.  Designation  in  the  Arizona 
Counties  is  for  a  period  not  to  exceed  3 
years  beginning  about  January  1, 1995. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 


Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  after  the  FGIS  determines 
that  there  is  a  need  for  official  services 
in  the  Arizona  Counties. 

AUTHORITY:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  June  21, 1994 
Neil  E.  Porter 

Director,  Compliance  Division 

(FR  Doc.  94-15574  Filed  6-30-94;  8:45  am] 

BILUNG  CODE  3410-EN-F 


Opportunity  to  Comment  on  the 
Applicants  for  the  Little  Rock  (AR),  Los 
Angeles  (CA),  and  Ohio  Valley  ON) 

Areas 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  FGIS  is  requesting  comments 
on  the  applicants  for  designation  to 
provide  official  services  in  the 
geographic  areas  currently  assigned  to 
Little  Rock  Grain  Exchange  Trust  (Little 
Rock),  Los  Angeles  Grain  Inspection 
Service,  Inc.  (Los  Angeles),  and  Ohio 
Valley  Grain  Inspection,  Inc.  (Ohio 
Valley). 

DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  August  1, 1994. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Janet  M.  Hart, 
Chief,  Review  Branch,  Compliance 
Division,  FGIS,  USDA,  Room  1647 
South  Building,  P.O.  Box  96454, 
Washington,  DC  20090-6454. 

SprintMail  users  may  respond  to 
[A:ATTMAIL,0:USDA,ID:A36JHART]. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  1A36JHART.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015,  attention:  Janet  M.  Hart.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  S.W.,  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  May  3, 1994,  Federal  Register 
(59  FR  22816),  FGIS  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to  Little 


Rock,  Los  Angeles,  and  Ohio  Valley  to 
submit  an  application  for  designation. 
Applications  were  due  by  May  31, 1994. 
Little  Rock,  Los  Angeles,  and  Ohio 
Valley,  the  only  applicants,  each 
applied  for  designation  to  serve  the 
entire  area  currently  assigned  to  them. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision. 

FGIS  will  publish  notice  of  the  final 
decision  in  the  Federal  Register,  and 
FGIS  will  send  the  applicants  written 
notification  of  the  decision. 

AUTHORITY:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  June  21, 1-994 
Neil  E.  Porter 

Director,  Compliance  Division 

[FR  Doc.  94-15573  Filed  6-30-94;  8:45  am] 

BILUNG  CODE  3410-EN-F 


Opportunity  for  Designation  in  the 
States  of  Minnesota  and  Mississippi 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  the  Minnesota 
Department  of  Agriculture  (Minnesota), 
and  the  Mississippi  Department  of 
Agriculture  and  Commerce 
(Mississippi),  will  end  December  31, 
1994,  according  to  the  Act,  and  FGIS  is 
asking  persons  interested  in  providing 
official  services  in  the  specified 
geographic  areas  to  submit  an 
application  for  designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  August  1, 1994. 

ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-1015, 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier, 
FGIS  reserves  the  right  to  request  an 
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original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  S.W.. 
during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FG1S’  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Minnesota,  main 
office  located  in  Saint  Paul,  Minnesota, 
and  Mississippi,  main  office  located  in 
Jackson,  Mississippi,  to  provide 
inspection  and  Class  X  and  Class  Y 
weighing  services  under  the  Act  on 
January  1, 1992. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Minnesota  and  Mississippi  end  on 
December  31, 1994. 

The  geographic  area  presently 
assigned  to  Minnesota,  pursuant  to 
Section  7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Minnesota,  except  those  export  port 
locations  within  the  State. 

The  geographic  area  presently 
assigned  to  Mississippi,  pursuant  to 
Section  7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Mississippi,  except  those  export  port 
locations  within  die  State. 

Interested  persons,  including 
Minnesota  and  Mississippi,  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  official  services 
in  the  geographic  areas  specified  above 
under  the  provisions  of  Section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning  January 
1, 1995,  and  ending  December  31, 1997. 
Persons  wishing  to  apply  for 
designation  should  contact  the 


Compliance  Division  at  the  address 
listed  above  for  forms  and  information 
Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

AUTHORITY:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq .) 

Dated:  June  21.  1994 

Neil  E.  Porter 

Director,  Compliance  Division 

[FR  Doc.  94-15572  Filed  6-30^94.  8:45  am! 

BILUNG  CODE  3410-EN-F 


Designation  of  Grain  inspection,  Inc. 
(ND) 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  FGIS  announces  the 
designation  of  Grain  Inspection,  Inc. 
(Jamestown),  to  provide  official 
inspection  services  under  the  United 
States  Grain  Standards  Act.  as  amended 
(Act). 

EFFECTIVE  DATE:  August  1,  1994. 
ADDRESSES:  Janet  M.  Hart,  Chief,  Review 
Branch,  Compliance  Division,  FGIS, 
USDA,  Room  1647  South  Building,  P  O. 
Box  96454,  Washington.  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  telephone  202-720-8525 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  February  1,  1994.  Federal 
Register  (59  FR  4678),  FGIS  announced 
that  the  designation  of  Jamestown  ends 
on  July  31, 1994,  and  asked  persons 
interested  in  providing  official  services 
within  the  specified  geographic  area  to 
submit  an  application  for  designation 
Applications  were  due  by  March  2. 
1994.  Jamestown,  the  only  applicant, 
applied  for  designation  in  the  entire 
area  currently  assigned  to  them. 

FGIS  requested  comments  on  the 
applicant  in  the  April  1, 1994,  Federal 
Register  (59  FR  15370).  Comments  were 
due  by  May  2,  1994.  FGIS  received  no 
comments  by  the  deadline.  FGIS 
evaluated  all  available  information 
regarding  the  designation  criteria  in 
Section  7(f)(1)(A)  of  the  Act;  and 


according  to  Section  7(f)(1)(B), 
determined  that  Jamestown  is  able  to 
provide  official  services  in  the 
geographic  area  for  which  they  applied. 

Effective  August  1, 1994,  and  ending 
July  31.  1997,  Jamestown  is  designated 
to  provide  official  inspection  services  in 
the  geographic  area  specified  in  the 
February  1, 1994,  Federal  Register. 

Official  services  may  be  obtained  by 
contacting  Jamestown  at  701-252-1290. 

AUTHORITY:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq  1 

D&ted:  June  21. 1994 

Neil  E.  Porter 

Director.  Compliance  Division 

(FR  Doc.  94-15571  Filed  6-30-94;  8:45  am) 

BiLUNG  CODE  341C-EM  -F 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration 
Commerce. 

ACTION:  Notice  of  Opportunity  To 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 


Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  353.22  or  §  355.22 
of  the  Commerce  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  of  Commerce  (the 
Department)  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation 

Opportunity  To  Request  a  Review 

Not  later  than  July  31,  1994. 
interested  parties  may  request 
administrative  review  of  die  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
July  for  the  following  periods: 


33952 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Notices 


Antidumping  duty  proceedings: 

Armenia:  Solid  Urea,  (A-831-801)  . 

Azerbaijan:  Solid  Urea,  (A-832-801)  — . . . ... 

Belarus-Baltic:  Solid  Urea,  (A-822-801)  . . . 

Brazil:  Industrial  Nitrocellulose,  (A-351-804)  . .. 

Brazil:  Silicon  Metal  (A-351-806)  . ~ . 

Estonia-Baltic:  Solid  Urea,  (A-447-801) ...» . 

Georgia:  Solid  Urea,  (A-833-801) . 

Germany:  Industrial  Nitrocellulose,  (A-428-803)  . 

Germany:  Solid  Urea,  (A-42S-605) . 

Iran:  Certain  In-Shell  Pistachios,  (A-507-502) . 

Japan:  Professional  Electric  Cutting  Tools,  (A-588-823)  . : . . 

Japan:  Industrial  Nitrocellulose,  (A-588-815)  . . . . . 

Japan:  Malleable  Cast-Iron  Pipe  Fittings,  (A-588-605)  . 

Japan:  High  Power  Microwave  Amplifiers  and  Components  Thereof,  (A-588-005)  .... 

Japan:  Fabric  Expanded  Neoprene  Laminate,  (A-588-404)  . 

Japan:  Synthetic  Methionine,  (A-588-041)  . 

Kazakhstan:  Solid  Urea,  (A-834-801)  . . . . . 

Kyrgzstan:  Solid  Urea,  (A-835-801) . . . 

Latvia-Baltic:  Solid  Urea,  (A-449-801)  . . . 

Lithuania:  Solid  Urea,  (A-451-801) . . . 

Moldova:  Solid  Urea,  (A-841-801)  . 

Romania:  Solid  Urea,  (A-485-601) . . . . . . ... 

Russia:  Solid  Urea,  (A-821-801) . 

Tajikistan:  Solid  Urea,  (A-842-801)  . . . . . 

Thailand:  Carbon  Steel  Butt-Weld  Pipe  Fittings,  (A-549-807)  . 

The  People's  Republic  of  China:  Carbon  Steel  Butt-Weld  Pipe  Fittings,  (A-570-814) 

The  People’s  Republic  of  China-  Industrial  Nitrocellulose,  (A-570-802)  . 

The  Republic  of  Korea:  Industrial  Nitrocellulose,  (A-580-805) . 

The  United  Kingdom:  Industrial  Nitrocellulose,  (A-412-803) . 

Turkmenistan:  Solid  Urea,  (A-843-801) . 

Ukraine:  Solid  Urea,  (A-823-8Q1)  . 

Uzbekistan:  Solid  Urea,  (A-844-801) . 

Suspension  Agreements: 

Brazil:  Certain  Forged  Steel  Crankshafts,  (C-351-609)  . 

Countervailing  Duty  Proceedings: 

Canada:  Certain  Softwood  Lumber  Products,  (G-122-816)  . 

European  Economic  Community:  Sugar  (0408-046) . 

Uruguay:  Leather  Wearing  Apparel,  (C-355-001)  . . 


Period 


7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
01/04/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 

01/01/93-12/31/93 

04/01/93-03/31/94 
01/01/93-12/31/93 
01/01/93-12/31/93 


In  accordance  with  §§  353.22(a)  and 
355.22(a)  of  the  Commerce  regulations, 
an  interested  party  may  request  in 
writing  that  the  Secretary  conduct  an 
administrative  review.  For  antidumping 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  resellers  covered  by  an  antidumping 
finding  or  order  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  the  person  desires  the 
Secretary  to  review  those  particular 
producers  or  resellers.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  a  reseller  (or  a 
producer  if  that  producer  also  resells 
merchandise  from  other  suppliers) 
which  was  produced  in  more  than  one 
country  or  origin,  and  each  country  of 
orgin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specificially  which  reseller(s)  and 
which  countries  of  origin  for  each 
reseller  the  request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099, 
U.S.  Department  of  Commerce, 


Washington,  D.C.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping  Compliance,  Attention: 
John  Kugelman,  in  room  3065  of  the 
main  Commerce  Building.  Further,  in 
accordance  with  §  353.31(g)  or 
§  355.31(g)  of  the  Commerce 
Regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department’s  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  “Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review”,  for  requests 
received  by  July  31, 1994. 

If  the  Department  does  not  receive,  by 
July  31, 1994,  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 


required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  June  23, 1994. 

Holly  A.  Kuga, 

Acting,  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  94-16086  Filed  6-30-94;  8:45  am) 
BILUNG  CODE  3510-OS-M 


[A-475-8\1] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Grain- 
Oriented  Electrical  Steel  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  L.  Katt  or  Lori  Way,  Office  of 
Antidumping  Investigations,  Import 
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Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0498  and  482- 
0656,  respectively. 

Final  Determination 

The  Department  of  Commerce  (the 
Department)  determines  that  grain- 
oriented  electrical  steel  (GOES)  from 
Italy  is  being,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value, 
as  provided  in  section  735  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
“Suspension  of  Liquidation”  section  of 
this  notice. 

Case  History 

Since  the  notice  of  the  preliminary 
determination  and  postponement  of  the 
final  determination  on  February  2,  1994 
(59  FR  5991,  February  9,  1994),  the 
following  events  have  occurred: 

We  conducted  verification  of  the 
respondents’  (ELVA  S.p.A.  and  Acciai 
Speciali  Temi,  S.r.l.  (collectively  Terni)) 
sales  and  cost  questionnaire  responses 
in  Italy  and  the  United  States  in  May 
1994. 

Temi  and  the  petitioners  in  this 
investigation  (Allegheny  Ludlum  Corp., 
Armco,  Inc.,  The  United  Steelworkers  of 
America,  Butler  Armco  Independent 
Union  and  Zanesville  Armco 
Independent  Union)  submitted  case 
briefs  on  June  10, 1994,  and  rebuttal 
briefs  on  June  15, 1994.  No  public 
hearing  was  requested. 

On  June  20, 1994,  a  meeting  took 
place  where  representatives  from  the 
Italian  government  expressed  their 
concerns  regarding  our  findings  at 
verification. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  grain-oriented  silicon 
electrical  steel,  which  is  a  flat-rolled  ' 
alloy  steel  product  containing  by  weight 
at  least  0.6  percent  of  silicon,  not  more 
than  0.08  percent  of  carbon,  not  more 
than  1.0  percent  of  aluminum,  and  no 
other  element  in  an  amount  that  would 
give  the  steel  the  characteristics  of 
another  alloy  steel,  of  a  thickness  of  no 
more  than  0.56  millimeters,  in  coils  of 
any  width,  or  in  straight  lengths  which 
are  of  a  width  measuring  at  least  10 
times  the  thickness,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  numbers  7225.10.0030, 
7226.10.1030,  7226.10.5015  and 
7226.10.5065.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 


written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
March  1, 1993,  thrtiugh  August  31, 

1993. 

Such  or  Similar  Comparisons 

We  have  determined  that  the 
merchandise  subject  to  this 
investigation  constitutes  a  single 
category  of  such  or  similar  merchandise. 

Best  Information  Available  (BIA) 

We  were  unable  to  verify  Temi’s 
submitted  cost  of  production  (COP)  and 
constructed  value  (CV)  information 
because  the  company  did  not  provide 
adequate  source  documentation  at 
verification  to  substantiate  the  accuracy 
and  completeness  of  its  submitted  costs. 
Section  776(b)  of  the  Act  provides  that 
if  the  Department  is  unable  to  verify, 
within  the  time  specified,  the  accuracy 
and  completeness  of  the  factual 
information  submitted,  it  shall  use  BIA 
as  the  basis  for  its  determination. 
Consequently,  we  have  based  this 
determination  on  BL\.  For  a  detailed 
discussion  of  the  problems  encountered 
in  attempting  to  verify  Temi’s  cost 
information,  see  our  response  to 
Comment  One' under  the  “Interested 
Party  Comments”  section  of  this  notice. 

In  determining  what  rate  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  may  assign  lower  rates  for 
those  respondents  who  cooperated  in  an 
investigation  and  rates  based  on  more 
adverse  assumptions  for  those 
respondents  found  to  be  uncooperative 
in  an  investigation  (See,  Final 
Determination  of  Sales  At  Less  Than 
Fair  Value:  Certain  Hot-Rolled  and 
Cold-Rolled  Carbon  Steel  Flat  Products 
and  Certain  Cut-to-Length  Steel  Plate 
from  Belgium,  58  FR  37082,  July  9, 
1993). 

As  detailed  in  the  DOC  position  to 
Comment  One  below,  we  consider  Temi 
to  have  been  cooperative.  When  a 
company  cooperates  with  our  requests 
for  information  but  fails  to  provide  that 
information  in  a  timely  manner  or  in  the 
form  required,  it  is  the  Department’s 
practice  to  use  as  BIA  the  higher  of:  1) 
the  average  of  margins  in  the  petition; 
or  2)  the  calculated  margin  for  another 
firm  for  the  same  class  or  kind  of 
merchandise  from  the  same  country. 
Since  there  was  only  one  less  than  fair 
value  margin  alleged  in  the  petition  and 
there  was  no  other  respondent  in  this 
case,  we  have  applied,  as  BIA,  the  single 
rate  alleged  in  the  petition. 


Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  from  Italy  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  United  States  price  (USP) 
to  foreign  market  value  (FMV).  USP  and 
FMV  were  based  on  information 
contained  in  the  petition,  as  fully 
described  in  the  notice  of  initiation  of 
this  investigation  (58  FR  49017, 
September  21, 1993). 

Interested  Party  Comments 

Comment  1 :  Temi  argues  that  the 
Department  should  amend  its  cost 
verification  report  to  “correct  and 
clarify  numerous  misstatements  and 
fundamental  inaccuracies  contained 
therein.”  Terni  asserts  that  the  cost 
verification  report  incorrectly  casts  the 
company’s  actions  at  verification  as 
uncooperative.  Temi  further  asserts  that 
its  conduct  at  the  cost  verification  and 
throughout  this  investigation  has  been 
cooperative  for  the  following  reasons: 

(1)  Temi  provided  complete  and  timely 
responses  to  the  Department’s  requests 
for  information;  (2)  Temi  completed  two 
successful  sales  verifications 
immediately  following  the  cost 
verification;  and  (3)  the  cost  verification 
was  conducted  at  an  inopportune  time 
for  Temi. 

Petitioners  argue  that  Temi  has  been 
uncooperative  and  has  significantly 
impeded  this  investigation  by  failing  to 
prepare  for,  or  cooperatively  participate 
in,  the  cost  verification.  Therefore, 
under  the  Department’s  two-tiered  BIA 
methodology,  petitioners  assert  that 
Temi  should  be  assigned  the  highest 
margin  alleged  in  the  petition  as  BIA. 

DOC  Position:  We  disagree  with 
Temi’s  statement  regarding  the  accuracy 
of  the  cost  verification  report.  At 
verification  we  found  that  Temi:  (a)  was 
unprepared  and  unable  to  provide 
source  documents  in  a  timely  manner, 
which  impeded  the  testing  that  was 
performed  and  limited  the  amount  of 
testing  which  could  be  completed,  (b) 
did  not  prepare  a  reconciliation  between 
cost  and  financial  systems  or  provide  an 
explanation  of  these  systems,  (c)  was 
unable  to  support  that  all  necessary 
variances  were  reported,  (d)  provided 
differing  labor  amounts  in  the  general 
(or  financial)  accounting  system  and  the 
cost  (or  the  analytical)  system  and  the 
cost  of  goods  sold  calculation  prepared 
at  verification,  and  was  unable  to 
reconcile  these  discrepancies,  (e)  did 
not  provide  audited  financial 
statements,  and  did  not  reconcile 
information  to  its  unaudited  statements, 
and  (f)  caused  delays  in  other  areas 
which  did  not  allow  the  reported 
amounts  for  general  &  administrative 
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expenses,  interest  expense,  and  profit  to 
be  examined.  For  a  more  detailed 
discussion  of  each  of  the  major 
problems  encountered  at  verification 
and  the  areas  where  Temi  challenges 
the  accuracy  of  the  Department’s 
verification  report  see  the  cost 
verification  report,  dated  June  3. 1994 
and  the  calculation  memorandum  dated 
June  16, 1994,  which  are  both  on  file  in 
room  B-099  of  the  Main  Commerce 
Building. 

Regarding  petitioners’  contention  that 
Temi  was  an  uncooperative  respondent, 
we  disagree.  Although  Terni’s  cost 
information  was  unverifiable,  this 
failure  does  not  change  the  fact  that  its 
level  of  participation  throughout  this 
investigation  clearly  indicates  that  it 
cooperated.  Temi  provided  all 
information  requested  in  the 
questionnaire,  permitted  verification  of 
its  data,  and  successfully  completed 
verification  of  its  sales  information. 

Comment  2:  Temi  argues  that  the 
Department  should  use  its  submitted 
costs  rather  than  resort  to  BIA.  However, 
in  the  event  the  Department  determines 
it  is  justified  in  using  BIA.  Terni  argues 
that  the  best  information  available  is 
Temi’s  data,  not  information  contained 
in  the  petition,  because  the  petition 
contains  numerous  errors  in  the 
calculations  of  COP  and  CV.  Finally, 
Temi  asserts  that  if  the  Department 
rejects  its  cost  response,  the  Department 
could  still  use  Terni’s  reported  U.S. 
sales  data  in  making  its  final 
determination  because  this  information 
was  “successfully”  verified. 

Petitioners  argue  that  Temi’s 
submitted  costs  should  not  be  relied 
upon  because  Temi  failed  every  aspect 
of  the  cost  verification.  In  addition, 
petitioners  contend  that  the  Department 
should  reject  Temi’s  entire  response, 
including  its  verified  U.S.  sales  data, 
and  base  the  final  determination  on 
information  provided  in  the  petition. 

DOC  Position:  As  discussed  in  the 
“Best  Information  Available”  section 
above,  during  the  verification  of  the  cost 
response,  the  Department  encountered 
serious  and  pervasive  problems  in  its 
efforts  to  verify  the  information 
submitted  by  Temi.  Consequently,  in 
accordance  with  Section  776(b)  of  the 
Act,  the  Department  was  compelled  to 
use  BIA. 

While  we  were  able  to  verify  Temi’s 
submitted  sales  data,  we  were  unable  to 
verify  its  cost  information.  Without 
verified  COP/CV  data  we  do  not  have  a 
basis  to  calculate  an  appropriate  FMV, 
and  thus  cannot  perform  sales 
comparisons.  Even  if  the  Department 
were  to  contemplate  using  Temi’s 
verified  U.S.  sales  data,  there  is 
insufficient  CV  information  available  in 


the  petition  to  adequately  cover  the  sale 
of  all  products  sold  by  Temi  in  the 
United  States.  Specifically,  the  CV 
specified  in  the  petition  covers  a  single 
product  which  differs  in  physical 
characteristics  from  certain  of  Terni’s 
U.S.  sales.  Additionally,  the  petition 
does  not  provide  adequate  cost 
information  on  which  to  base  difference 
in  merchandise  adjustments.  Under 
such  circumstances,  the  use  of  verified 
U.S.  sales  data  is  inappropriate. 

The  rejection  of  a  respondent’s 
questionnaire  responses  in  toto  and  use 
of  BIA  is  appropriate  and  consistent 
with  past  practice  in  instances  where  a 
respondent  has  failed  to  provide 
verifiable  COP  information.  (See  e.g.. 
Final  Determination  of  Sales  At  Less 
Than  Fair  Value:  Certain  Forged 
Stainless  Steel  Flanges  from  Taiwan.  58 
FR  68859,  December  29, 1993);  and 
Final  Determination  of  Sales  At  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Lead  fr  Bismuth  Carbon  Steel  Products 
from  France,  58  FR  6203,  January  27, 
1993.) 

Moreover,  if  the  Department  were  to 
accept  verified  sales  information  when 
a  respondent’s  cost  information  (a 
substantial  part  of  the  response)  does 
not  verify,  respondents  would  be  in  a 
position  to  manipulate  margin 
calculations  by  permitting  the 
Department  to  verify  only  that 
information  which  the  respondent 
wishes  the  Department  to  use  in  its 
margin  calculation.  Therefore,  as 
described  in  the  “Best  Information 
Available”  section  above,  we  have  based 
Temi’s  margin  for  the  final 
determination  on  BIA.  As  permitted  by 
Section  776(b)  of  the  Act,  the 
Department  is  using,  as  BIA. 
information  contained  in  the  petition. 

Temi’s  four  comments  pertaining  to 
certain  errors  in  the  petition  hold  no 
merit.  The  first  comment  alleging  a 
mathematical  error  in  petitioner’s 
calculation  of  the  cost  of  production  is 
incorrect.  Stage  by  stage  yield  factors  are 
missing  from  petitioner’s  worksheet  but 
have  obviously  been  included  in  their 
analysis.  Petitioners  have  recognized  the 
importance  of  yields  by  listing  at  the 
bottom  of  the  worksheet  the  overall 
yield  for  each  product.  This  yield  factor, 
how'ever.  is  an  average  yield  factor  for 
all  stages  of  the  production  process  and, 
therefore  cannot  be  used  exclusively  for 
purposes  of  recalculating  costs  on  a 
stage  by  stage  basis.  The  remaining  three 
comments  concern  methodologies  used 
by  the  petitioners  in  the  calculation  of 
the  yield  rate  and  depreciation  and  the 
reliance  upon  petitioner’s  costs  as  a 
proxy  for  Temi’s  costs.  The  Department 
determined  that  these  methodologies 
were  appropriate  for  purposes  of 


initiation  and  continues  to  find  them 
reasonable  for  purposes  of  calculating 
CV.  Consequently,  these  methodologies 
are  appropriate  for  use  as  BIA. 

Other  Comments 

Terni  made  additional  comments  on 
various  charges  and  adjustments 
contained  in  its  home  market  and  U.S 
sales  listings.  However,  since  we  are 
basing  our  final  determination  on  BIA. 
those  comments  are  now  moot. 
Accordingly,  no  response  on  behalf  of 
the  Department  is  required. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  735(c)(4) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Italy  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  dumping 
margins,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  margins  are  as 
follows: 


Marsufacturer/producer/exporter 

Margin  per¬ 
centage 

All  Companies  . 

60.79 

International  Trade  Commission  (ITCI 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  now 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry  within  45 
days.  If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist  with  respect  to  the  subject 
merchandise,  the  proceeding  will  be 
terminated  and  all  securities  posted  will 
be  refunded  or  cancelled.  If  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  from  Italy  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notice  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility,  pursuant  to  19  CFR 
353.34(d).  concerning  the  return  or 
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destruction  of  proprietary  information 
disclosed  under  APO.  Failure  to  comply 
is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR 
353.20(a)(4). 

Dated:  June  24, 1994. 

Susan  G.  Esse  rm  an, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-16085  Filed  6-30-94;  8:45  ami 
BILLING  CODE  3510-OS-P 


Intent  To  Revoke  Antidumping  Duty 
Orders  And  Findings 

AGENCY:  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 

ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Orders  and 
Findings. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  orders  and 
findings  listed  below.  Domestic 
interested  parties  who  object  to  these 
revocations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  July  1994. 

EFFECTIVE  DATE:  July  1, 1994. 
SUPPLEMENTARY  INFORMATION*. 
Background 

The  Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  the  following 
antidumping  duty  orders  and  findings 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Duty  Proceeding 

Armenia 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 

831- 801 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Azerbaijan 

Solid  Urea,  52  FR  26366.  July  14, 1987,  A- 

832- 801 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Belarus 

ISolid  Urea,  52  FR  26366,  July  14, 1987,  A- 
822-801 

Contact:  Thomas  Barlow  at  (202)  482-5256 


Georgia 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 

833- 801 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Iran 

In-Shell  Pistachio  Nuts,  51  FR  25922,  July 
17, 1986,  A— 507— 502 

Contact:  Valerie  Turoscy  at  (202)  482-0145 
Japan 

Neoprene  Laminate,  50  FR  29466,  July  19, 
1985,  A— 588-404 

Contact:  Sally  Hastings  at  (202)  482—4366 
Japan 

Cast  Iron  Pipe  Fittings,  52  FR  25281,  July  6, 
1987,  A— 588-605 

Contact:  Sheila  Forbes  at  (202)  482-5253 
Kazakhstan 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 

834- 801 

Contact:Thomas  Barlow  at  (202)  482-5256 
Kyrgyzstan 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 

835- 801 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Latvia 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 
449-801 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Lithuania 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 
451-801  , 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Moldova 

Solid  Urea,  52  FR  263C6,  July  14, 1987,  A- 

841- 801 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Russia 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 
821-801 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Tajikistan 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 

842- 801 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Turkmenistan 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 

843- 801 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Ukraine 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 
823-801 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Uzbekistan 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 

844- 801 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Japan 

Synthetic  Methionine,  38  FR  18382,  July  10, 
1973,  A-588-041 

Contact:  Dennis  Askey  at  (202)  482-0367. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review,  and  domestic  interested  parties 
do  not  object  to  the  Department’s  intent 


to  revoke  pursuant  to  this  notice,  we 
shall  conclude  that  the  antidumping 
duty  orders  and  findings  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation.  However, 
if  interested  parties  do  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review,  or  domestic  interested  parties 
do  object  to  the  Department’s  intent  to 
revoke  pursuant  to  this  notice,  the 
Department  will  continue  the  duty  order 
or  finding  without  further  notice  to  the 
public. 

Opportunity  to  Object 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)  (3),  (4),  (5),  and  (6) 
of  the  Department’s  regulations,  may 
object  to  the  Department’s  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  by  the  last  day  of  July 
1994.  Any  submission  objecting  to  a 
revocation  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353.2(k)  (3),  (4), 
(5),  and  (6)  of  the  Department’s 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
You  must  also  include  pertinent 
certification(s)  in  accordance  with 
§§  353.31(g)  and  353.31(i)  of  the 
Department’s  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  June  28, 1994. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-16172  Filed  6-30-94;  8:45  ami 
BILUNG  CODE  3510-OS-P 


Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Quota  Cheese 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Publication  of  Quarterly  Update 
to  Annual  Listing  of  Foreign 
Government  Subsidies  on  Articles  of 
Quota  Cheese. 

SUMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared  a 
quarterly  update  to  its  annual  list  of 
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foreign  government  subsidies  on  articles 
of  quota  cheese.  We  are  publishing  the 
current  listing  of  those  subsidies  that  we 
have  determined  exist. 

EFFECTIVE  DATE:  July  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Kam  Goff.  Office 
of  Countervailing  Compliance. 
International  Trade  Administration, 

U.S.  Department  of  Commerce. 
Washington,  DC  20230.  telephone:  (2021 
482-2786.  ' 

SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  (“the  TAA”)  requires  the 
Department  of  Commerce  (“the 
Department”)  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 


government  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c)(1)  of  the  TAA, 
and  to  publish  an  annual  list  and 
quarterly  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(h)(2)  of  the 
TAA)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  quota  cheese.  The  appendix 
to  this  notice  lists  the  country,  the 
subsidy  program  or  programs,  and  the 
gross  and  net  amount  of  each  subsidy  on 
which  information  is  currently 
available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 

Appendix 

Quota  Cheese  Subsidy  Programs 


constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  quota  cheese  to 
submit  such  information  in  writing  to 
the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
TAA. 

Dated:  June  27,  1994. 

Susan  G.  Esserman. 

Assistant  Secretary  for  Import 
Administration 


Country 

Program(s) 

Gross 1 
subsidy  (cl 
lb.) 

Net2  sub¬ 
sidy  (c/lb.) 

Austria  . . . 

Export  Restitution  Payments  . . 

226.2 

226-2 

Belgium  . 

European  Community  (EC)  Restitution  Payments  . 

36.8 

36.8 

Canada  . 

Export  Assistance  on  Certain  Types  of  Cheese  . 

25.1 

25.1 

Denmark  . 

EC  Restitution  Payments . 

50.1 

.1 

Finland . . 

Export  Subsidy . . . 

90.1 

90.1 

France  . 

EC  Restitution  Payments . 

523 

52.3 

Germany . 

EC  Restitution  Payments . . . . 

58.6 

58.6 

Greece . 

EC  Restitution  Payments . 

.0 

.0 

Ireland  . . . 

EC  Restitution  Payments . . . . 

45.1 

45.1 

Italy . . 

EC  Restitution  Payments . 

75.3 

75.3 

Luxembourg  . 

EC  Restitution  Payments . . 

36.8 

36.8 

Netherlands  . 

EC  Restitution  Payments  . 

33.6 

33.6 

Norway  . 

Indirect  (Milk)  Subsidy  . . 

16.6 

16.6 

Consumer  Subsidy . . 

36.8 

36.8 

53.4 

53.4 

Portugal  . . 

EC  Restitution  Payments . 

36.1 

36.1 

Spain  . 

EC  Restitution  Payments . . . . 

45.0 

45.0 

Switzerland . 

Deficiency  Payments  . . 

151.0 

151.0 

U.K  . 

EC  Restitution  Payments . 

36.3 

36.3 

'  Defined  in  19  U.S.C.  1677(5). 
2  Defined  in  19  U.S.C.  1677(6). 


(FR  Doc.  94-16203  Filed  6-30-94;  8:45  ami 

BILLING  CODE  3510-0S-P 


International  Trade  Administration, 
Commerce 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  85-3A015. 


SUMMARY:  The  Department  of  Commerce 
has  issued  an  amended  Export  Trade 
Certificate  of  Review  to  California  Dried 
Fruit  Export  Trading  Company 
(“CDFETC”).  This  notice  summarizes 


the  conduct  for  which  certification  has 
been  granted. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202—482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  (“OETCA”)  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 


Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary’s  determination  may, 
within  30  days  of  the  date  of  this  notice 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  cn  the  grounds 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate: 
CDFETC’s  Export  Trade  Certificate  of 
Review  has  been  amended  to  include 
the  following  change: 

The  following  company  has  been 
added  as  a  “Member”  of  the  Certificate: 
“Mariani  Raisin  Co.,  Inc.” 
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Pursuant  to  Section  304(a)(2)  of  the 
ETC  Act,  15  USC  Section  4014(a)(2), 
and  15  CFR  325.7,  the  amended 
Certificate  is  effective  from  April  28, 
1994,  the  date  on  which  the  application 
for  an  amendment  was  deemed 
submitted. 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administration’s  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  June  27, 1994. 

W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  94-16081  Filed  6-30-94;  8:45  am] 
BILLING  CODE  3510-DR-P 


National  Oceanic  and  Atmospheric 
Administration 

[t.D.  0621 94H] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P8G). 

SUMMARY:  Notice  is  hereby  given  that 
the  Naval  Command  Control  and  Ocean 
Surveillance  Center,  (Principal 
Investigators,  Donald  A.  Carder  and  Sam 
H.  Ridgway),  RDT&E  Division  5107, 
49620  Beluga  Road,  Room  200,  San 
Diego,  CA  92152,  has  applied  in  due 
form  for  a  permit  to  take  several  species 
of  large  and  small  cetaceans  and  sea 
turtles  for  purposes  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  August  1, 1994. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301)  713-2289; 

Director,  Northeast  Region,  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930  (508) 281-9200; 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90802-4213  (310)  980-4016; 

Director,  Southeast  Region,  NMFS, 
9721  Executive  Center  Drive,  St. 
Petersburg,  FL  33702  (813)  893-3141; 

Director,  Northwest  Region,  NMFS, 
7600  Sand  Point  Way,  NE.,  BIN  C15700, 
Seattle,  WA  98155  (206)  526-6150;  and 


Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-0070 
(907) 586-7221. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS, 

1335  East-West  Highway,  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  a  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

SUPPLEMENTARY  INFORMATION:  The 

subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Species  and  Wildlife  (50  CFR  part  222). 

The  applicant  proposes  to  harass 
several  species  of  large  whales  and  sea 
turtles,  which  become  accidentally 
entrapped  or  stranded  in  U.S.  waters, 
with  a  low  frequency  (40  Hz)  sound 
source  and  to  monitor  the  physiological 
responses  of  the  animals.  Additionally, 
prior  to  the  audiometric  assessment,  the 
veterinary  staff  will  first  assess  the 
condition  of  each  animal  (s)  and  provide 
health  care  for  those  animals  who  are  ill 
or  injured  in  order  to  improve  their 
probability  of  survival  following  release 
from  stranding  or  entrapment.  The 
applicant  is  studying  the  auditory 
capabilities  of  cetaceans  and  sea  turtles 
and  wishes  to  obtain  audiometric  data 
including  the  effects  of  age,  illness  and 
other  factors  on  hearing,  that  may  be 
used  in  assessing  the  potential  impact  of 
noise  pollution  on  these  species.  The 
study  period  will  be  from  September 
1994  to  September  1999,  and  the  sample 
size  would  be  a  maximum  of  fifteen  of 
any  one  species  of  cetacean  and  sea 
turtle. 

Dated:  June  23, 1994. 

Ann  D.  Terbush, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  94-16020  Filed  6-30-94;  8:45  am) 
BILLING  CODE  3510-22-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  1, 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 
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Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 
Clam  Clip 

7510-00-NIB-0078  (Large  Dispenser) 
7510— 00— NIB-0079  (Large  Refill) 
7510-00-NIB-0080  (Small  Dispenser) 
751 0-00— NIB-0081  (Small  Refill) 

NPA:  San  Antonio  Lighthouse,  San 
Antonio,  Texas. 

Services 

Food  Service  Attendant,  Naval  Air 
Station  Galley,  Building  201,  New 
Brunswick,  Maine,  NPA:  Pathways 
Inc.,  Auburn,  Maine. 

Grounds  Maintenance,  District  Ranger 
Office  Building  &  Wahweap  Housing 
Units,  Glen  Canyon  National 
Recreation  Area,  Page,  Arizona,  NPA: 
Lake  Powell  Institute,  Inc.,  Page, 
Arizona. 

Grounds  Maintenance,  U.S.  Army 
Reserve  Center,  San  Jose,  California, 
NPA:  Social  Vocational  Services, 
Torrance,  California. 
Janitorial/Custodial,  Military  Traffic 
Management  Command,  1312th 
Medium  Port  Command,  Compton, 
California,  NPA:  Harbor  Foundation 
for  the  Retarded,  Harbor  City, 
California. 

Janitorial/Custodial,  Naval  Air  Station, 
Building  2739,  Whidbey  Island, 
Washington,  NPA:  New  Leaf,  Inc., 
Oak  Harbor,  Washington. 
Janitorial/Grounds  Maintenance,  U.S. 
Army  Reserve  Center,  Mt.  View, 
California,  NPA:  Social  Vocational 
Services,  Torrance,  California. 
Storage,  Repackaging  and  Distribution 
of  Lighting  Supplies,  Defense  General 
Supply  Center,  Richmond,  Virginia, 
NPA:  Arizona  Industries  for  the  Blind, 
Phoenix,  Arizona,  Industries  of  the 
Blind,  Inc.,  Greensboro,  North 
Carolina. 

Beverly  L.  Milkman, 

Executive  Director. 

|FR  Doc.  94-16048  Filed  6-30-94;  8:45  ami 

BILLING  CODE  6820-33-P 


Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  io  the  Procurement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  July  25, 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
22, 1994,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (59  F.R. 

19164)  of  proposed  addition  to  the 
Procurement  List. 

Comments  were  received  from  the 
current  contractor  for  this  service.  The 
contractor  alleged  that  loss  of  the 
contract  would  have  a  devastating 
impact  on  the  company  by  removing  a 
substantial  part  of  its  sales.  The 
contractor  claimed  that  it  is  currently  a 
year  and  a  half  into  a  contract  for  this 
service  which,  if  all  options  are 
exercised,  will  last  three  years.  The 
contractor  asked  the  Committee  not  to 
take  its  contract  at  this  point  and  to  take 
it  only  through  winning  a  competition 
against  the  company. 

The  percentage  of  the  contractor’s 
sales  which  this  service  represents  and 
the  fact  that  the  contractor  has  only 
performed  the  service  for  18  months  led 
the  Committee  to  conclude  that  the 
addition  of  the  service  will  not  have  a 
severe  adverse  impact  on  the  contractor. 
The  addition  of  the  service  to  the 
Procurement  List  will  not  affect  the 
contractor’s  current  contract  However, 
the  Committee  has  been  informed  by  the 
contracting  activity  that  the  contract 
does  not  have  option  provisions 
allowing  it  to  be  extended  for  a  total 
period  of  three  years,  so  the  contract 
will  expire  at  the  end  of  the  current 
contract  period  regardless  of  whether  or 
not  the  Committee  adds  the  servioe  to 
the  Procurement  List. 

The  purpose  of  the  Committee’s 
program  is  to  create  employment  for 
people  with  severe  disabilities  by 
requiring  Government  agencies  to  go  to 
nonprofit  agencies  employing  these 
people  when  they  purchase  certain 
commodities  and  services.  Once  these 
items  are  added  to  the  Procurement  List, 
the  commenting  contractor  and  others 
are  not  able  to  compete  against  the 
nonprofit  agencies.  There  is  no 
requirement  that  the  nonprofit  agency 
win  a  competition  against  the  current 
contractor  before  a  commodity  or 
service  can  be  added  to  the  Procurement 
List. 


After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  service  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46— 48c  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Janitorial/Custodial,  Federal  Building, 

100  Bluestone  Road,  Mount  Hope, 

West  Virginia. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  94-16047  Filed  6-30-94;  8:45  ami 

BILLING  CODE  S820-3S-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Approval  of 
a  Collection  of  Information — Labeling 
of  Charcoal 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval, 
through  December  31, 1994,  of  a 
collection  of  information  in  the  form  of 
a  study  to  determine  the  effectiveness  of 
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labels  to  communicate  hazards  of 
carbon  monoxide  poisoning  associated 
with  burning  charcoal  indoors. 

A  regulation  codified  at  16  CFR 
1500.14(b)(6)  requires  labeling  of  bags  of 
charcoal  intended  for  household  use  to 
warn  that  burning  charcoal  produces 
toxic  fumes  and  should  not  be  used 
indoors  without  proper  ventilation.  The 
Commission  has  received  reports  of  137 
incidents  during  the  years  1986  through 
1993  in  which  persons  suffered  carbon 
monoxide  poisoning  after  burning 
charcoal  inside  a  house,  tent,  van,  or 
other  enclosed  area.  In  92  cases,  the 
poisoning  victim  died.  In  many  cases, 
reports  of  the  incidents  indicated  that 
the  poisoning  victims  did  not  speak 
English. 

In  1992,  the  Commission  granted  a 
petition  which  requested  amendment  of 
the  charcoal  labeling  regulation.  The 
petition  sought  the  addition  to  the 
required  label  of  an  explicit  statement 
that  burning  charcoal  produces  carbon 
monoxide,  and  that  carbon  monoxide 
has  no  odor.  At  the  time  the 
Commission  granted  this  petition,  the 
agency  also  decided  to  propose  revision 
of  that  portion  of  the  regulation  which 
requires  a  labeling  statement  concerning 
the  indoor  use  of  charcoal. 

In  conjunction  with  the  rulemaking 
proceeding  to  amend  the  labeling 
regulation  for  bags  of  charcoal,  the 
Commission  proposes  to  study  the 
effectiveness  of  a  label  incorporating  a 
pictogram  to  communicate  the  risk  of 
carbon  monoxide  poisoning  associated 
with  burning  charcoal  indoors.  About 
50  persons  who  do  not  read  English  will 
be  asked  to  view  a  pictogram  intended 
to  depict  hazards  of  burning  charcoal 
indoors  and  to  describe  the  message,  if 
any,  communicated  by  the  pictogram. 

The  Commission  will  use  the  results 
of  this  study  to  determine  if  the  addition 
of  a  pictogram  or  symbol  to  the  label 
currently  required  for  bags  of  charcoal 
would  improve  the  label’s  usefulness  to 
persons  who  do  not  read  English. 

Additional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information 

Agency  address :  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207 

Title  of  information  collection: 
Collection  of  Information  to  Test 
Pictograms  to  Warn  of  the  Hazard  of 
Burning  Charcoal  in  Homes,  Tents,  and 
Vehicles. 

Type  of  request :  New  collection. 

Frequency  of  collection:  One-time  for 
each  respondent. 

General  description  of  respondents: 
Persons  who  do  not  read  English. 


Estimated  number  of  respondents:  50 
to  100. 

Estimated  average  number  of  hours 
per  respondent:  0.05. 

Estimated  number  of  hours  for  all 
respondents:  7.5  to  15. 

Comments:  Comments  on  the  request 
for  approval  of  this  collection  of 
information  should  be  addressed  to 
Donald  Arbuckle,  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503;  telephone:  (202) 
395-7340.  Copies  are  available  from 
Francine  Shacter,  Office  of  Planning  and 
Evaluation,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone:  (301)  504-0416. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  June  27, 1994. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission.  > 

[FR  Doc.  94-15988  Filed  6-30-94;  8:45  ami 
BILLING  CODE  6355-01-M 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Membership  of  the  Defense  Logistics 
Agency  Performance  Review  Board 
(PRB) 

AGENCY:  Defense  Logistics  Agency, 
DOD. 

ACTION:  Notice  of  membership  of  the 
DLA  PRBs. 


SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
PRBs  of  the  Defense  Logistics  Agency. 
The  publication  of  the  PRB  is  required 
by  5  U.S.C.  4314(c)(4). 

The  PRB  provides  fair  and  impartial 
review  of  Senior  Executive  Service 
performance  appraisals  and  makes 
recommendations  regarding 
performance  and  performance  awards  to 
the  Directors,  Defense  Logistics  Agency. 
EFFECTIVE  DATE:  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Sandra  M.  Miller,  Assistant 
Executive  Director,  Workforce 
Effectiveness  and  Development  Group, 
Human  Resources,  Defense  Logistics 
Agency,  Department  of  Defense, 
Cameron  Station,  Alexandria,  VA,  (703) 
274-6049  or  274-6039. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  are  the  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  PRBs.  They  will 
serve  a  1-year  renewable  term,  effective 
upon  publication  of  this  notice. 


Initial  PRB 

— A.  C.  Ressler,  Executive  Director, 
Human  Resources 

— Marilyn  Barnett,  Executive  Director, 
Acquisition 

— Roger  Roy,  Deputy  Executive  Director, 
Distribution 

2nd  Level  Review 

— Robert  P.  Scott,  Executive  Director, 
Contract  Management 

— Christine  Gallo,  Executive  Director, 
Strategic  Programming  and 
Contingency  Operations 

— James  J.  Grady,  Deputy  Executive 
Director,  Supply  Management 

A.C.  Ressler, 

Executive  Director,  (Human  Resources). 

[FR  Doc.  94-16096  Filed  6-30-94;  8:45  am] 

BILLING  CODE  382O-01-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  1, 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
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Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  June  27, 1994. 

Mary  P.  Liggett, 

Acting  Director,  Information  Resources 
Management  Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Report  of  Financial  Need  and 
Certification  for  the  Jacob  K.  Javits 
Fellowship  Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Non-profit  institutions. 

Reporting  Burden:  Responses:  100; 
Burden  Hours:  500. 

Recordkeeping  Burden: 
Recordkeepers:  100;  Burden  Hours:  500. 

Abstract:  The  report  is  designed  to 
collect  required  information  from 
institutions  of  higher  education 
regarding  graduate  participants  of  the 
Jacob  K.  Javits  Fellowship  Program.  The 
data  collected  is  required  in  order  that 
continued  funding  may  be  requested  for 
the  fellows. 

[FR  Doc.  94-16011  Filed  6-30-94;  8:45  am] 

BILUNG  CODE  4G00-01-M 


National  Assessment  Governing 
Board;  Teleconference 

AGENCY:  National  Assessment 
Governing  Board;  Education. 

ACTION:  Notice  of  Teleconference. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  teleconference  of  the 
Executive  Committee  of  the  National 
Assessment  Governing  Board  (NAGB  or 


Board).  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  July  12,  1994. 

TIME:  11:00  A.M.  (EJD.T.)  to  completion 
of  business. 

LOCATION:  800  North  Capitol  Street, 

NW.,  Suite  825,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board. 
Suite  825,  800  North  Capitol  Street, 

NW.,  Washington,  DC  20002-^233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  III-C  of  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L.  100-297),  (20  USC  1221e- 
1). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 

The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Executive  Committee  of  the 
National  Assessment  Governing  Board 
will  meet  via  teleconference  on  July  12, 
1994  from  11:00  A.M.  until  the 
completion  of  business.  Because  this  is 
a  teleconference  meeting,  facilities  will 
be  provided  so  the  public  will  have 
access  to  the  Committee’s  deliberations. 
These  facilities  will  be  provided  in  the 
location  listed  in  the  portion  of  this 
notice  titled  “Location”. 

The  Committee  will  convene  at  11:00 
A.M.  Following  roll  call  and 
introductory  remarks,  there  will  be 
discussion  of  the  following  items:  (1) 
review  and  approval  of  the  Agenda  for 
the  August  4-6  NAGB  meeting;  (2) 
review  and  approval  of  the  proposed 
budget  for  fiscal  years  1995  and  1996; 
(3)  a  report  on  the  July  8  meeting  on 
hierarchical  linear  modeling;  and  (4) 
news  on  reauthorization  and  Board 
appointments. 

The  public  is  being  given  less  than 
fifteen  days’  notice  of  this 
teleconference  because  of  problems 
encountered  in  scheduling. 


Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  NW.,  Washington,  DC, 
from  8:30  A.M.  to  5:00  P.M. 

Dated:  June  28,  1994. 

Roy  Truby, 

Executive  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  94-16055  Filed  6-30-94;  8:45  am] 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site 
Specific  Advisory  Board,  Idaho 
National  Engineering  Laboratory 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB),  Idaho  National 
Engineering  Laboratory. 

DATES:’ Monday,  July  11. 1994:  8:30 
a.m.-5  p.m. 

ADDRESSES:  Holiday  Inn-Westbank,  475 
River  Parkway,  Idaho  Falls,  ID. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Beck,  Public  Participation  Program 
Manager,  Office  of  Public 
Accountability,  EM-5, 1000 
Independence  Avenue  SW., 

Washington,  DC  20585,  (202)  566-7633. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee 

The  EM  SSAB  provides  input  and 
recommendations  to  the  Department  of 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  future 
use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda 

Monday,  July  11, 1994 

8:00  a.m. — Sign-in  and  Registration 
8:30  a.m. — Facilitator  introduction; 

Housekeeping  items 
8:45  a.m. — General  discussion  on  SSAB 
reference  materials  received/required; 
Identify  SSAB  Recommendation 
deadlines  from  DOE-ID;  Budget 
Committee  presentation  on  the 
revised  SSAB  Budget 
9:30  a.m. — Break 

9:40  a.m. — Continue  revised  SSAB 
Budget  discussion;  Approve  proposed 
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SSAB  Budget;  Deliver  proposed 
budget  to  DOE-ID  Ex  Officio 
10:30  a.m. — Break 
10:40  a.m. — Discussion  on  SSAB 
Statement  of  Procedures;  Adopt  SSAB 
Statement  of  Procedures 
11:30  a.m. — Lunch  Break 
12:30  p.m. — “Value  Building,”  exercise 
1:30  p.m. — Break 

1:40  p.m. — Continue  "Value  Building” 
exercise;  Develop  “Value  Building” 
point  to  be  discussed  at  the  next 
SSAB  meeting 
2:20  p.m. — Break 

2:30  p.m. — Presentation  on  “Radiation 
Basics”  “Radiation  Basics”  Questions 
and  Answers 
3:20  p.m. — Break 

3:30  p.m. — Presentation  on  “Spent 
Nuclear  Fuel”;  “Spent  Nuclear  Fuel” 
Questions  and  Answers 
4:30  p.m. — Determine  next  meeting 
date(s)  and  location;  Develop  draft 
agenda  items  for  next  meeting; 

5:00  p.m. — Public  Coment  Session  15- 
minute  rule) 

6:00  p.m. — Adjourn 
A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public] 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Don  Beck’s  office 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  Due  to 
programmatic  issues  that  had  to  be 
resolved,  the  Federal  Register  notice  is 
being  published  less  than  fifteen  days 
before  the  date  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  IE-19©,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday,. 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  June  28, 1994. 
Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

1FR  Doc.  94-16102  Filed  6-30-94;  8:45  am] 

BILLING  CODE  6450-01-M  ' 


Environmental  Management  Site 
Specific  Advisory  Board,  Savannah 
River  Site 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  80  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Savannah  River  Site 
DATES:  Monday,  July  25, 1994:  6 DO 
p.m.-7:00  p.m.  (public  comment 
session)  Tuesday,  July  26, 1994:  8:30 
a.m.-4K)0  p.m. 

ADDRESSES:  Aiken  Conference  Center 
215  The  Alley,  Aiken,  S.C. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Beck,  Public  Participation  Program 
Manager,  Office  of  Public 
Accountability,  EM-5, 1000 
Independence  Avenue,  SW  Washington, 
DC  20585,  (202)  586-7633. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The  EM  SSAB 
provides  input  and  recommendations  to  the 
Department  of  Energy  on  Environmental 
Management  strategic  decisions  that  impact 
future  use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda: 

Monday,  July  25. 1994 

6:00  p.m.  Public  Comment  Session  (5-minute 
rule) 

7:00  p.m.  Adjourn 
Tuesday,  July  26, 1994 
8:00  a.m.  Coffee 

8:30  a.m.  Technical  Briefings  on 

Environmental  Restoration  and  Waste 
Management 

3:30  p.m.  Public  Comment  Session  (5-minute 
rule) 

4:00  p.m.  Adjourn 

If  needed,  time  will  be  allotted  after  public 
comments  for  old  business,  new  business, 
items  added  to  the  agenda,  and 
administrative  details. 

A  final  agenda  will  be  available  at  the 
meeting  Monday,  July  25, 1994. 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Don  Beck’s  office  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  5  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda.  The 
Designated  Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 
Each  individual  wishing  to  make  public 
comment  will  be  provided  a  maximum  of  5 
minutes  to  present  their  comments.  Due  to 
programmatic  issues  that  had  to  be  resolved, 


the  Federal  Register  notice  is  being 
published  less  than  fifteen  days  before  the 
date  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting  will 
be  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room,  IE-190,  Forrestal  Building.  1000 
Independence  Avenue,.  SW,  Washington.  DC 
20585  between  9:00  a.m.  and  4  p.m., 
Monday-Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by  writing  to 
Tom  Heenan,  Department  of  Energy 
Savannah  River  Operations  Office,  P.O,  Box 
A,  Aiken,  S,C.  29802,  at  by  calling  him  at 
(803J-725— 8074. 

Issued  at  Washington,  DC  on  June  28, 1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer,  Environmental  Management  Site 
Specific  Advisory  Board,  Savannah  River  Site. 
[FR  Doc.  94-16103  Filed  6-30-94;  8:45  am] 

BILLING  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[Project  No.  It 306-001  Massachusetts] 

City  of  North  Adams;  Notice  of 
Surrender  of  Preliminary  Permit 

June  27, 1994. 

Take  notice  that  the  City  of  North 
Adams,  permittee  for  the  Eclipse  Dam 
Project  No.  11306.  located  on  the  North 
Branch  of  Hoosic  River,  Berkshire 
County,  Massachusetts,  has  requested 
that  its  preliminiary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  November  12, 1992,  and 
would  have  expired  on  October  31, 

1995.  The  permittee  states  that  the 
project  would  be  economically 
infeasible. 

The  permittee  filed  the  request  on 
December  5, 1993,  and  the  preliminary 
permit  for  Project  No.  11306  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashed, 

Secretary. 

[FR  Doc.  94-16018  Filed  6-30-94;  8:45  am] 
BILLING  CODE  6717-01-M 


Office  of  Arms  Control  and 
Nonproliferation 

Proposed  Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
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U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  “subsequent  arrangement” 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  the  delivery  of  146 
kilograms  of  fissile  plutonium  from 
France  to  the  Federal  Republic  of 
Germany  for  use  in  the  fabrication  of 
mixed  uranium-plutonium  oxide  (MOX) 
fuel  for  use  as  power  reactor  fuel  within 
the  European  Community.  This  fissile 
plutonium,  which  is  subject  to  United 
States  consent  rights,  will  be  used  to 
repay  the  loan  of  plutonium  from 
Seimans.  KVVU  in  the  Federal  Republic 
of  Germany  to  Switzerland  of  an 
equivalent  amount  of  fissile  plutonium 
which  was  not  subject  to  United  States 
consent  rights.  The  United  States  will 
consent  to  the  use  of  this  plutonium 
within  the  European  Community  for  the 
above-mentioned  propose. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
whicb  lhe  reports  required  by  section 
131(b)(1)  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (42  U.S.C.  2160),  are 
submitted  to  the  Committee  on  Foreign 
Affairs  of  the  House  of  Representatives 
and  the  Committee  on  Foreign  Relations 
of  the  Senate.  The  two  time  periods 
referred  to  above  shall  run  concurrently. 

Issued  in  Washington,  DC  on  June  27. 

1994. 

Edward  T.  Fei, 

Acting  Director,  Office  of  Nonproliferation 
Policy. 

(FR  Doc.  94-16101  Filed  6-30-94;  8:45  am] 

BILLING  CODE  64S0-C1-M 


Proposed  Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2160),  notice  is  hereby  given  of 
a  proposed  “subsequent  arrangement" 
under  the  Additional  Agreement  for 


Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  the  transfer  of  360 
kilograms  of  plutonium  from  France  to 
Belgonucleaire,  Dessel,  Belgium  for 
fabrication  of  mixed  uranium- 
plutonium  oxide  fuel  and  subsequent 
retransfer  of  the  fuel  to  Switzerland  for 
use  at  the  Gosgen  power  reactor. 
Retransfer  documents  RTD/SD(EU)-68 
and  69  have  been  assigned  to  this 
subsequent  arrangement. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131(b)(1)  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (42  U.S.C.  2160),  are 
submitted  to  the  Committee  on  Foreign 
Affairs  of  the  House  of  Representatives 
and  the  Committee  on  Foreign  Relations 
of  the  Senate.  The  two  time  periods 
referred  to  above  may  run  concurrently. 

Issued  in  Washington.  DC  on  June  27, 

1994. 

Edward  T.  Fei, 

Acting  Director,  Office  of  Nonproliferation 
Policy.  Office  of  Arms  Control  and 
Nonproliferation . 

(FR  Doc.  94-16100  Filed  6-30-94;  6:45  am] 

BILLING  CODE  6450-0 1-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Advisory  Board; 
Meetings 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463;  86  Stat.  770). 
notice  is  hereby  given  of  the  following 
meeting: 

Name:  State  Energy  Advisory  Board. 

Date  and  Time:  July  18, 1994,  9  a.m.-5 
p.m.:  July  19. 1994,  9  a.m.-12  p.m. 


Place:  The  Westin  Hotel,  1900  Fifth 
Avenue,  Seattle,  Washington.  98101. 

fOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Raup,  Office  of  Technical  and 
Financial  Assistance  (EE-50),  Energy 
Efficiency  and  Renewable  Energy.  U  S. 
Department  of  Energy,  Washington.  I)C 
20585,  Telephone  202/586-2214. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  To  make  recommendations  to 
the  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy 
regarding  goals  and  objectives  and 
programmatic  and  administrative 
policies,  and  to  otherwise  carry  out  the 
Board’s  responsibilities  as  designated  in 
the  State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (P.L.  101- 
440). 

Tentative  Agenda:  Briefings  and 
discussions  of: 

•  Discussion  of  the  strategic  plan  of 
the  Office  of  Energy  Efficiency  and 
Renewable  Energy. 

•  Review  of  STEAB  committee 
activities. 

•  Outline  of  current  Annual  Report. 
Public  Participation:  The  meeting  is 

open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  J.  Raup  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentations  must  be  received  five  days 
prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statement  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room 
IE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington.  DC,  on  June  28. 
1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer.. 

|FR  Doc.  94-16104  Filed  6-30-94;  8:45  am| 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  ER94-970-000,  et  at.) 

Atlantic  City  Electric  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  23, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Atlantic  City  Electric  Company 
[Docket  No.  ER94-970-000J 

Take  notice  that  on  June  13, 1994, 
Atlantic  City  Electric  Company  (ACE) 
tendered  for  filing  an  amendment  to  the 
Agreement  to  sell  power  to  Delmarva 
Power  &  Light  Company  (DPL]  filed  in 
Docket  No.  ER94— 979-080  on  February 
14, 1994. 

ACE  states  that  a  copy  of  the  filing  has 
been  sent  to  DPL,  the  Delaware  Public 
Service  Commission,  the  Maryland 
Public  Service  Commission,  the  Virginia 
State  Corporation  Commission  and  the 
New  Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  July  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Atlantic  City  Electric  Company 

[Docket  No.  ER94-992-000J 
Take  notice  that  on  June  13, 1994, 
Atlantic  City  Electric  Company  (ACE) 
tendered  for  filing  an  amendment  to  the 
Agreement  to  sell  power  to  PECO 
Energy  Company  (PECO)  filed  in  Docket 
No.  ER94-992-0Q0  on  February  25, 

1994. 

ACE  states  that  a  copy  of  the  filing  has 
been  sent  to  PECO,  the  New  Jersey 
Board  of  Regulatory  Commissioners  and 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Entergy  Services,  Inc. 

[Docket  Na  ER94-1 044-000) 

Take  notice  that  on  June  13, 1994,' 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utility 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing,  pursuant  to  the  Transmission 
Service  Tariff  conditionally  accepted  for 
filing  in  Docket  No.  ER91-569-000 
(Tariff),  amendments  to  the  rates 
submitted  on  March  15, 1994  in 
accordance  with  the  Tariff.  Entergy 
Services  states  that  the  filing  was  made 


to  conform  the  March  15, 1994  filing 
with  data  included  in  1993  FERC  Form 
1  Reports  of  certain  of  the  Entergy 
Operating  Companies. 

Comment  date:  July  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

; 

4.  Interstate  Power  Company 

[Docket  Na  ER94-1 346-000] 

Take  notice  that  on  June  13, 1994, 
Interstate  Power  Company  (IPW) 
tendered  for  filing  Revised  Exhibits  to 
the  Agreement  for  integrated 
Transmission  Area  between  Central 
Iowa  Power  Cooperative  and  Company. 

Comment  date:  July  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Company  Services,  Inc. 

[Docket  No.  ER94-1348-000) 

Take  notice  that  on  June  13, 1994, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as 
Southern  Companies)  filed  the  Short- 
Term  Non-Firm  Transmission  Service 
Tariff  of  Southern  Companies.  Under 
the  Tariff,  Southern  Companies  will 
provide  point  to  point,  non-firm 
transmission  service  for  periods  ranging 
from  one  hour  to  one  year.  Southern 
Companies  submitted  informational 
schedules  and  workpapers  in  support  of 
the  Tariff, 

Comment  date:  July  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Oklahoma  Gas  and  Electric  Company 

[Docket  No.  ER 94-1 349-0001 
Take  notice  that  on  June  13, 1994, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  filing  a  Letter  of 
confirmation  with  the  Oklahoma 
Municipal  Power  Authority  (OMPA) 
regarding  the  installation  of  facilities  for 
the  use  and  benefit  of  OMPA. 

Copies  of  this  filing  have  been  sent  to 
OMPA,  the  Oklahoma  Corporation 
Commission,  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  July  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice- 

7.  R.J.  Dahnke  &  Associates 

[Docket  Na  ER94-1352-000] 

Take  notice  that  on  June  13, 1994,  R.J. 
Dahnke  &  Associates  (Dahnke)  tendered 
for  filing  pursuant  to  Rule  2Q5, 18  CFR 
385.205,  a  petition  for  waiver  and 
blanket  approvals  under  various 
regulation  of  the  Commission  and  for  an 


order  accepting  its  FERC  Electric  Rate 
Schedule  No.  1. 

Dahnke  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  Dahnke  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Dahnke  is  not  in  the  business  of 
generating  transmitting,  or  distributing 
electric  power. 

Comment  date:  July  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Montana  Power  Company 

[Docket  Na  ER94-1356-000) 

Take  notice  that  on  June  14, 1994,  The 
Montana  Power  Company  (Montana) 
tendered  for  filing  a  revised  Appendix 
1  as  required  by  Exhibit  C  for  retail  sales 
in  accordance  with  the  provisions  of  the 
Residential  Purchase  and  Sale 
Agreement  (Agreement)  between 
Montana  and  the  Bonneville  Power 
Administration  (BPA). 

The  Agreement  was  entered  into 
pursuant  to  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act,  Public  Law  96-501. 
The  Agreement  provides  for  the 
exchange  of  electric  power  between 
Montana  mid  BPA  for  the  benefit  of 
Montana's  residential  and  farm 
customers. 

A  copy  of  the  filing  has  been  served 
upon  BPA. 

Comment  date:  July  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Maine  Public  Service  Company 

[Docket  No.  ER94-1357-000) 

Take  notice  that  on  June  13, 1994, 
Maine  Public  Service  Company  (Maine 
Public)  filed  executed  Service 
Agreements  with  Commonwealth 
Electric  Company  and  Cambridge 
Electric  Light  Company.  Maine  Public 
states  that  the  service  agreements  are 
being  submitted  pursuant  to  its  tariff 
provision  pertaining  to  the  short-term 
non-firm  sale  of  capacity  and  energy 
which  establishes  a  ceiling  rate  at  Maine 
Public’s  cost  of  service  for  the  units 
available  for  sale. 

Maine  Public  has  requested  that  the 
service  agreements  become  effective  on 
June  1, 1994  and  requests  waiver  of  the 
Commission's  regulations  regarding 
filing. 

Comment  date:  July  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Midway-Sunset  Cogeneration 
Company 

(Docket  No.  QF86-433-003) 

On  June  16, 1994,  Midway-Sunset 
Cogeneration  Company  (Applicant),  of 
3466  West  Crocker  Springs  Road,  P.O. 
Box  457,  Fellows,  California  93224- 
0457,  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  Section  292.207(b)  of  the 
Commission’s  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  is 
located  in  Kern  County,  California.  The 
facility  consists  of  three  combustion 
turbine  generators,  three  waste  heat 
recovery  boilers,  and  an  approximately 
19-mile  230  kV  transmission  line. 
Thermal  energy  recovered  from  the 
facility  is  used  in  enhanced  oil  recovery 
operations  by  Arco  Western  Energy.  The 
primary  energy  source  is  natural  gas. 

The  maximum  net  electric  power 
production  capacity  of  the  facility  is  219 
MW. 

The  certification  of  the  facility  was 
originally  issued  to  Sun  Cogeneration 
Limited  Partnership  on  March  24, 1987 
(38  FERC 1  62,303  (1987)),  and  the 
recertification  issued  to  Midway  Sunset 
Cogeneration  Company  on  May  25, 1989 
(47  FERC  1  61,273  (1989)).  The  instant 
recertification  is  requested  by  the 
applicant  to  report  a  recent  reallocation 
of  payments  under  contracts  between 
the  applicant  and  its  partners  or  their 
affiliates.  All  other  facility 
characteristics  remain  unchanged  as 
described  in  the  previous  certification 
and  recertification. 

Comment  date:  August  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  San  Joaquin  Valley  Energy  Partners 
IV,  L.P.,  and  BioConversicn  Partners, 
L.P. 

(Docket  No.  QF87-336-002) 

On  Jun8  14, 1994,  San  Joaquin  Valley 
Energy  Partners  IV,  L.P.  (San  Joaquin), 
and  BioConversion  Partners,  L.P. 
(BioConversion),  (collectively. 
Applicants)  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  amendment  provides  additional 
information  pertaining  primarily  to  the 
ownership,  use  of  natural  gas  and  the 
maximum  net  electrical  capacity  of  the 
small  power  production  facility. 

Comment  date:  July  15, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385  214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashel], 

Secretary. 

[FR  Doc.  94-16064  Filed  6-30-94;  8:45  ami 

BILUNG  CODE  671 7-01 -P 


[Docket  No.  ER94-1 156-000,  et  al.J 

Continental  Power  Exchange,  Inc.  on 
behalf  of  Central  Illinois  Public  Service 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

June  24, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Continental  Power  Exchange,  Inc.  on 
behalf  of  Central  Illinois  Public  Service 
Company 

Docket  No.  ER94-1 156-000 
Take  notice  that  on  June  17, 1994, 
Continental  Power  Exchange,  Inc.  (CPE) 
on  behalf  of  Central  Illinois  Public 
Service  Company  (CIPS),  tendered  for 
filing  an  amendment  in  the  above 
referenced  docket. 

Comment  date:  July  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Power  and  Light  Co. 
(Docket  No.  ER94-1331-000] 

Take  notice  that  on  June  7, 1994, 
Wisconsin  Power  and  Light  Company 
(WPL)  tendered  for  filing  a  Wholesale 
Power  Agreement  dated  June  1, 1994, 
between  Wisconsin  Public  Power,  Inc. 
System  and  WPL.  WPL  states  that  this 
new  Wholesale  Powrer  Agreement 
revises  the  previous  agreement  between 
the  two  parties  which  was  dated  July  2, 
1993,  and  designated  Rate  Schedule  No. 
132  by  the  Commission. 

The  purpose  of  this  new  agreement  is 
to  revise  the  points  of  service.  Terms  of 
service  for  this  customer  will  be  on  a 


similar  basis  to  the  terms  of  service  for 
other  W-3  wholesale  customers. 

WPL  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  Wisconsin  Public 
Power,  Inc.  System  and  Wisconsin 
Service  Commission. 

Comment  date:  July  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Electric  and  Gas  Co. 
Docket  No.  ER94-1 369-000 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSE&G)  of 
Newark,  New  Jersey  on  June  16, 1994 
tendered  for  filing  an  Agreement  for  the 
sale  and  purchase  of  Capacity  and 
Energy  between  PSE&G  and  the  Borough 
of  Milltown,  New  Jersey  (Milltown). 
Pursuant  to  the  Agreement,  PSE&G 
proposes  to  begin  selling  power 
effective  June  10, 1994  in  an  effort  to 
provide  economic  benefit  to  Milltown. 

PSE&G  requests  the  Commission  to 
waive  its  notice  requirements  under 
Section  35.3  of  its  Regulations  and  such 
other  waives  as  may  be  necessary  in 
order  to  permit  the  Capacity  and  Energy 
Sale  and  Purchase  Agreement  to  become 
effective  within  forty-eight  (48)  hours 
following  its  filing  with  the 
Commission. 

Copies  of  the  filing  have  been  served 
upon  Milltown  and  the  New  Jersey 
Board  of  Regulatory  Commissioners. 

Comment  date:  July  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  94-16065  Filed  6-30-94;  8:45  am] 
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[Project  No.  1651-013  Wyoming] 

Swift  Creek  Power  Co.;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

June  27, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  minor  license  for 
the  existing  Swift  Creek  Project,  located 
on  the  Swift  Creek,  near  the  town  of 
Afton,  in  Lincoln  County,  Wyoming, 
and  has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA,  the  Commission’s  staff  has 
analyzed  the  existing  and  potential 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project,  with  appropriate  mitigation  and 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission’s  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  CashelTT 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  For  further 
information,  contact  Michael  Spencer, 
Environmental  Coordinator,  at  (202) 
219-2846. 

Lois  D.  Cashel  1, 

Secretary. 

(FR  Doc.  94-16017  Filed  6-30-94;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  CP94-604-000,  et  at] 

Colorado  Interstate  Gas  Company,  et 
al.,  Natural  Gas  Certificate  Filings 

June  24, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Colorado  Interstate  Gas  Company 
[Docket  No.  CP94— 604-000] 

Take  notice  that  on  June  15, 1994, 
Colorado  Gas  Interstate  Gas  Company 
(CIG),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP94-604-000  a  request  pursuant  to 
§  §  157.205  and  157.211  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct  a 
new  delivery  facility  pursuant  to  CIG’s 


blanket  certificate  issued  in  Docket  No. 
CP83-21-000  to  implement  an 
interruptible  transportation  service  for 
Meridan  Oil,  Inc.  (Meridan),  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

CIG  proposes  a  new  delivery  facility 
to  be  located  in  Las  Animas  County, 
Colorado.  CIG  states  the  facility  will 
consist  of  a  two-inch  meter  run  and 
facilities  appurtenant  thereto  for  the 
delivery  of  fuel  gas  to  Meridan  for  the 
start  up  of  a  compressor  station.  CIG 
indicates  it  will  transport  approximately 
200  Mcf  per  day  on  an  interruptible 
basis  for  Meridian  under  its  Part  284 
blanket  certificate. 

’  CIG  indicates  its  tariff  does  not 
prohibit  the  addition  of  new  delivery 
points.  Further,  CIG  states  the  proposed 
facility  will  not  have  an  impact  on  its 
peak  day  or  annual  deliveries. 

Comment  date:  August  8, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  NorAm  Gas  Transmission  Company 

(Docket  No.  CP94-6 12-000] 

Take  notice  that  on  June  17, 1994, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP94- 
612-000  an  abbreviated  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  as  amended,  and  §  §  157.7  and 
157.18  of  the  Federal  Energy  Regulatory 
Commission’s  (Commission)  regulations 
thereunder,  for  permission  to  abandon  a 
firm  transportation  service  for  Arkansas 
Western  Gas  Company,  (Arkansas 
Western),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  states  that  it  proposes  to 
abandon  a  transportation  service 
originally  authorized  by  Commission 
order  issued  October  23, 1956,  in  Docket 
No.  G-10591.  NGT  indicates  that  under 
the  arrangement  with  Arkansas  Western, 
NGT  would  provide  for  transportation 
for  Arkansas  Western  from  a  point  on 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  lines  near  Lynchburg, 
Mississippi,  to  a  point  near  Turrell, 
Arkansas,  and  exchange  of  gas  during 
temporary  periods  of  emergency.  By 
letter  dated  March  30, 1994,  both  parties 
have  agreed  to  the  termination  of  the 
agreement.  NGT  indicates  that  no 
facilities  are  to  be  abandoned. 

Comment  date:  July  15, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


3.  Northwest  Pipeline  Corporation 

(Docket  Nqs.  CP93-61 3-001] 

Take  notice  that  on  June  14, 1994, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP93-613-001,  pursuant  to  Sections 
7(b)  and  7(c)  of  the  Natural  Gas  Act,  an 
amendment  to  its  August  2, 1993 
application  in  Docket  No.  CP93-613- 
000.  This  amendment  revises  facilities 
proposed  to  be  constructed  and 
operated  to  provide  102,000  Dth 
equivalent  per  day  of  new  long-term, 
firm  transportation  service  to  Northwest 
Natural  Gas  Company  (Northwest 
Natural)  from  Stanfield,  Oregon  to 
various  delivery  points  on  Northwest’s 
Grants  Pass  Lateral,  all  as  more  fully  set 
forth  in  the  amendment  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Northwest  says  the  facilities  originally 
proposed  to  provide  this  new  service 
now  have  been  redesigned  to  reflect: 

(1)  elimination  of  11.3  miles  of  30- 
inch  mainline  loop  and  associated 
cross-over  taps  because  of  the 
availability  of  additional  existing 
capacity  for  this  project  resulting  from 
the  upcoming  termination  of  a  firm 
transportation  agreement  with  Columbia 
Power  Associates,  LP  (Columbia  Power). 

(2)  addition  of  a  new  pipeline  loop  on 
the  Grants  Pass  Lateral  as  a  result  of 
correcting  an  error  in  the  existing 
pipeline  specifications  used  in  the 
original  flow  studies;  and 

(3)  various  refinements  to  the  scope  of 
work  originally  proposed  for  the 
remaining  segments  of  the  project  which 
were  identified  during  the  on-going 
detailed  design  process. 

Northwest  now  amends  its 
application  to  request  certificate 
authority  to  construct  and  operate  the 
following  facilities: 

•  5,700  horsepower  of  additional 
compression,  with  appurtenances,  at 
one  existing  compressor  station; 

•  13.2  miles  of  20-inch  pipeline  loop, 
on  new  right-of-way  (deviating  from  the 
existing  Grants  Pass  Lateral),  near 
Gresham,  Oregon; 

•  1.3  miles  of  20-inch  pipeline  loop 
on  the  Grants  Pass  Lateral  near  Salem, 
Oregon; 

•  one  new  meter  station  and  one 
cross-over  tap  to  an  existing  meter 
station  on  the  new  Gresham  Loop;  and 

•  upgrades  of  six  existing  meter 
stations  on  the  Grants  Pass  Lateral. 

Northwest  also  requests  abandonment 
approval  for  certain  existing  facilities 
proposed  to  be  replaced  by  upgraded 
facilities  at  the  aforementioned  six 
meter  stations  on  the  Grants  Pass 
Lateral. 
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Northwest  says  the  estimated  cost  of 
the  Northwest  Natural  Expansion 
Project  has  been  revised  and  reduced 
from  the  original  $45,0  million  estimate 
to  $42.7  million.  Northwest  further  says 
that  the  revised  estimate  includes  an 
$8.6  million  cost  increase  for  the 
Gresham  Loop  attributable  to  a 
reassessment  of  the  extensive  right-of- 
way,  environmental  and  construction 
complications  associated  with  installing 
this  loop. 

Northwest  estimates  that  it  will  cost 
approximately  $152,000  to  remove  the 
metering  facilities  proposed  to  be 
abandoned.  Northwest  further  estimates 
that  the  total  cost  of  the  facilities 
proposed  to  be  abandoned  is  $59,204 
with  an  estimated  salvage  value  of 
$2,400. 

Northwest  requests  any  waivers  of  the 
“Right-of-First-Refusal;  Posting  of 
Pipeline  Capacity”  procedures  set  forth 
in  Section  25  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  which  may  be 
necessary  to  allow  the  capacity  made 
available  by  the  expiration  of  the 
Columbia  Power  agreement  to  be 
reserved  and  used  for  die  Northwest 
Natural  Expansion  Project. 

Northwest  proposes  to  finance  the 
construction  cost  of  this  expansion  with 
short-term  bank  borrowings.  Northwest 
proposes  to  convert  the  short-term  bank 
borrowings  to  an  appropriate  mix  of 
long-term  debt  and  equity  which  will 
provide  an  overall  corporate  capital 
structure  of  approximately  45%  long¬ 
term  debt  and  55%  equity. 

Northwest  submits  that,  in 
recognition  of  the  benefits  of  the 
proposed  Northwest  Natural  Expansion 
Project  to  its  existing  system  and  to 
facilitate  prompt  resolution  of  the  rate 
issues  pertinent  to  this  proceeding,  it  no 
longer  requests  either  conditional 
approval  of  alternative  initial  rates  or 
preapproval  of  specific  future  rate  case 
treatment  for  this  project. 

Northwest  says  the  Northwest  Natural 
Expansion  Agreement  is  subject  to 
Northwest’s  open-access  Rate  Schedule 
TF-1  and  will  be  implemented  under 
Northwest’s  blanket  transportation 
certificate  and  Subpart  G  of  Part  284. 
Northwest  requests  approval  for  initial 
rates  under  the  Northwest  Natural 
Expansion  Agreement  to  be  its 
maximum  Rate  Schedule  TF-1  rates, 
including  applicable  surcharges  and 
fuel  reimbursement  in-kind  percentages, 
which  are  in  effect  at  the  time  service 
commences  under  the  agreement 

Northwest  avers  that  any  issues  which 
may  be  raised  concerning  the  potential 
rate  impact  of  this  project  and  the 
appropriate  future  rate  design  for 
service  under  the  Northwest  Natural 


Expansion  Agreement  should  be 
deferred  for  consideration  in  the  first 
rate  proceeding  where  Northwest  files  to 
include  its  expansion  project  costs  in 
rates.  Northwest  further  states  that  in 
the  first  general  rate  proceeding  in 
which  Northwest  seeks  to  include  the 
costs  of  the  Northwest  Natural 
Expansion  Project  in  rates,  Northwest 
intends  to  revise  its  rolled-in  system 
rate  to  reflect  the  additional  costs  and 
billing  determinants  resulting  from  this 
project 

Comment  date:  July  15, 1994,  in 
accordance  with  with  the  first  paragraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Nor  Am  Gas  Transmission  Company 

(Docket  No.  CP94-61 7-000) 

Take  notice  that  on  June  20, 1994, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  St.,  Houston,  Texas 
77002,  filed  in  Docket  No.  CP94-617- 
000  a  request  pursuant  to  §§  157.205, 
157.211,  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211,  and  157.212)  for  authorization 
to  construct  and  operate  certain 
facilities  in  Louisiana  under  NGT’s 
blanket  certificate  issued  in  Docket  No. 
CP82-384-000,  et  al.,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  frilly  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

NGT  proposes  to  construct  and 
operate  a  new  2-inch  commercial  tap  for 
deliveries  to  Arkansas  Louisiana  Gas 
Company’s  (ALG)  new  customer, 
Winford  Company,  Inc.,  in  Bienville 
Parish,  Louisiana.  The  volume  of  gas  to 
be  delivered  through  this  tap  is 
approximately  27,900  Mcf  annually  and 
900  Mcf  on  a  peak  day.  The 
construction  cost  is  estimated  at  $2,000 
and  will  be  reimbursed  by  ALG. 

Comment  date:  August  8, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Columbia  Gulf  Transmission  Co. 
(Docket  No.  CP94-620-000] 

Take  notice  that  on  June  21, 1994, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  1700  MacCorkle 
Avenue,  S,  E.,  Charleston,  West  Virginia 
25314-1599,  filed  in  Docket  No.  CP94- 
620-000  a  request  pursuant  to  § 

157.205  of  the  Commission’s 
Regulations  to  abandon  by  sale  to 
Stingray  Pipeline  Company  (Stingray) 
certain  offshore  facilities  in  West 
Cameron  Block  146,  offshore  Louisiana 
(Block  146)  under  Columbia  Gulfs 
blanket  certificate  issued  in  Docket  No. 
CP83-496— 000,  pursuant  to  Section  7  of 


the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gulf  proposes  to  abandon 
950  feet  (0.18  mile)  of  6-inch  pipeline 
extending  from  Block  146  “A”  platform 
to  a  subsea  valve  on  National  Gas 
Pipeline  Company  of  America’s 
pipeline,  which  Stingray  currently 
leases,  in  Block  146;  a  6-inch  riser;  and 
a  dual  4-inch  meter  station  and 
appurtenant  facilities  on  the  Block  146 
“A”  platform.  Columbia  Gulf  states  that 
Stingray  would  acquire  the  facilities 
undeT  its  blanket  certificate  in  Docket 
No.  CP91-1505-000  at  a  purchase  cost 
of  $126,500.  Columbia  Gulf  states  that 
Elf  Exploration,  Inc.  and  Phillips 
Petroleum  Company,  the  sole 
producers/shippers  on  these  facilities 
have  consented  to  the  abandonment  by 
sale  to  Stingray. 

Comment  date:  August  8,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Northwest  Pipeline  Corporation 

(Docket  No.  CP93-673-001] 

Take  notice  that  on  June  15, 1994, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP93— 673— 001,  pursuant  to  Sections 
7(b)  and  7(c)  of  the  Natural  Gas  Act,  an 
amendment  to  its  August  18, 1993 
application  in  Docket  No.  CP93-673- 
000.  This  amendment  reflects  the 
downsizing  of  Northwest’s  originally 
proposed  $228.6  million,  258,488  Dth 
per  day  equivalent  system  Expansion  II 
Project  to  a  $67.7  million,  62,175  Dth 
per  day  equivalent  project,  all  as  more 
fully  set  forth  in  the  amendment  which 
is  on  file  with  the  Commission  and  open 
for  public  inspection. 

Northwest  amends  its  application  to 
request  certificate  authority  to  construct 
and  operate,  as  its  primary  design  case, 
the  following  facilities  in  the  states  of 
Washington,  Oregon,  and  Idaho  to 
implement  its  downsized  project  for  an 
additional  62,175  Dth  per  day  of  new 
firm  mainline  expansion: 

•  19.2  miles  of  24-inch  loop  pipeline 
in  three  segments  on  Northwest's 
mainline  in  Idaho  and  Wyoming; 

•  12.9  miles  of  new  20-inch  loop 
pipeline  in  three  segments; 

•  13.2  miles  of  new  30-inch  pipeline 
loop  in  place  of  the  20-inch  loop 
(Gresham  Loop)  previously  proposed  in 
the  Northwest  Natural  Expansion 
Project,  Docket  No.  CP93-613-000; 

•  two  new  customer-specific  delivery 
laterals:  8.1  miles  of  12-inch  and  16- 
inch  pipeline  for  the  Weyerhaeuser 
Lateral  and  0.2  mile  of  12-inch  pipeline 
for  the  Springfield  Lateral; 
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•  a  total  of  9,120  standard  sea-level 
horsepower  of  additional  compression 
at  three  existing  compressor  stations; 

•  modifications  or  upgrades  of 
appurtenant  facilities  at  11  existing 
compressor  stations; 

•  three  new  meter  stations;  and 

•  crossover  taps  to  new  loop  lines  for 
three  existing  meter  stations. 

Northwest  also  requests  abandonment 
approval  for  certain  existing  facilities 
proposed  to  be  replaced  by  upgraded 
facilities  at  six  existing  compressor 
stations  and  one  meter  station. 

Northwest  says  the  certificate 
authority  requested  in  this  Northwest 
Expansion  II  Project  assumes  Northwest 
has  received  Commission  approval  to 
construct  and  operate  the  prerequisite 
facilities  proposed  in  the  Northwest 
Natural  Expansion  Project,  in  Docket 
No.  CP93-613.  If  Northwest  does  not 
receive  approval  to  construct  the 
Northwest  Natural  Expansion  Project  in 
conjunction  with  or  before  the 
expansion  project  herein,  Northwest 
alternatively  requests  that  the  proposed 
certificate  authorization  reflect  the 
following  changes  from  the  primary 
design  case  facilities: 

•  eliminate  5,700  standard  sea-level 
horsepower  of  additional  compression 
proposed  at  one  existing  compressor 
station; 

•  add  a  crossover  tap  from  an  existing 
meter  station  to  the  Gresham  Loop; 

•  install  13.2  mile  24-inch  pipeline 
segment,  instead  of  upgrading  a  loop 
(Gresham  Loop)  from  20-inch  to  30- 

.  inch;  and 

•  an  additional  1.3  miles  of  20-inch 
pipeline  loop  on  the  Grants  Pass  Lateral. 

Northwest  estimates  the  revised  total 
cost  for  this  primary  design  Northwest 
System  Expansion  II  Project  to  be  $67.7 
million.  Northwest  further  estimates 
that  it  will  cost  approximately  $105,300 
to  remove  the  facilities  proposed  to  be 
abandoned.  Northwest  estimates  that 
the  total  original  cost  of  the  facilities 
proposed  to  be  abandoned  is  $604,641 
with  an  estimated  salvage  value  of 
$6,000.  Northwest  says  about  $10.9 
million  of  costs  for  the  Weyerhaeuser 
and  Springfield  Utility  Board  Laterals 
will  be  paid  for  incrementally  by 
specific  shippers. 

Northwest  says  it  has  requested,  as 
part  of  its  proposal  in  the  Northwest 
Expansion  II  Project  in  Docket  No. 
CP93-673,  to  upgrade  the  20-inch 
Gresham  loop,  requested  in  the 
Northwest  Natural  Expansion  Project 
(Docket  No.  CP93-613),  to  a  30-inch 
pipeline  loop.  Northwest  further  says,  if 
the  Commission  approves  the  upgrade 
from  20-inch  to  30-inch  and  approves 
the  construction  of  all  facilities  in  both 
projects  concurrently,  it  will  allocate  to 


the  Northwest  Natural  Expansion 
Project  those  costs  attributable  to 
constructing  a  20-inch  loop,  and  the 
Northwest  Expansion  II  Project  will  be 
allocated  costs  attributable  to  increasing 
the  pipe  diameter  from  20-inch  to  30- 
inch. 

Northwest  indicates  that  the  net 
estimated  cost  of  the  alternative  facility 
case  (no  prerequisite  Northwest  Natural 
Expansion  Project  and  excluding  the 
Weyerhaeuser  and  Springfield  Utility 
Board  Laterals)  is  $70.2  million. 

Northwest  proposes  to  finance  the 
construction  cost  of  this  expansion  with 
short-term  bank  borrowings.  Northwest 
further  proposes  to  convert  the  short¬ 
term  bank  borrowings  to  an  appropriate 
mix  of  long-term  debt  and  equity  which 
will  provide  an  overall  corporate  capital 
structure  of  approximately  45%  long¬ 
term  debt  and  55%  equity. 

Northwest  says  it  originally  requested 
authorization  in  Docket  No.  CP93-673- 
000  to  construct  facilities  necessary  to 
expand  its  mainline  and  various  laterals 
to  accommodate  258,488  Dth  per  day  of 
new  firm  service  under  31  long-term 
agreements  with  26  shippers.  Northwest 
further  says,  as  a  result  of  a  one-time 
contract  termination/reduction  option 
provided  to  the  expansion  shippers, 
coupled  with  an  open  season  to  solicit 
replacement  shippers,  19  contracts  for  a 
total  of  134,063  Dth  per  day  were 
terminated,  8  contracts  were  amended 
to  reduce  contract  demands  by  a  total  of 
62,500  Dth  per  day,  4  contracts  did  not 
change,  and  one  new  contract  was 
executed  for  250  Dth  per  day. 

Northwest  says  it  now  has  13  long¬ 
term  firm  contracts  (primary  term  of  15 
years  from  the  in-service  date  and  year 
to  year  thereafter)  under  Northwest’s 
TF-1  Rate  Schedule  with  12  expansion 
shippers  for  a  total  of  62,175  Dth  per 
day  in  mainline  contract  demand. 

Northwest  submits  that,  in 
recognition  of  the  benefits  of  this 
proposed  Northwest  Expansion  II 
Project  to  its  existing  system  and  to 
facilitate  prompt  resolution  of  the  rate 
issues  pertinent  to  this  proceeding,  it  no 
longer  requests  pre-approval  of  specific 
future  rate  case  treatment  for  this 
project. 

Northwest  says  its  Expansion  II 
Agreements  with  the  shippers  are 
subject  to  Northwest’s  open-access  Rate 
Schedule  TF-1  and  will  be 
implemented  under  Northwest’s  blanket 
transportation  certificate  and  Subpart  G 
of  Part  284.  Northwest  requests  approval 
for  initial  rates  for  mainline  service 
under  the  expansion  agreements  to  be 
its  maximum  Rate  Schedule  TF-1  rates, 
including  applicable  surcharges  and 
fuel  reimbursement  in-kind  percentages. 


which  are  in  effect  at  the  time  service 
commences  under  the  agreements. 

Northwest  avers  that  any  issues  which 
may  be  raised  concerning  the  potential 
rate  impact  of  this  project  and  the 
appropriate  future  rate  design  for 
service  under  the  Expansion  II 
Agreements  should  be  deferred  for 
consideration  in  the  first  rate 
proceeding  where  Northwest  files  to 
include  its  expansion  project  costs  in 
rates.  Northwest  says  it  intends  to  revise 
its  rolled-in  system  rate  to  reflect  the 
additional  costs  and  billing 
determinants  resulting  from  this  project 
in  the  first  general  rate  proceeding  in 
which  Northwest  seeks  to  include  the 
costs  of  this  expansion  in  rate  base. 

In  addition  to  using  existing  Rate 
Schedule  TF-1  rolled-in  rates  as  its 
initial  rates  for  the  Expansion  II 
mainline  services.  Northwest  requests 
approval  to  incrementally  recover  the 
costs  of  the  two  proposed,  customer- 
specific  delivery  laterals  by  assessing 
Facilities  Cost-of-Service  charges  to  the 
applicable  shippers  in  accordance  with 
the  Facilities  Reimbursement  provisions 
of  its  tariff.  Northwest  proposes  to 
initially  charge  Weyerhaeuser  Company 
and  Longview  Cogeneration  Company, 
affiliate  and  assignee  of  Mission  Energy, 
$115,936  per  month  each  for  service  on 
the  proposed  Weyerhaeuser  Lateral  and 
to  initially  charge  Springfield  Utility 
Board  $5,140  per  month  for  service  on 
the  Springfield  Utility  Board  Lateral. 

Comment  date:  July  15, 1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
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by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Cominission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214}  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205}  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-16066  Filed  6-30-94;  8:45  am] 

BILLING  CODE  6717-01-? 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6006-2] 

Public  Water  Supply  Supervision 
Program;  Program  Revisions  for  the 
States  of  Oregon  and  Idaho 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Oregon  and  the  State  of 
Idaho  are  revising  their  approved  State 
Public  Water  Supply  Supervision 
Primacy  Programs.  Both  States  have 
adopted  drinking  water  regulations  for 
certain  volatile  organic  chemicals, 
synthetic  organic  chemicals  and 


inorganic  chemicals  (known  as  the 
Phase  V  contaminants).  EPA  has 
determined  that  these  two  sets  of  State 
program  revisions  are  no  less  stringent 
than  the  corresponding  Federal 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  both 
States’  program  revisions. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  August  1, 
1994  to  the  Regional  Administrator  at 
the  EPA  address  shown  below. 

Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
August  1, 1994,  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  effective 
August  1, 1994. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  the  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person’s 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request;  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
these  determinations  are  available  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  as  follows: 

For  the  State  of  Oregon: 

Drinking  WateT  Section,  Oregon 
Health  Division,  800  NE  Oregon 
Street,  Portland,  Oregon  97232; 

For  the  State  of  Idaho: 

Department  of  Health  &  Welfare, 
Division  of  Environmental  Quality, 
1410  North  Hilton  Street,  Boise, 
Idaho  83706; 

For  either  state: 

Environmental  Protection  Agency, 
Region  10  Library,  1200  Sixth 
Avenue,  Seattle,  Washington  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Marshall.  EPA,  Region  10, 
Ground  Water  and  Drinking  Water 
Branch,  1200  Sixth  Avenue,  WD-132. 
Seattle,  Washington  98101;  telephone 
(206)  553-1890. 


Dated:  June  14, 1994. 

Chuck  Clarke, 

Regional  Administrator. 

[FR  Doc.  94-16077  Filed  6-30-94;  8:45  am] 

BILUNG  CODE  6S6fr-6»-P 


[FRL-5002-8J 

Public  Water  Supervision  Program: 
Program  Revision  for  the  State  or 
Maine 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice.  - 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Maine  is  revising  it’s 
approved  State  Public  Water 
Supervision  Primacy  Program.  Maine 
has  adopted  drinking  water  regulations 
for:  (1)  total  coliforms  (including  fecal 
coliforms  and  E.  Coli)  that  correspond  tr 
the  National  Primary  Drinking  Water 
Regulations  for  total  coliforms 
(including  fecal  coliforms  and  E.  Coli) 
promulgated  by  EPA  on  June  29, 1989 
(54  FR  27544)  and  (2)  for  filtration, 
disinfection,  turbidity,  Giardia  lamblia, 
viruses,  Legionella,  and  heterotrophic 
bacteria  that  correspond  to  the  National 
Primary  Chinking  Water  Regulations  for 
filtration,  disinfection,  turbidity,  Giardia 
lamblia,  viruses,  Legionella,  and 
heterotrophic  bacteria  requirements 
promulgated  on  June  29, 1989  (54  FR 
27486).  EPA  has  determined  that  the 
State  program  revisions  are  no  less 
stringent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions.  All  interested 
parties  are  invited  to  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  by  August  1, 1994  to 
the  Regional  Administrator  at  the 
address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
August  1,  1994,  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  effective 
August  1, 1994. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization  of  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person’s 
interest  in  the  Regional  Administrator’s 
determination  and  of  information  that 
the  requesting  person  intended  to 
submit  at  such  hearing.  (3)  The 
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signature  of  the  individual  making  the 
request:  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  6:00 
a.m.  and  4:30  p.m.  Monday  through 
Friday,  at  the  following  offices: 

Drinking  Water  Program,  Division  of 
Health  Engineering,  Maine 
Department  of  Human  Services,  157 
Capitol  Street.  Augusta,  ME  04333 
and 

U.S.  Environmental  Protection 
Agency — Region  I,  Ground  Water 
Management  and  Water  Supply 
Branch,  One  Congress  Street — 11th 
Floor,  Boston,  MA  02203 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Ryan.  U.S.  Environmental 
Protection  Agency — Region  I,  Ground 
Water  Management  and  Water  Supply 
Branch,  JFK  Federal  Building,  Boston, 
MA  02203,  Telephone:  (617)  565-3609. 

Authority:  Section  1413  of  the  Safe 
Drinking  Water  Act,  as  amended  (1986);  and 
40  CFR  142.10  of  the  National  Primary 
Drinking  Water  Regulations. 

Dated:  June  10, 1994. 

)ohn  P.  DeVillars, 

Regional  Administrator. 

1FR  Doc.  94-15316  Filed  6-30-94;  8:45  ami 
BILUNG  COOE  6560-60-P 


[ER-FRL-471 2-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  13, 1994  Through  June 
17, 1994  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  08, 1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-AFS-L65226-ID  Rating 
EC2,  Elk  Creek  Integrated  Resource 
Management  Project,  Implementation, 
Boise  National  Forest,  Mountain  Home 
Ranger  District,  Elmore  County,  ID. 

Summary:  EPA  expressed 
environmental  concerns  about  impacts 
on  water  quality  from  timber  harvest 
and  road  construction.  EPA  requests 


monitoring  information  from  these 
impacts  be  included  in  the  final  EIS. 

ERP  No.  D-BLM-K67022-NV  Rating 
EC2,  Robinson  Mining  Project, 
Construction,  Operation  and  Expansion. 
Plan  of  Operation  Approval,  White  Pine. 
Elko  and  Eureka  Counties,  NV. 

Summary:  EPA  expressed 
environmental  concerns  for  potential 
project  impacts  to  water  quality  and 
wildlife,  and  BLM’s  preferred 
reclamation  measures,  as  well  as  the 
need  for  additional  information  in  the 
final  EIS  on  mitigation,  monitoring  and 
emergency  response  planning. 

ERP  No.  D-COE-L39036-WA  Rating 
EC2,  Lower  Snake  River  Biological 
Drawdown  Test  on  Anadromous  Fish 
and  Wildlife,  Implementation.  Lower 
Granite  Reservoir,  WA. 

Summary:  EPA  had  environmental 
concerns  with  the  resource  impacts  and 
stressed  the  necessity  for  biological 
monitoring  and  additional  monitoring  of 
water  quality  and  sediment  parameters. 
EPA  also  requested  additional 
information  about  juvenile  salmon  dam 
passage  mortality  factors,  possible 
dredging  activities,  wastewater 
discharge  remedial  measures,  and  the 
extent  of  wetland  impacts. 

ERP  No.  D-DOE-L09804-00  Rating 
LO,  Delivery  of  the  Canadian 
Entitlement  by  the  United  States  Entity 
of  Power  Benefits.  Implementation.  WA. 
OR.  ID,  MI,  WY.  CA.  NV.  AZ  and  British 
Columbia. 

Summary:  EPA  had  no  objections  to 
the  draft  programmatic  EIS. 

ERP  No.  DS— USN-L11013— WA  Rating 
LO,  US  West  Coast  Homeporting 
Program  for  Fast  Combat  Support  Ships 
(AOE-6  Class),  Updated  Information,  for 
the  Pier  D  Project  at  Puget  Sound  Naval 
Shipyard,  Implementation,  Sinclair 
Inlet,  Bremerton,  WA. 

Summary:  EPA  believed  that  adverse 
effects  to  water  quality  and  aquatic 
resources  would  be  avoided  provided 
that  the  mitigation  measures  specified 
in  the  draft  SEIS  are  fully  implemented. 

Final  EISs 

ERP  No.  F-AFS-L652 13-ID,  Savant 
Sage  Resource  Area,  Land  and  Resource 
Management  Plan,  Implementation, 
Idaho  Panhandle  National  Forests, 
Feman  Ranger  District,  Bonner  and 
Kootenai  Counties,  ID. 

Summary:  EPA  had  no  objections  to 
the  preferred  alternative  described  in 
the  EIS. 

ERP  No.  F-FHW-J40122-WY,  Snake 
River  Canyon  Highway,  Improvement, 
US  26/89  between  Alpine  Junction  to 
Hoback  Junction,  Funding  and  COE  404 
Permit,  Teton  and  Lincoln  Counties, 
WY. 


Summary:  EPA  believed  it  may  be 
possible  to  further  reduce  impacts 
through  speed  reduction  and  additional 
reductions  of  clear  zones  and  shoulder 
width. 

ERP  No.  FS-AFS-K65136-C.A, 

CASA — Guard  Timber  Sale,  Timber 
Harvesting,  Updated  Information 
concerning  Impacts  on  the  California 
Spotted  Owl  and  Fish  Creek  Watershed 
and  Reforestation,  Sequoia  National 
Forest,  Cannell  Meadow  Ranger  District, 
Tulare  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary7.  No  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  FS-AFS— K65137-CA, 
Cottonwood  and  Golf  Timber  Sales, 
Timber  Harvesting  in  the  Breckenridge 
Compartment,  Updated  Information 
concerning  Withdrawal  of  the  Golf 
Timber  Sale  and  Impacts  on  the 
California  Spotted  Owl  and 
Reforestation  for  the  Cottonwood 
Timber  Sale,  Sequoia  National  Forest. 
Greenhorn  Ranger  District.  Kern  County, 
CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  comment 
letter  was  sent  to  the  preparing  agency. 

Dated:  June  28. 1994. 

Anne  Norton  Miller, 

Director,  Federal  Liaison  Division,  Office  Of 
Federal  Activities. 

[FR  Doc.  94-16079  Filed  6-30-94;  8:45  ami 
BILLING  COOE  6560-60-0 


[ER-FRL-471 2-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  June  20, 1994  Through 
June  24, 1994  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  940241,  Draft  EIS,  AFS,  MT, 
Beaverhead  National  Forests  Oil  and 
Gas  Leasing,  Exploration, 
Development  and  Land  Acquisition, 
Beaverhead,  Madison,  Silver  Bow, 
Deer  Lodge  and  Gallatin  Counties, 
MT,  Due:  August  15, 1994,  Contact: 
Peri  Suenram  (406)  683-3900. 

EIS  No.  940242,  Final  EIS,  COE,  FL, 
Central  and  Southern  Florida  (Canal 
111  (C— 111))  Project,  for  Flood 
Control  and  other  Purposes, 
Implementation,  South  Dade  County, 
FL,  Due:  August  01, 1994,  Contact: 
Stephen  T.  Sutterfield  (904)  232- 
1104. 

EIS  No.  940243,  Final  EIS,  BLM,  ID. 
Twin  Falls  County  Solid  Waste 
Landfill  Facility  Construction  and 
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Operation,  Land  Acquisition,  Twin 
Falls  County,  ID,  Due:  August  05, 

1994,  Contact:  Gary  R.  Barkett  (208) 
734-4888. 

EIS  No.  940244,  Draft  EIS,  FHW,  WI, 
WI-16  Oconomowoc  West  Bypass 
(Rock  River  to  WI-67)  Project, 
Improvement,  Funding  and  COE 
Section  404  Permit,  City  of 
Oconomowoc,  Jefferson  and 
Waukesha  Counties,  WI,  Due:  August 
23, 1994,  Contact:  James  R.  Zavoral 
(608)  264-5944. 

EIS  No.  940245,  Final  EIS,  FAA,  AR, 
Northwest  Arkansas  Regional  Airport, 
Construction  of  Replacement  Airport 
for  Drake  Field  in  Fayetteville, 
Funding,  Land  Acquisition  and 
Airport  Layout  Plan,  City  of 
Fayetteville,  AR,  Due:  August  01, 

1994,  Contact:  Brad  Kutchins  (817) 
222-5661. 

EIS  No.  940246,  Final  Supplement, 

COE,  CA  ,  Oakland  Outer  and  Inner 
Harbors,  Deep  Draft  Navigation 
Improvements,  Updated  Information, 
Alcatraz  Dredge  Material  Disposal 
Site  Changed  Conditions, 
Implementation,  Alameda  County, 

CA,  Due:  August  01, 1994,  Contact: 
Roger  Golden  (415)  744-3344. 

EIS  No.  940247,  Draft  EIS,  NOA,  Deep 
Seabed  Hard  Mining  Exploration 
Project,  License  Issuance  for  the 
former  Kenecott  Mining  Site  (USA— 4) 
to  Ocean  Minerals  Mining,  Pacific 
Ocean,  Central  America  to  HI,  Due: 
August  29, 1994,  Contact:  M.  Karl 
Jugel  (301)  713-3159. 

EIS  No.  S40248,  Final  EIS,  NPS,  CO, 
Bent’s  Old  Fort  Historic  Site, 
Comprehensive  General  Management 
Plan  and  Development  Concept  Plan, 
Implementation,  Santa  Fe  Trail,  Otero 
County,  CO,  Due:  August  01, 1994, 
Contact:  Donald  C.  Hill  (303)  293- 
1695. 

EIS  No.  940249,  Draft  EIS,  BLM,  CA, 
Caliente  Land  and  Resource 
Management  Plan.  Implementation, 
Kem,  Tulare,  King,  San  Luis,  Obispo, 
Santa  Barbara  and  Ventura  Counties, 
CA,  Due:  September  28, 1994, 

Contact:  Steve  Larson  (805)  391-6099. 

EIS  No.  940250,  Draft  EIS,  DOE,  ID,  CA, 
WA,  NV,  Programmatic  National 
Spent  Nuclear  Fuel  Management 
Program  and  Idaho  National 
Engineering  Laboratory 
Environmental  Restoration  and  Waste 
Management  Program, 
Implementation,  Site  Specific,  Due: 
September  30, 1994,  Contact:  Carol 
Borgstiom  (202)  586-4600. 

EIS  No.  940251,  Final  EIS,  UAF,  CO, 
Lowry  Air  Force  Base  (AFB)  Disposal 
and  Reuse,  Implementation,  Denver 
County,  CO,  Due:  August  01, 1994, 


Contact:  Ltc.  Gary  Baumgartel  (210) 
536-3869. 

Dated:  June  28, 1994 
Anne  Norton  Miller. 

Director,  Federal  Agency  Liaison  Division 
Office  of  Federal  Activities. 

[FR  Doc.  94-16080  Filed  6-30-94;  8:45  am) 
BILLING  CODE  6560-60-U 


[FRC  5006-4] 

Public  Meeting  of  the  Commission  for 
Environmental  Cooperation 
Established  Under  the  North  American 
Agreement  on  Environmental 
Cooperation;  Meeting  Agenda 

INTRODUCTION:  The  Commission  for 
Environmental  Cooperation  (the 
“Commission”)  was  established 
pursuant  to  the  North  American 
Agreement  on  Environmental 
Cooperation  and  the  NAFTA 
Implementation  Act,  19  U.S.C.  section 
3301  et  seq.,  to  promote  cooperation  on 
trade  related  environmental  issues 
between  the  United  States,  Canada  and 
Mexico,  and  to  provide  sustainable 
development,  encourage  improved 
pollution  prevention  policies,  and 
enhance  compliance  with  applicable 
laws  and  regulations.  The  governing 
body  of  the  Commission,  the  Council, 
comprised  of  the  environmental 
ministers  of  the  three  NAFTA  countries 
(Deputy  Prime  Minister  and 
Environmental  Minister  Sheila  Copps 
for  Canada:  SEDESOL  Secretary  Carlos 
Rojas  for  Mexico;  and  Environmental 
Protection  Agency  Administrator  Carol 
M.  Browner  for  the  U.S.)  have  agreed  to 
hold  the  first  Regular  Session  Council 
meeting  in  Washington,  D.C.  on  July  26, 
1994. 

TIME,  PLACE  AND  PURPOSE:  The  Council 
of  the  Commission  for  Environment 
Cooperation  will  hold  its  first  Regular 
Session  meetings  on  Tuesday,  July  26, 
1994.  The  afternoon  meeting  will  be 
open  to  the  public.  The  public  meeting 
will  take  place  at  the  U.S.  Department 
of  State,  Loy  Henderson  Room,  “C” 
Street,  N.W.,  Washington,  D.C.,  and  will 
run  from  2:30  p.m.  to  6:30  p.m. 

This  meeting  will  afford  the  public  an 
opportunity  to  present  to  the  Council 
their  ideas  and  expectations  related  to 
the  work  to  be  accomplished  by  the 
Commission.  The  Council  for  its  part 
will  share  decisions  made  by  the 
Council  on:  the  selection  of  Executive 
Director,  the  selection  of  members  of  the 
Joint  Public  Advisory  Committee 
(JPAC),  initial  priorities  of  the  Council 
and  expected  funding  levels  for  the 
Commission.  The  proposed  agenda  for 
the  public  session  is  as  follows: 


2:30-3:00  Official  Opening  of  Public 
Meeting  of  the  Commission,  Loy  Henderson 
Room. 

3:00-4:00  Remarks  by  Commission 
Members. 

4:00-4:30  Administration  Issues/ 
Introduction  of  the  Executive  Director/ 
Presentation  by  JPAC  Chairperson. 

4:30-6:00  Public  Discussion. 

6:00-6:30  Press  Conference. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public  on  Tuesday,  July 
26  from  2:30  p.m.  to  6:30  p.m.  All 
persons  desiring  to  attend  need  to 
inform  the  Executive  Director  of  the 
CEC  Secretariat  at  the  address  or  telefax 
number  listed  below  no  later  than  5:00 
p.m.  on  Wednesday,  July  20.  There  will 
be  limited  seating  for  interested 
members  of  the  public,  which  will  be 
available  on  a  first-come,  first-served 
basis  to  those  who  make  that  request  of 
the  CEC  Secretariat  Executive  Director. 

Ninety  minutes  will  be  set  aside  to 
provide  the  public  an  opportunity  to 
make  oral  statements  regarding  their 
views  of  the  work  to  be  accomplished 
by  the  Commission.  Members  of  the 
public  who  wish  to  make  oral 
statements  should  request  the 
opportunity  to  do  so  by  contacting  the 
CEC  Secretariat  Executive  Director  in 
writing.  The  CEC  Secretariat  Executive 
Director  must  have  received  the  requests 
at  the  address  or  telefax  number  listed 
below  no  later  than  5:00  p.m.  on 
Wednesday,  July  20.  Persons  seeking  to 
make  oral  presentations  should  specify 
the  subjects  in  their  request  the  subject 
they  wish  to  address.  Oral  statements 
will  be  limited  to  five  minutes.  If  it  is 
not  possible  to  meet  all  requests,  the 
Council  will  select  presenters  to 
represent  as  broad  a  range  of  views  as 
possible. 

FOR  REQUESTS  TO  MAKE  ORAL  STATEMENTS 
OR  TO  ATTEND  THE  PUBLIC  SESSION  ON 
JULY  26,  CONTACT:  Victor  Lichtinger, 
Executive  Director,  North  American 
Commission  for  Environmental 
Cooperation.  10  Wellington  Street,  Hull, 
Quebec,  Canada,  K1A-OH3.  Telephone: 
(819)  953-9416;  Telefax:  (819)  953- 
2115. 

FOR  FURTHER  INFORMATION  CONTACT; 

Jorge  G.  Rangel,  Jr.,  NAFTA  Task  Force, 
Mail  Code  7777,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  Telephone: 
(202)  260-6161;  telefax  (202)  260-9459. 

Dated:  June  28, 1994. 

Jcrge  G.  Rangel,  Jr., 

NAFTA  Task  Force. 

[FR  Doc.  94-16078  Filed  6-30-94;  8:45  am] 
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[FRL-5006-31 

Privacy  Act  of  1974;  System  of 
Records 

ACTION:  Notice  of  amendment  to  existing 
Privacy  Act  system  of  records. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  amend  its 
Privacy  Act  system  of  records, 

“Invention  Reports  Submitted  to  the 
Environmental  Protection  Agency,” 
previously  published  at  50  FR  50227 
(December  9, 1985).  The  primary 
purpose  of  this  amendment  is  to  clarify 
existing  and  add  new  routine  uses,  to 
add  a  new  category  of  individuals 
covered  by  the  system,  to  reflect 
changes  required  by  the  adoption  of  a 
computer  tracking  system  for  covered 
records,  to  more  accurately  describe  the 
sources  of  records  in  the  system,  and  to 
add  new  data  elements  by  which 
information  may  be  retrieved  from  the 
system.  All  other  changes  to  the  system 
are  of  a  minor  nature. 

EFFECTIVE  DATE:  This  amendment  shall 
become  effective  without  further  notice 
forty  (40)  days  after  publication  unless 
comments  are  received  which  dictate  a 
contrary  determination. 

ADDRESSES:  Comments  should  be 
addressed  to  Patent  Counsel,  U.S.  EPA, 
Office  of  General  Counsel,  General  and 
Information  Law  Division  (2379),  401  M 
Street  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Gorman,  Patent  Counsel, 

U.S.  EPA,  Office  of  General  Counsel, 
General  and  Information  Law  Division 
(2379),  401  M  Street  SW.,  Washington, 
DC  20460.  Tel.  (202)  260-1339. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
amending  a  system  of  records, 
“Invention  Reports  Submitted  to  the 
Environmental  Protection  Agency-EPA/ 
OGC/Grants-16,”  as  follows: 

First,  EPA  is  adding  new  routine  uses 
and  revising  existing  routine  uses  in  a 
manner  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected.  Routine  uses  1,  3,  4,  6,  7  in 
the  notice  (formerly  published  as 
numbers  2,  4,  5,  7,  and  8,  respectively) 
have  been  reorganized  but  not  altered. 
Routine  use  2  (formerly  3)  has  been 
revised  to  clarify  that  contract  patent 
counsel  are  engaged  by  EPA  to  prepare 
and  prosecute  patent  applications  as 
well  as  to  search  patents.  Routine  use  5 
(formerly  6)  has  been  amended  to  reflect 
disclosures  of  files  in  connection  with 
EPA’s  implementation  of  the  Federal 
Technology  Transfer  Act  of  1986. 
Routine  use  8  has  been  added  to  enable 
EPA  to  disclose  records  to  Government 
contractors,  other  than  contract  patent 
counsel  covered  in  a  separate  routine 


use,  who  are  engaged  to  perform  duties 
on  behalf  of  the  Government.  Routine 
use  9  has  been  added  to  permit 
disclosures  of  records  in  the  system  to 
the  Department  of  Justice  when  EPA  is 
a  party  to  or  has  an  interest  in  litigation. 
In  addition,  a  list  of  five  general  routine 
uses  currently  applicable  to  this  system 
of  records,  but  published  in  a  separate 
Federal  Register  notice  (40  FR  43194, 
September  18, 1975),  has  been  amended 
and  republished  as  routine  uses  10 
through  14  in  this  notice.  These  routine 
uses  have  been  revised  to  provide  more 
accurate  and  precise  descriptions  of  the 
permitted  disclosures,  which  include 
disclosures  to  Congress  at  an 
individual’s  request;  for  law 
enforcement  purposes;  in  connection 
with  judicial  and  administrative 
litigation;  and  in  connection  with 
employment,  contract  and  benefit 
entitlement  decisions. 

Second,  EPA  has  developed  a 
computer  system  which  indexes  and 
tracks  information  contained  in  this 
system  of  records.  The  sections  of  this 
notice  describing  “Storage,” 
“ReLrievability,”  and  “Safeguards”  have 
been  revised  to  reflect  the  changes 
resulting  from  adoption  of  the  computer 
tracking  system. 

Third,  the  “Record  Source  Categories” 
section  has  been  revised  to  include  U.S. 
and  foreign  patent  offices,  which  were 
inadvertently  omitted  from  the  prior 
publication  of  this  notice. 

Fourth,  the  section  on  “Categories  of 
Individuals  Covered  by  this  System”  is 
being  revised  to  include  a  new  category 
of  individuals:  Parties  to  cooperative 
research  and  development  agreements 
under  the  Federal  Technology  Transfer 
Act  of  1986. 

Fifth,  the  “Retrievability”  section  of 
the  notice  is  being  revised  to  indicate 
that  information  in  the  system  may  also 
be  retrieved  by  patent  application 
number  and/or  patent  number. 

The  remaining  revisions  to  this 
system  of  records  are  editorial  in  nature 
or  clarify  and  update  the  existing  notice 
to  reflect  administrative,  organizational, 
and  statutory  revisions  which  have 
occurred  since  the  previous  publication 
of  the  notice  in  the  Federal  Register. 

The  report  on  significantly  altered 
systems  of  records  required  by  5  U.S.C. 
552a(r)  has  been  submitted  to  Congress 
and  the  Office  of  Management  and 
Budget. 


Dated:  June  16, 1994. 

Jonathan  Cannon, 

Assistant  Administrator  for  Administration 
and  Resources  Management. 

EPA-16 

SYSTEM  NAME: 

Invention  Reports  Submitted  to  the 
EPA. 

SYSTEM  location: 

U.S.  Environmental  Protection 
Agency,  Office  of  General  Counsel, 
General  and  Information  Law  Division 
(2379),  401  M  Street  SW.,  Washington, 
DC  20460. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

EPA  employees  and  employees  of 
contractors,  subcontractors,  grantees, 
cooperative  agreement  recipients  (40 
CFR  part  30),  and  parties  to  cooperative 
research  and  development  agrep  tents 
(15  U.S.C.  3710a)  who  have  subv  itted 
invention  reports  to  EPA. 

categories  of  records  in  the  system: 

Invention  reports,  patent  applications, 
patents,  patent  assignments,  licenses, 
procurement  requests.  Government 
purchase  orders,  and  other  documents 
relevant  to  inventions  made  under  EPA 
sponsorship. 

authority  for  maintenance  of  the  system: 

E.O.  9865,  E.O.  10096,  35  U.S.C  Ch. 

18  (Patent  Rights  in  Inventions  Made 
with  Federal  Assistance),  37  CFR  parts 
101  and  404,  40  CFR  part  30,  48  CFR 
parts  27  and  52. 

PURPOSE(S): 

Records  are  maintained  for  the 
purpose  of  documenting  inventions 
made  under  EPA  sponsorship,  including 
filing  patent  applications,  determining 
rights  to  inventions,  licensing 
inventions,  and  ascertaining 
inventorship  and  priority  of  invention. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  !N  THE 
SYSTEM,  INCLUDING  CATEGORIES  0*  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  disclosed 
routinely: 

1.  To  scientific  personnel  who  possess 
the  expertise  to  understand  the 
invention  and  evaluate  its  importance  to 
the  Government  and/or  the  public. 

2.  To  contract  patent  counsel  and 
their  employees  retained  by  the  Agency 
for  patent  searching,  preparation  and 
prosecution  of  United  States  and  foreign 
patent  applications. 

3.  To  Government  agencies  whom  we 
contact  regarding  possible  use,  interest 
in  or  ownership  rights  in  our 
inventions. 

4.  To  the  National  Technical 
Information  Service  of  the  Department 
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of  Commerce  for  inclusion  in  their 
invention  licensing  program. 

5.  To  technology  assistance  personnel, 
technology  evaluators,  technology 
finders  and  prospective  licensees  who 
may  further  make  the  invention 
available  to  the  public  through 
evaluation,  promotion,  sale,  use  or 
publication. 

6.  To  parties,  such  as  supervisors  of 
inventors,  whom  we  contact  to 
determine  ownership  rights,  and  to 
those  parties  contacting  us  to  determine 
the  Government’s  ownership. 

7.  To  the  United  States  and  foreign 
Patent  and  Trademark  Offices  when  we 
file  U.S.  and  foreign  patent  applications. 

8.  To  Federal  Government  contractors, 
grantees,  or  volunteers  who  have  been 
engaged  to  assist  the  Federal 
Government  in  the  performance  of  a 
contract,  grant,  cooperative  agreement 
or  other  activity  related  to  this  system 
of  records  and  who  need  to  have  access 
to  the  records  in  order  to  perform  the 
activity.  Recipients  are  required  to 
maintain  the  records  in  accordance  with 
the  requirements  of  the  Privacy  Act. 

9.  To  the  Department  of  Justice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticipated  litigation  in  which  one  of 
the  following  is  a  party  or  has  an 
interest;  (a)  EPA  or  any  of  its 
components,  (b)  an  EPA  employee  in  his 
or  her  official  capacity,  (c)  an  EPA 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  is  representing  or  considering 
representation  of  the  employee,  or  (d) 
the  United  States  where  EPA  determines 
that  the  litigation  is  likely  to  affect  the 
Agency. 

10.  In  a  proceeding  before  a  court, 
other  adjudicative  body  or  grand  jury,  or 
in  an  administrative  or  regulatory 
proceeding,  to  the  extent  that  each 
disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  the  proceeding  in  which  one  of  the 
following  is  a  party  or  has  an  interest: 

(a)  EPA  or  any  of  its  components,  (b)  an 
EPA  employee  in  his  or  her  official 
capacity,  (c)  an  EPA  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  is  representing  or 
considering  representation  of  the 
employee,  or  (d)  the  United  States 
where  EPA  determines  that  the 
litigation  is  likely  to  affect  the  Agency. 
Such  disclosures  include,  but  are  not 
limited  to,  those  made  in  the  course  of 
presenting  evidence,  conducting 
settlement  negotiations,  and  responding 
to  requests  for  discovery. 


11.  To  a  Member  of  Congress  or  a 
congressional  office  in  response  to  an 
inquiry  from  that  Member  or  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains. 

12.  To  a  Federal  agency  which  has 
requested  information  relevant  to  its 
decision  in  connection  with  the  firing  or 
retention  of  an  employee;  the  reporting 
of  an  investigation  on  an  employee;  the 
letting  of  a  contract;  or  the  issuance  of 

a  security  clearance,  license,  grant,  or 
other  benefit. 

13.  To  a  Federal,  State  or  local  agency 
where  necessary  to  enable  EPA  to  obtain 
information  relevant  to  an  EPA  decision 
concerning  the  hiring  or  retention  of  an 
employee;  the  letting  of  a  contract;  or 
the  issuance  of  a  security  clearance, 
license,  grant  or  other  benefit. 

14.  To  an  appropriate  Federal,  State, 
local  or  foreign  agency  responsible  for 
investigation,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation 
or  order,  where  there  is  an  indication  of 
a  violation  or  potential  violation  of  the 
statute,  rule,  regulation  or  order  and  the 
information  disclosed  is  relevant  to  the 
matter. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Individual  file  folders  in  file  cabinets 
and  indexed  on  computer  tracking 
system. 

retrievabiuty: 

Indexed  and  retrieved  by  inventor’s 
name,  by  case  identification  number, 
and  by  patent  application  number  or 
patent  number. 

SAFEGUARDS: 

Access  is  limited  to  EPA  personnel 
with  an  official  need  to  know.  During 
non-business  hours,  the  files  Eire  kept  in 
a  locked  room  in  a  building  with 
controlled  access.  In  addition,  access  to 
the  computerized  index  is  limited  to 
EPA  personnel  with  an  official  need  to 
know  and  an  authorized  password. 

RETENTION  AND  DISPOSAL: 

The  records  are  maintained  for 
seventeen  years  after  completion  or 
termination  of  action  on  the  disclosed 
invention,  such  as  issuance  of  a  patent. 
The  records  are  maintained  at  EPA  for 
approximately  three  to  eight  years  and 
are  then  sent  to  a  Federal  Records 
Center  for  the  remainder  of  the 
applicable  retention  period. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  General  Counsel,  General 
and  Information  Law  Division  (2379), 
Office  of  General  Counsel,  U.S. 


Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
Notification  procedure: 

Written  inquiries  should  be  directed 
to  the  System  Manager  at  the  address 
listed  above.  The  System  Manager  will 
provide  additional  information  or 
requirements  if  necessary. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedure.  In 
addition,  individuals  seeking  access 
should  reasonably  specify  the  record 
contents  being  sought. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  Procedure.  In 
addition,  individuals  contesting  records 
should  reasonably  identify  the  record 
and  specify  the  information  being  . 
contested.  The  corrective  action  being 
sought  and  supporting  justification  for 
that  action  should  be  provided. 

RECORD  SOURCE  CATEGORIES: 

Records  in  the  system  are  obtained 
from  invention  report  submitters 
covered  by  this  system,  their 
supervisors,  other  persons  with 
knowledge  of  the  invention  or  expertise 
in  the  particular  area  of  the  invention, 
EPA  Patent  Counsel,  EPA  contractors 
who  have  searched  the  invention, 
prepared  a  patent  application  on  the 
invention  and/or  otherwise  performed, 
work  relating  to  a  patent  application, 
and  the  United  States  and  foreign  patent 
offices. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
CF  THE  ACT: 

None. 

[FR  Doc.  94-16075  Filed  6-30-94;  8:45  am) 

B'LUNG  CODE  6M0-50-P 


[FRL-6006-1] 

Proposed  Settlement;  Acid  Rain 
Allowance  Allocations  and  Reserves 
Rule  Litigation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  (“Act”), 
notice  is  hereby  given  of  a  proposed 
settlement  of  Southern  Illinois  Power 
Cooperative,  Inc.  v.  Environmental 
Protection  Agency,  No.  93-2263  (7th 
Cir.). 

This  case  involves  a  challenge  to  the 
final  rftle,  entitled  “Acid  Rain 
Allowance  Allocations  and  Reserves,” 
which,  inter  alia,  allocated  sulfur 
dioxide  emission  allowances  to  Marion 
[Illinois]  Power  Station  Units  1,  2,  ana 
3.  58  FR  15634, 15662  (March  23,  1993*. 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Notices 


33973 


For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Environmental  Protection 
Agency  will  receive  written  comments 
relating  to  the  settlement  from  persons 
who  were  not  named  as  parties  to  the 
litigation  in  question.  The  Agency  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed 
settlement  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act.  Copies 
of  the  settlement  are  available  from 
Phyllis  Cochran,  Air  and  Radiation 
Division  (2344),  Office  of  General  » 
Counsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.YV., 
Washington,  DC  20460,  (202)  260-7606. 
Written  comments  should  be  sent  to  Jon 
Averback  at  the  above  address  and  must 
be  submitted  on  or  before  August  1. 
1994. 

Dated:  June  27, 1994. 

Jean  C.  Nelson, 

General  Counsel. 

(FR  Doc.  94-16016  Filed  6-30-94;  8:45  ami 

BILLING  COOL  6560-50-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice. 


Background: 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 


Reduction  Act  of  1980,  as  per  5  CFR 

1320.9,  to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 

1320.9.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB’s  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATES:  Comments  must  be  submitted  on 
or  before  August  1,  1994. 

ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551,  or 
delivered  to  the  Board’s  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  B-1122  between 


9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Milo  Sunderhauf,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB’s  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Mary  M.  McLaughlin, 
Federal  Reserve  Board  Clearance  Officer 
(202-452-3829),  Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551.  For  the  hearing  impaired 
only,  Telecommunications  Device  for 
the  Deaf  (TTD)  Dorothea  Thompson 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  D.C.  20551.  Proposal  to 
approve  under  OMB  delegated  authority 
the  extension  with  revisions,  of  the 
following  reports: 

1.  Report  title:  Report  of  Transaction 
Accounts,  Other  Deposits  and  Vault 
Cash;  Reports  of  Certain  Eurocurrency 
Transactions;  and  Advance  Reports  of 
Deposits 

Agency  form  number:  FR  2900;  FR 
2950/51;  and  FR  2000/2001 
OMB  Docket  number:  7100-0087 
Frequency:  Weekly,  Quarterly, 

Daily — dependent  upon  request 
Reporters:  Depository  institutions 
Annual  reporting  hours:  1,767,743 


Report 

Estimated  Number 
of  Respondents 

Estimated  Hours  Per  Response 

FR  2900  . 

8,764  (weekly) . 

1  to  12  (3.50  avg.) 

4,934  (quarterly)  .... 

1  to  12  (3.50  avg.) 

FR  2950/2951  . 

693  (weekly) . 

.2  to  5  (1 .00  avg.) 

1  (quarterly) . 

.2  to  5  (1.00  avg ) 

FR  2000  . 

186  . 

.3  to  2.4  (.84  avg.) 

.3  to  3  (.96  avg.) 

FR  2001  . 

540  . 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  [12 
U.S.C.  §§  248(a),  461,  603,  615,  and 
1305(b)(2)]  and  is  given  confidential 
treatment  [5  U.S.C.  §  552b(4)]. 

This  package  of  reports  collects 
information  on:  deposits  and  related 
items  from  depository  institutions  that 
have  transaction  accounts  or 
nonpersonal  time  deposits  and  that  are 


not  fully  exempt  from  reserve 
requirements  (“nonexempt 
institutions”)  (FR  2900);  Eurocurrency 
transactions  from  depository 
institutions  that  obtain  funds  from 
foreign  (non-U.  S.)  sources  or  that 
maintain  foreign  branches  (FR  2950,  FR 
2951);  and  selected  items  on  the  FR 
2900  in  advance  from  samples  of 
commercial  banks  on  a  daily  basis  (FR 
2000)  and  on  a  weekly  basis  (FR  2001). 


The  Federal  Reserve  proposes  that  the 
single  deposit  cutoff  ($44.8  million) 

(and  one  of  two  determinants  of 
deposits  reporting  category)  be  replaced 
by  two  separate  deposit  cutoffs  ($44.8 
million  and  $55.0  million).  The  higher 
cutoff  would  be  applied  to  nonexempt 
reporters,  resulting  in  a  shift  of  ovei 
1,000  reporters  from  weekly  to  quarterly 
FR  2900  reporting  and  a  significant 
reduction  in  annual  reporting  buraen. 
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The  lower  cutoff  would  continue  to 
apply  to  fully-exempt  institutions  (see 
Item  1  below).  In  the  future,  both  cutoffs 
would  be  indexed  annually.  Also,  the 
Federal  Reserve  proposes  to  broaden  the 
entity  coverage  of  the  daily  FR  2000  to 
include  large  thrift  institutions,  and 
recommends  that  eighteen  thrifts  be 
added  to  the  reporting  panel.  No 
revisions  to  the  content  of  any  of  the 
reports  are  proposed.  Information 
provided  by  these  reports  is  used  for 
administering  Regulation  D — Reserve 
Requirements  of  Depository  Institutions; 
or  for  constructing,  analyzing,  and 
controlling  the  monetary  and  reserves 
aggregates;  or  both. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension 
without  revisions,  of  the  following 
reports: 

1.  Report  title:  Quarterly  Report  of 
Selected  Deposits,  Vault  Cash  and 
Reservable  Liabilities;  and  Annual 
Report  of  Total  Deposits  and  Reservable 
Liabilities. 

Agency  form  number.  FR  2910q;  FR 
2910a. 

OMB  Docket  number:  7100-0175. 

Frequency:  Quarterly;  Annually. 

Reporters:  Depository  institutions. 

Annual  reporting  hours:  7,194. 


Report 

Estimated 
Number  of 
respondents 

Estimated 
Average 
Hours  Per 
Response 

FR  2910q  . 

534 

2.00 

FR  2910a  _ 

6,377 

.50 

Small  businesses  are  affected. 

General  description  of  reports:  This 
information  collection  is  mandatory  (12 
U.S.C.  §§  248(a)  and  461]  and  is  given 
confidential  treatment  [5  U.S.C. 

§  552b(4)]. 

These  reports  collect  information 
from  depository  institutions  (other  than 
U.S.  branches  and  agencies  of  foreign 
banks  and  Edge  and  agreement 
corporations)  that  are  fully  exempt  from 
reserve  requirements  under  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982.  Information  provided  by  these 
reports  is  used  to  construct  and  analyze 
the  monetary  aggregates  and  to  ensure 
compliance  with  Regulation  D — Reserve 
Requirements  of  Depository  Institutions. 
No  changes  are  proposed  for  these 
reports. 

2.  Report  title:  Allocation  of  Low 
Reserve  Tranche  and  Reservable 
Liabilities  Exemption. 

Agency  form  number:  FR  2930  FR 
2930a. 

OMB  Docket  number:  7100-0088. 

Frequency:  Annually,  and  on 
occasion. 


Reporters:  Depository  institutions. 

Annual  reporting  hours:  126. 

Estimated  average  hours  per  response: 
.25. 

Estimated  number  of  respondents: 

502. 

Small  businesses  are  affected. 

General  description  of  reports:  This 
information  collection  is  mandatory  [12 
U.S.C.  §§  248(a)  and  461)  and  is  given 
confidential  treatment  (5  U.S.C. 

§  552b(4)]. 

This  report  provides  information  on 
the  allocation  of  the  low  reserve  tranche 
and  reservable  liabilities  exemption  for 
depository  institutions  having  offices  (or 
groups  of  offices)  that  submit  separate 
FR  2900  deposits  reports.  The  data 
collected  by  these  reports  are  needed  for 
the  calculation  of  required  reserves.  No 
changes  are  proposed  for  these  reports. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  27, 1994. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  94-16028  Filed  6-30-94;  8:45  am] 
BILLING  CODE  6210-01-P 


First  Ozaukee  Capital  Corp.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(1))  for  die  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 


reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  21, 1994 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Ozaukee  Capital  Corp., 
Cedarburg,  Wisconsin,  to  engage  de 
novo  in  making  and  servicing  loans 
pursuant  to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  27, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  94-16030  Filed  6-30-94;  8:45  am] 
BILLING  CODE  6210-01-F 


Maine  Bank  Corp.,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
’considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for  - 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  25, 
1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
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Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Maine  Bank  Corp.,  Portland.  Maine, 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Maine  Bank  &  Trust  Company, 
Portland,  Maine. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Ozaukee  Capital  Corp., 
Cedarburg,  Wisconsin,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Ozaukee  Savings  Bank,  Cedarburg. 
Wisconsin. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  New  Independent  Bancshares,  Inc., 
New  Washington,  Indiana,  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  New 
Washington  State  Bank,  New 
Washington,  Indiana. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  GHB,  Inc.,  Colorado  City,  Colorado, 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Greenhorn  Valley  Bank. 
Colorado  City,  Colorado. 

2.  First  Capital  Corporation,  Fort 
Scott,  Kansas,  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Kincaid  Banc 
Agency,  Inc.,  Kincaid,  Kansas,  and 
thereby  indirectly  acquire  Bank  of 
Kincaid,  Kincaid,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  27, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  94-16032  Filed  6-30-94;  8:45  am| 
BILLING  CODE  6210-01-F 

Sharon  E.  Thompson,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 


for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  21, 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Sharon  E.  Thompson, 

Mindenmines,  Missouri  and  Joyce  L. 
Draper  (personally  and  as  co-trustee  of 
the  Jon  A.  Simoncic  Trust),  Pittsburg, 
Kansas,  to  acquire  an  additional  22.72 
percent,  for  a  total  of  44.49  percent  of 
the  voting  shares  of  S.T.D.  Investments, 
Inc.,  Mindenmines,  Missouri,  and 
thereby  indirectly  acquire  Bank  of 
Minden,  Mindenmines,  Missouri, 

2.  James  H.  Vincent  and  Mildred  M. 
Vincent,  Yuma,  Colorado,  to  acquire  an 
additional  3.72,  for  a  total  of  12.16 
percent  of  the  voting  shares  of 
Washington  Investment  Company,  Otis, 
Colorado,  and  thereby  indirectly  acquire 
First  National  Bank  of  Akron,  Akron. 
Colorado,  First  National  Bank  of  Otis, 
Otis.  Colorado,  and  First  National  Bank 
of  Yuma,  Yuma,  Colorado. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Michael  Evans  Montgomery,  Dallas, 
Texas,  to  acquire  19.81,  for  a  total  of 
35.06  percent  of  the  voting  shares  of 
Metroplex  Bancshares,  Inc.,  Dallas. 
Texas,  and  thereby  indirectly  acquire 
Bent  Tree  National  Bank.  Addison, 
Texas. 

Board  of  Governors  of  the  Federal  Reserv  e 
System.  June  27, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  94-16031  Filed  6-30-94;  8:45  ami 
BILLING  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Hanford  Thyroid  Morbidity  Study 
Advisory  Committee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Hanford  Thyroid  Morbidity  Study 
Advisory  Committee. 

Time  and  Date:  8:30  a.m.-5  p.m.,  July  18. 
1994.  7  p.m.-9  p.m..  July  18. 1994. 


Place:  Cavanaugh’s  River  Inn,  North  700 
Division  Street,  Spokane,  Washington  99202. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
providing  advice  and  guidance  to  the 
Director,  CDC,  regarding  the  scientific  merit 
and  direction  of  the  Hanford  Thyroid 
Morbidity  Study.  The  committee  will  review 
development  of  the  study  protocol  and 
recommend  changes  of  scientific  merit  to 
CDC,  advise  on  the  conduct  of  the  pilot  study 
using  the  approved  protocol,  and  assist  in 
determining  the  feasibility  of  a  full-scale 
epidemiologic  study.  If  the  full-scale 
epidemiologic  study  is  carried  out,  the 
committee  will  advise  CDC  on  the  design  and 
conduct  of  the  study  and  analysis  cf  the 
results. 

Matters  To  Be  Discussed:  The  Handford 
Thyroid  Morbidity  Study  Advisory 
Committee  will  meet  to:  (1)  Discuss  updates 
of  the  status  of  various  components  of  the 
Hanford  Thyroid  Disease  Study  and  (2) 
conduct  a  public  meeting  for  open  discussion 
and  inform  the  public  on  the  progress  of  the 
pilot  study  being  conducted  by  the  Fred 
Hutchinson  Cancer  Research  Center. 
Specifically,  the  discussions  will  focus  on 
scientific  rationale,  clinical  updates,  tribal 
activities  and  plans,  public  involvement, 
confidentially  assurance,  and  status  reports 
on  the  conduct  of  the  pilot  study.  On  July  18 
at  7  p.m.,  the  meeting  will  continue  in  order 
to  allow  more  time  for  public  input  and 
comment. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Nadine  Dickerson,  Program  Analyst, 
Radiation  Studies  Branch,  Division  of 
Environmental  Hazards  and  Hea'th  Effects, 
National  Center  for  Environmental  Health, 
CDC,  4770  Buford  Highway,  NE.  (F— 35), 
Atlanta,  Georgia  30341-3724,  telephone  404/ 
488-7040. 

Dated:  June  28, 1994. 

William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination  Centers  for  Disease  Control  an  d 
Prevention  (CDC). 

(FR  Doc.  94-16153  Filed  6-30-94:  8:45  am| 

BILUNG  CODE  4163-18-M 

Food  and  Drug  Administration 

(Docket  No.  94D-0134] 

Salmonella  Contamination  of  Animal 
Feed  and  Animal  Feed  Ingredients; 
Animal  By-Products  for  Feeds— 
Salmonella  Contamination  Compliance 
Policy  Guides;  Revocation 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revoking 
Compliance  Policy  Guide  (CPG)  7126.07 
entitled  “ Salmonella  Contamination  of 
Animal  Feed  and  Animal  Feed 
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Ingredients”  and  CPG  7126.13  entitled 
“Animal  By-Products  For  Feeds — 
Salmonella  Contamination.”  This  action 
is  being  taken  because  the  guides  no 
longer  reflect  FDA  policy. 

EFFECTIVE  DATE:  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  G.  McChesney  or  Linda  A. 

Grassie,  Center  for  Veterinary  Medicine 
(HFV-222),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1728. 

SUPPLEMENTARY  INFORMATION:  In 

September  1990,  in  a  speech  given  by 
FDA’s  Center  for  Veterinary  Medicine 
(CVM)  entitled  “Symposium  on  Feed 
Quality  Assurance,  a  System-wide 
Approach,”  FDA  announced  its  goal  of 
Salmonella- negative  animal  feed  and 
feed  ingredients.  FDA  has  published  a 
transcript  of  this  symposium  in  a 
volume  by  the  same  title,  which  is 
available  from  CVM  under  Department 
of  Health  and  Human  Services  (DHHS) 
publication  number  [FDA]  91-6050. 
Copies  are  available  from  Linda  A. 
Grassie  (above  address). 

To  achieve  this  goal  of  Salmonella¬ 
negative  feed  and  feed  ingredients,  CVM 
is  working  with  the  U.S.  Animal  Health 
Association,  academia,  and  industry  to 
develop  and  implement  the  hazard 
analysis  of  critical  control  points 
(HACCP)  quality  assurance  programs 
within  the  feed  industry  and  to  develop 
sampling  plans  for  Salmonella  based  on 
risk.  Effective  July  1, 1994,  FDA  is 
revoking  CPG’s  7126.07  and  7126.13 
because  they  no  longer  reflect  FDA 
policy.  The  policy  guidance  in  CPG 
7126.07  was  that  FDA  would  not 
routinely  inspect  or  sample  animal  feed 
or  animal  feed  ingredients  of  either 
domestic  or  import  origin  for 
Salmonella  contamination.  CPG  7126.07 
provided  guidance  criteria  for 
recommending  legal  action  for 
Salmonella  contamination  in  animal  by¬ 
products  for  feed. 

Under  section  402(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
342(a))  animal  feed,  feed  ingredients, 
and  pet  food  containing  Salmonella  are 
adulterated  and  are  subject  to  regulatory 
action.  Reports  of  Salmonella 
contamination  will  be  reviewed  on  a 
case-by-case  basis.  Decisions  on 
regulatory  action  will  be  based  on 
sample  results,  the  risk  associated  with 
the  product,  and  the  firm’s  actions  to 
remedy  production  and  handling 
problems  that  may  have  caused  the 
Salmonella  contamination. 


Dated:  June  27, 1994. 

Gary  Dykstra, 

Acting  Associate  Commisioner  for  Regulatory 
Affairs. 

[FR  Doc.  94-16091  Filed  6-30-94;  &:45  am] 

BILLIMG  CODE  4160-01-F 


[Docket  No.  94P-0157] 

White  Chocolate  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Market  Testing 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Kraft  General  Foods,  Inc.,  to  market 
test  a  product  identified  as  “white 
chocolate”  that  deviates  from  the  U.S. 
standards  of  identity  for  chocolate 
products,  e.g.,  chocolate  liquor,  sweet 
chocolate,  milk  chocolate,  buttermilk 
chocolate,  skim  milk  chocolate,  and 
mixed  dairy  product  chocolates,  in  that 
it  is  prepared  without  the  nonfat 
components  of  the  ground  cacao  nibs 
but  contains  the  fat  (cacao  butter) 
expressed  from  the  cacao  nibs.  The  test 
product  may  also  contain  antioxidants. 
The  purpose  of  the  temporary  permit  is 
to  allow  the  applicant  to  collect  data  on 
consumer  acceptance  of  the  product  in 
support  of  establishing  a  standard  of 
identity  for  white  chocolate. 

DATES:  The  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  September  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 

200  C  St.  SW„  Washington,  DC  20204, 
202-205-5099. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA 
is  giving  notice  that  a  temporary  permit 
has  been  issued  to  Kraft  General  Foods, 
Inc.,  250  North  St,  White  Plains,  NY 
10625.  The  permit  covers  limited 
interstate  market  testing  of  a  product 
identified  as  “white  chocolate”  that 
deviates  from  the  U.S.  standards  of 
identity  for  chocolate  products,  e.g., 
chocolate  liquor  (21  CFR  163.111), 
sweet  chocolate  (21  CFR  163.123),  milk 
chocolate  (21  CFR  163.130),  buttermilk 


chocolate  (21  CFR  163.135),  skim  milk 
chocolate  (21  CFR  163.140),  and  mixed 
dairy  product  chocolates  (21  CFR 
163.145). 

For  the  purposes  of  this  permit,  white 
chocolate  is  the  solid  or  semi-plastic 
food  prepared  by  intimately  mixing  and 
grinding  cocoa  butter  with  one  or  more 
nutritive  carbohydrate  sweeteners  and 
one  or  more  dairy  ingredients.  It 
contains  not  less  than  20  percent  of 
cocoa  butter,  not  less  than  14  percent  of 
total  milk  solids,  not  less  than  3.5 
percent  of  milkfat,  not  more  than  55 
percent  of  nutritive  carbohydrate 
sweetener,  and  not  more  than  1.0 
percent  hydroxylated  lecithin  or 
lecithin.  White  chocolate  may  also 
contain  spices,  natural  and  artificial 
flavorings  (not  imitating  chocolate, 
milk,  or  butter),  other  seasonings,  and 
antioxidants  approved  for  food  use;  but 
it  contains  no  added  coloring. 

The  test  product  will  bear  the  name 
“Premium  White  Chocolate  Baking 
Squares.”  The  test  product  differs  from 
the  standardized  chocolate  products 
described  in  21  CFR  part  163  in  that  it 
is  prepared  without  the  nonfat 
components  of  the  ground  cacao  nibs 
but  contains  the  fat  (cocoa  butter) 
expressed  from  the  ground  cacao  nibs 
and  it  may  also  contain  antioxidants. 

This  permit  provides  for  the 
temporary  marketing  of  237,000 
kilograms  (522,000  pounds)  of  the  test 
product.  The  test  product  will  be 
manufactured  by  Kraft  General  Foods 
Canada,  Inc.,  795  90th  Ave.,  Ville 
LaSalle,  Quebec,  Canada  H8R  3A4.  The 
product  will  be  distributed  nationwide. 
The  information  panel  of  the  label  will 
bear  nutrition  labeling  in  accordance 
with  21  CFR  101.9.  Each  of  the 
ingredients  used  in  the  food  will  be 
declared  on  the  label  as  required  by  the 
applicable  sections  of  21  CFR  part  101. 

This  permit  is  effective  for  15  months, 
beginning  on  the  date  the  test  product 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  September  29, 1994. 

Dated:  June  21, 1994. 

L.  Robert  Lake, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  94-16092  Filed  6-30-94;  8:45  am] 
BILLING  CODE  4160-01-F 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
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have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compUance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  Friday,  May  27, 1994. 

(Call  Reports  Clearance  Officer  on  (410)  965- 
4142  for  copies  of  package) 

1.  Certification  by  a  Religious 
Group — 0960-0093.  The  information  on 
form  SSA-1458  is  used  by  the  Social 
Security  Administration  to  determine 
whether  or  not  the  members  of  a 
specific  religious  group  can  be 
exempted  from  paying  self-employment 


Number  of  Respondents  . 

Frequency  of  Response . . 

Average  Burden  Per  Response 
Estimated  Annual  Burden . 


tax.  The  respondents  are  members  of 
such  groups. 

Number  of  Respondents  .  180 

Frequency  of  Response .  1 

Average  Burden  Per  Re-  15  minutes, 
sponse. 

Estimated  Annual  Burden  ....  45  hours. 

2.  SSA-2765  (Request  for  Self- 
Employment  Information),  SSA-3365 
(Request  for  Employment  Information), 
SSA— 4002  (Request  for  Employer 
Information) — 0960-0508.  The 
information  on  these  forms  is  used  by 
the  Social  Security  Administration  to 
determine  who  reported  earnings  belong 
to.  The  respondents  are  workers  or 
employers  who  are  requested  to 


complete  one  of  these  forms  regarding 
certain  unidentifiable  earnings. 

Number  of  Respondents  .......  3,000,000 

Frequency  of  Response .  1 

Average  Burden  Per  Re-  10  minutes, 
sponse. 

Estimated  Annual  Burden  ....  500,000 

hours. 

3.  Disability  Report;  Vocational 
Report — 0960-0141.  The  information  on 
forms  SSA-3368  and  SSA-3369  is  used 
by  the  Social  Security  Administration  to 
help  develop  complete  disability  and 
vocational  information  in  claims  for 
disability  benefits.  The  respondents  are 
claimants  for  those  benefits. 


SSA-3368 

.  2,264,000  _ 

_ _ _ _  45  mins  _ 

. .  1,698,000 

hours. 


SSA-3369 

1,000,000 

1 

30  mins. 
500,000 
hours. 


4.  Medical  History  and  Disability 
Report — 0960-0504.  The  information  on 
form  SSA-3820  is  used  by  the  Social 
Security  Administration  to  help  make 
determinations  in  claims  for  disabled 
child’s  benefits.  The  respondents  are 
claimants  who  file  for  those  benefits. 


Number  of  Respondents .  453,000 

Frequency  of  Response  .  1 


Average  Burden  Per  Re-  20  minutes, 
sponse. 

Estimated  Annual  Burden  ....  151,000 

hours. 

5.  Social  Security  Request  for 
Information — 0960-NEW.  The 
information  on  form  SSA-6231  will  be 
used  by  the  Social  Security 
Administration  to  complete  or  clarify 
data  previously  provided  by 
representative  payees  on  forms  SSA- 
623  or  SSA-6230.  The  respondents  will 
be  payees  who  furnished  incomplete  or 
unclear  information. 


Number  of  Respondents .  100,000 

Frequency  of  Response .  1 

Average  Burden  Per  Re-  15  minutes, 
sponse. 

Estimated  Annual  Burden  ....  25,000  hours. 


OMB  Desk  Officer;  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208, 
Washington,  D.C.  20503. 


Date:  June  23, 1994. 

Charlotte  Whitenight, 

Reports  Clearance  Officer,  Social  Security 
A  dm  inistra  tion. 

(FR  Doc.  94-15755  Filed  6-30-94;  8:45  am) 
BILLING  CODE  4190-29-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-04-1917;  FR-3350-N-90] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  Barbara  Richards,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Sections  2905  and 


2906  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
Public  Law  103-160  (Pryor  Act 
Amendment)  and  with  56  FR  23789 
(May  24, 1991)  and  section  501  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411),  as 
amended,  HUD  is  publishing  this  Notice 
to  identify  Federal  buildings  and  other 
real  property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory'  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  April  21, 
1993  Court  Order  in  National  Coalition 
for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

These  properties  reviewed  are  listed 
as  suitable/available  and  unsuitable.  In 
accordance  with  the  Pryor  Act 
Amendment  the  suitable  properties  will 
be  made  available  for  use  to  assist  the 
homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Please  be 
advised,  in  accordance  with  the 
provisions  of  the  Pryor  Act  Amendment, 
that  if  no  expressions  of  interest  or 
applications  are  received  by  the 
Department  of  Health  and  Human 
Services  (HHS)  during  the  60  day 
period,  these  properties  will  no  longer 
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be  available  for  use  to  assist  the 
homeless.  In  the  case  of  buildings  and 
properties  for  which  no  such  notice  is 
received,  these  buildings  and  properties 
shall  be  available  only  for  the  purpose 
of  permitting  a  redevelopment  authority 
to  express  in  writing  an  interest  in  the 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  be 
available  for  a  submission  by  such 
redevelopment  authority  exclusively  for 
one  year.  Buildings  and  properties 
available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  of  buildings  or 
properties  within  the  applicable  time 
period  such  buildings  and  properties 
shall  then  be  republished  as  properties 
available  for  use  to  assist  the  homeless 
pursuant  to  Section  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act. 

Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Judy  Breitman, 
Division  of  Health  Facilities  Planning, 
U.S.  Public  Health  Service,  HHS,  room 
17A-10,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Barbara  Richards  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Corps  of  Engineers: 
Gary  B.  Paterson,  Chief,  Base 


Realignment  and  Closure  Office, 
Directorate  of  Real  Estate,  20 
Massachusetts  Ave.,  NW.,  Rm.  4133, 
Washington,  DC  20314-1000;  (202)  272- 
0520;  U.S.  Navy:  John  J.  Kane,  Deputy 
Division  Director,  Dept,  of  Navy,  Real 
Estate  Operations,  Naval  Facilities 
Engineering  Command,  200  Stovall 
Street,  Alexandria,  VA  22332-2300; 

(703)  325-0474;  U.S.  Air  Force:  John 
Carr,  Realty  Specialist,  HQ-AFBDA/ 

BDR,  Pentagon,  Washington,  DC  20330- 
5130;  (703)  696-5569;  (These  are  not 
toll-free  numbers). 

Dated:  June  24, 1994. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program, 
Federal  Register  Report  f6r  07/01/94 

Suitable/Available  Properties 

Buildings  (by  State) 

California 

3  Educational  Facilities 
Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420113 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  3 
Comment:  13230-24580  sq.  ft.,  1-2  story, 
needs  rehab,  incs.  instruction  bldgs.,  ed/ 
training.  Bldgs.  101, 133,  75  A&B,  possible 
asbestos/lead  paint,  scheduled  to  be 
vacated  9/96. 

5  Offices 

Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420114 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  5 
Comment:  960-21522  sq.  ft.,  1  story,  poss. 
asbestos/lead  paint,  incs.  admin.  &  transp. 
offices,  personnel  support  detachment, 

#519  sits  bet  two  earthquake  fault  lines, 
sched  to  be  vac.  9/96. 

2  Maintenance  Facilities 
Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420115 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  196/1790  sq.  ft.,  needs  rehab,  poss. 
asbestos/lead  paint,  do  not  meet  seismic 
codes,  incs.  transp.  maint.  shop,  grounds 
maint..  Bldgs.  112,  20  A&B,  scheduled  to 
be  vacated  9/96. 

2  Stores 

Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420116 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 


Comment:  2200/39492  sq.  ft.,  1-2  story, 
needs  rehab,  do  not  meet  seismic  codes, 
poss.  asbestos/lead  paint,  includes 
exchange  retail  store  &  mini  mart, 
scheduled  to  be  vacated  9/96. 

4  Recreational  Facilities 
Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420117 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  4 
Comment:  1587-9160  sq.  ft.,  1  story,  needs 
rehab,  includes  racquetball  courts, 
swimming  pool,  amusement  center,  picnic 
shelter,  do  not  meet  seismic  codes, 
scheduled  to  be  vacated  9/96. 

2  Bachelor  Quarters 
Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420118 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  13230-13360  sq.  ft.,  1  story, 
possible  asbestos/lead  paint,  needs  rehab, 
do  not  meet  seismic  codes,  incs.  #’s  69 
A&B,  66  A&B,  scheduled  to  be  vacated  9/ 
96. 

2  Garages 

Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420119 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  644-5600  sq.  ft.,  1  story,  needs 
rehab,  do  not  meet  seismic  codes,  includes 
detached  garages,  scheduled  to  be  vacated 
9/96. 

2  Security  Facilities 
Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420120 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  2020/15300  sq.  ft.,  1-2  story, 
possible  asbestos/lead  paint,  needs  rehab, 
do  not  meet  seismic  codes,  scheduled  to  be 
vacated  9/96. 

6  Medical  Buildings 
Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420121 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  6 
Comment:  1148—459576  sq.  ft.,  1-9  story, 
needs  rehab,  poss.  asbestos/lead  paint,  do 
not  meet  seismic  codes,  incs.  hospital, 
dental  clinic,  alcohol  rehab  center,  etc,  to 
be  vacated  9/96. 

6  Miscellaneous  Facilities 
Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420122 
Status:  Pryor  Amendment 
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Base  closure  Number  of  Units:  6 
Comment:  22-775  sq.  ft,  1  story,  some  need 
repairs,  poss.  asbestos/lead  paint,  do  not 
meet  seismic  codes,  incs.  pumphouse, 
water  treatment,  household  vacuum, 
sched.  to  be  vacated  9/96. 

Bldgs.  63  A  &  B 
Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420123 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  13230  sq.  ft.,  1  story,  possible 
asbestos/lead  paint,  do  not  meet  seismic 
codes,  includes  medical  repair/facilities 
mngmt  scheduled  to  be  vacated  9/96. 

Bldg.  18 

Naval  Medical  Center 
Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420124 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comments:  43476  sq.  ft,  2  story,  needs  rehab, 
possible  asbestos/lead  paint,  includes 
consolidated  offices/enlisted  club  mess, 
scheduled  to  be  vacated  9/96. 

Bldg.  501 

Naval  Medical  Center 
Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420125 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comments:  56298  sq.  ft.,  3  story,  possible 
asbestos/lead  paint,  does  not  meet  seismic 
Codes,  includes  barracks,  scheduled  to  be 
vacated  9/96. 

Bldg.  505 

Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420126 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comments:  36900  sq.  ft.,  1  story,  does  not 
meet  seismic  codes,  incs.  cold  storage 
warehouse,  scheduled  to  be  vacated  9/96. 

2  Gate  Sentry  House 
Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420127 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comments:  46/106  sq.  ft,  1  story,  do  not 
meet  seismic  codes,  possible  asbestos/lead 
paint,  #’s  506,  508,  scheduled  to  be  vacated 
9/96. 

2  Lab  Facilities 
Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420128 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comments:  140/13230  sq.  ft.,  1  story,  do  not 
meet  seismic  codes,  poss.  asbetos/lead 
paint,  includes  lab  &  lab  blower  bldgs.  #  65 
&  218,  scheduled  to  be  vacated  9/96. 


6  Storage  Facilities 
Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420129 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  6 
Comments:  273-3528  sq.  ft,  1  story,  do  not 
meet  seismic  codes,  poss.  asbestos/lead* 
paint,  limited  utilities,  incs.  sheds,  auto 
vehicle  maint,  personnel  support,  sched.  to 
be  vacated  9/96. 

Illinois 

Parcel  J2 — Ash  Family  Housing 
Chanute  Air  Force  Base 
Rantoul  Co:  Champaign  IL  61866- 
Location:  Northeast  Comer  of  Chanute  AFB 
Landholding  Agency:  Air  Force-BC 
Property  Number  199420105 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  50 
Comments:  50  duplex  buildings  w/100 
residential  units  on  21.8  acres,  1660  sq.  ft. 
ea.,  3  bedrooms,  wood  frame  w/vinyl 
•  siding. 

Maryland 

Bldg.  142,  USARC  Gaithersbury 
Gaithersburg  Co:  Montgomery  MD  20879- 
1624 

Landholding  Agency:  COE-BC 
Property  Number  329420025 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comments:  1-story,  most  recent  use — admin., 
needs  rehab,  presence  of  asbestos, 
scheduled  to  be  vacated  9/94. 

Bldg.  144,  USARC  Gaithersburg 
Gaithersburg  Co:  Montgomery  MD  20879- 
1624 

Landholding  Agency:  COE-BC 
Property  Number  329420026 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comments:  1-story,  most  recent  use — 
barracks,  needs  rehab,  presence  of  asbestos, 
scheduled  to  be  vacated  9/94. 

Bldg.  305,  Fort  Holabird 
Baltimore  Co:  Baltimore  MD  21203- 
Landholding  Agency:  COE-BC 
Property  Number  329420027 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comments:  1-story,  wood  frame,  most  recent 
use — admin.,  needs  rehab,  possible 
asbestos,  sceduled  to  be  vacated  9/95. 

Bldg.  306,  Fort  Holabird 
Baltimore  Co:  Baltimore  MD  21203- 
Landholding  Agency:  COE-BC 
Property  Number  329420028 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comments:  1 -story,  wood  frame,  most  recent 
use — storage,  needs  rehab,  possible 
asbestos,  scheduled  to  be  vacated  9/95. 
Bldg.  307,  Fort  Holabird 
Baltimore  Co:  Baltimore  MD  21203- 
Landholding  Agency:  COE-BC 
Property  Number  329420029 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comments:  1-story,  wood  frame,  most  recent 
use — storage,  needs  rehab,  possible 
asbestos,  scheduled  to  be  vacated  9/95. 


Massachusetts 

3  Housing  Facilities 

US  Army  Material  Technology  Laboratory 
Arsenal  Street,  Bldgs.  117,  111,  118 
Watertown  Co:  Middlesex  MA  02172- 
Landholding  Agency:  COE-BC 
Property  Number:  329420016 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  3 
Comment:  Various  sq.  ft.,  brick/masonry, 
most  recent  use — housing,  presence  of 
asbestos,  scheduled  to  be  vacated  9/95. 

4  Administrative  Facilities 

US  Army  Material  Technology  Laboratory 
Arsenal  Street,  Bldgs.  97,  292, 131,  39 
Watertown  Co:  Middlesex  MA  02172- 
Landholding  Agency:  COE-BC 
Property  Number.  329420017 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  4 
Comment:  8800-16150  sq.  ft,  most  recent 
use— office/research,  presence  of  asbestos, 
scheduled  to  be  vacated  9/95. 

Bldg.  36 

US  Army  Material  Technology  Laboratory 
Arsenal  Street 

Watertown  Co:  Middlesex  MA  02172- 
Landholding  Agency:  COE-BC 
Property  Number:  329420018 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 

Comment:  30000  sq.  ft.,  most  recent  use — 
library,  admin.,  auditorium  cafeteria, 
presence  of  asbestos,  scheduled  to  be  * 
vacated  9/95. 

Bldg.  312 

US  Army  Material  Technology  Laboratory 
Arsenal  Street 

Watertown  Co:  Middlesex  MA  02172- 
Landholding  Agency:  COE-BC 
Property  Number  329420019 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  30000  sq.  ft.,  most  recent  use — 
mixed  ofc.,  machine  shop,  and  research 
facilities,  presence  of  asbestos,  on  Natl. 
Register  as  a  Hist  Landmark,  scheduled  to 
be  vacated  9/95. 

Bldg.  313 

US  Army  Material  Technology  Laboratory 
Arsenal  Street 

Watertown  Co:  Middlesex  MA  02172- 
Landholding  Agency:  COE-BC 
Property  Number:  329420020 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 

Comment:  32500  sq.  ft,  most  recent  use — 
mixed  ofc.,  research  and  small  foundry, 
presence  of  asbestos,  on  Natl.  Register  as  a 
Hist.  Landmark,  scheduled  to  be  vacated  9> 
95. 

Bldg.  43 

US  Army  Material  Technology  Laboratory' 
Arsenal  Street 

Watertown  Co:  Middlesex  MA  02172- 
Landholding  Agency:  COE-BC 
Property  Number  329420021 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  19000  sq.  ft,  most  recent  use — 
high  bay  foundry/presses,  presence  of 
asbestos,  on  Natl.  Register  as  a  Hist. 
Landmark,  scheduled  to  be  vacated  9/95. 
Bldg.  311 

US  Army  Material  Technology  Laboratory 
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Arsenal  Street 

Watertown  Co:  Middlesex  MA  02172- 
Landholding  Agency:  COE-BC 
Property  Number  329420022 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  130000  sq.  ft.,  most  recent  use — 
machine  shop,  supply /storage,  and 
research,  presence  of  asbestos,  scheduled 
to  be  vacated  9/95. 

Bldg.  37 

US  Army  Material  Technology  Laboratory 
Arsenal  Street 

Watertown  Co:  Middlesex  MA  02172- 
Landholding  Agency:  COE-BC 
Property  Number  329420023 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  29500  sq.  ft.,  most  recent  use — 
motor  pool,  FE  shops,  presence  of  asbestos, 
on  Natl.  Register  as  a  Hist.  Landmark, 
scheduled  to  be  vacated  9/95. 

Bldg.  60 

US  Army  Material  Technology  Laboratory 
Arsenal  Street 

Watertown  Co:  Middlesex  MA  02172- 
Landholding  Agency:  COE-BC 
Property  Number:  329420024 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  12300  sq.  ft.,  most  recent  use — 
boiler  plant,  presence  of  asbestos, 
scheduled  to  be  vacated  9/95. 

New  Jersey 
Bldgs.  9002,  9003 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE-BC 
Property  Number:  329420030 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  3840  sq.  ft.  each,  2-story  family 
housing,  presence  of  asbestos,  scheduled  to 
be  vacated  9/97. 

Bldg.  B— 9031 

Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE-BC 
Property  Number:  329420031 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  2406  sq.  ft.,  1-story,  most  recent 
use — fire  station,  presence  of  asbestos, 
scheduled  to  be  vacated  9/97. 

28  Administrative  Facilities 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE-BC 
Property  Number:  329420032 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  28 
Comment:  various  sq.  ft.,  presence  of 
asbestos,  scheduled  to  be  vacated  9/97. 

5  Maintenance  Facilities 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE — BC 
Property  Number  329420033 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  5 
Comment:  various  sq.  ft.,  presence  of 
asbestos,  scheduled  to  be  vacated  9/97. 

14  Laboratory  Facilities 
Fort  Monmouth,  Evans  Area 


Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE — BC 
Property  Number  329420034 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  14 
Comment:  various  sq.  ft.,  most  recent  use — 
lab  general  purpose,  presence  of  asbestos, 
scheduled  to  be  vacated  9/97. 

29  Storage  Facilities 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE — BC 
Property  Number:  329420035 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  29 
Comment:  various  sq.  ft.,  1-story,  scheduled 
to  be  vacated  9/97. 

Bldg.  9093 

Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE — BC 
Property  Number:  329420036 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  various  sq.  ft.,  most  recent  use — 
guard  bldg.,  scheduled  to  be  vacated  9/97. 
Bldgs.  9111,9113 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE — BC 
Property  Number:  329420037 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  2000  &  1126  sq.  ft.,  most  recent 
use — range  house,  presence  of  asbestos, 
scheduled  to  be  vacated  9/97. 

Bldgs.  B— 9084,  B-9085 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE — BC 
Property  Number:  329420038 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  1600  &  1800  sq.  ft.,  most  recent 
use — warehouses,  presence  of  asbestos, 
scheduled  to  be  vacated  9/97. 

Bldgs.  B— 9345 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE — BC 
Property  Number:  329420039 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  800  sq.  ft.,  1-story,  most  recent 
use — machine  shop,  presence  of  asbestos, 
scheduled  to  be  vacated  9/97. 

Bldgs.  B— 9043 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE — BC 
Property  Number.  329420040 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  7148  sq.  ft.,  1-story,  most  recent 
use — elect,  calibration  facility,  presence  of 
asbestos,  scheduled  to  be  vacated  9/97. 
Bldgs.  B-9059  Facilities 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE — BC 
Property  Number:  329420041 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 


Comment:  2778  sq.  ft.,  1-story,  most  recent 
use — tele,  exchange  bldg.,  presence  of 
asbestos,  scheduled  to  be  vacated  9/97. 

Land  (by  State) 

New  Jersey 
Land 

Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE — BC 
Property  Number  329420042 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  218  acres,  will  be  part  of  clean-up 
program,  scheduled  to  be  vacated  9/97. 

Unsuitable  Properties 

Buildings  (by  State) 

California 
Bldg.  37 
Naval  Hospital 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420105 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Extensive  deterioration 
Bldg.  85 
Naval  Hospital 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420106 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Extensive  deterioration 
Bldg.  88 
Naval  Hospital 

Oakland  Co:  Alameda  CA  94627-  * 

Landholding  Agency:  Navy  Base  Close 
Property  Number  789420107 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Extensive  deterioration 
Bldg.  107 
Naval  Hospital 

Oakland  Cb:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420108 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Extensive  deterioration 
Structure  141 
Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420109 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Extensive  deterioration 
Bldg.  507 

Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420110 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  1 

Reason:  Other 

Comment:  Detached  Latrine 

Structure  116 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
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Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420111 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Extensive  deterioration 
2  Storage  Sheds  (#’s  215/216) 

Naval  Medical  Center 
8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420112 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Reason:  Extensive  deterioration 

(FR  Doc.  94-15844  Filed  6-30-94;  8:45  am| 
Billing  code  4210-59-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ AZ  -020-4-421 0-05;  AZA-28638] 

Notice  of  Realty  Action 
Noncompetitive  Sale  of  Public  Lands 
in  Maricopa  County,  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action. 
Noncompetitive  Sale. 

SUMMARY:  The  following  public  lands 
have  been  found  suitable  for  direct  sale 
under  Section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2750;  43  U.S.C.  1713),  at  not  less 
than  the  estimated  fair  market  value  to 
be  established  by  appraisal.  The  land 
will  not  be  offered  for  sale  for  at  least 
60  days  after  the  date  of  publication  of 
this  notice. 

Gila  and  Salt  River  Meridian,  Arizona 
Township  1  South.  Range  5  West 
Sec.  3,  S1ANV2. 

Consisting  of  160.00  acres. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws  pending  disposition  of 
this  action  or  270  days  from  the  date  of 
publication  of  this  notice,  whichever 
occurs  first 

The  conveyance  document,  when 
issued,  will  contain  certain  reservations 
to  the  United  States  and  will  be  subject 
to  any  existing  rights-of-way  and  any 
other  valid  existing  rights.  Detailed 
information  concerning  this  sale  is 
available  for  review  at  the  Lower  Gila 
Resource  Area  Office,  Bureau  of  Land 
Management,  2015  W.  Deer  Valley 
Road,  Phoenix,  Arizona  85027. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
Lower  Gila  Resource  Area,  at  the  above 
address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 


the  determination  of  the  Department  of 
the  Interior. 

Dated:  June  24, 1994. 

David  J.  Miller, 

Associate  District  Manager. 

(FR  Doc.  94-15992  Filed  6-30-94;  8:45  am! 
BiLUNG  CODE  4310-32-M 


[AZ-055-04-421 0-04;  AZA  26476] 

Arizona,  Realty  Action,  Land 
Exchange,  Yuma  District;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  on  page 
22170  in  the  issue  of  Friday,  April  29, 
1994,  make  the  following  corrections: 

1.  Delete  entire  paragraph  entitled 

ADDRESSES. 

2.  Insert  the  following  paragraph  after 
the  last  paragraph  of  the  original 
notice. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager. 
Yuma  Resource  Area,  av  the  above 
address. 

Dated:  June  13, 1994. 

Judith  I.  Reed, 

District  Manager. 

(FR  Doc.  94-15991  Filed  6-30-94;  8:45  ami 

BILUNG  CODE  431 0-32 -M 


[CA-01 0-421 0-04,  CACA  34312] 

Realty  Action;  Direct  Sale  of  Public 
Land,  Placer  County,  CA,  Amendment 

Notice  document  94—14656  beginning 
on  page  30947  in  the  issue  of  Thursday, 
June  16, 1994,  the  last  paragraph  in  the 
third  column  is  hereby  amended  with 
the  statement  that  timber  will  be 
reserved  by  the  United  States. 

D.K.  Swickard, 

Area  Manager. 

[FR  Doc.  94-15993  Filed  6-30-94;  8:45  am] 

BiLUNG  CODE  4310-40-M 


P D-020-406 A-02;  IDI-29559] 

Action,  Amendment  of  Twin  Falls 
Management  Framework  Plan/Notice  of 
Realty  Action,  Direct  Sale  of  Public 
Land  in  Twin  Falls  County,  Idaho 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Amendment  of  Twin  Falls 
Management  Framework  Plan/Direct 
Sale  of  Public  Land  in  Twin  Falls 
Couniy. 


SUMMARY:  Pursuant  to  Bureau  of  Land 
Management  (BLM)  planning 
regulations  (43  CFR  1600)  the  Burley 
District  Office,  BLM,  proposes  to  amend 
the  Twin  Falls  Management  Framework 
Plan  (MFP)  and  offer  the  following 
described  lands  for  direct  public  sale. 
The  lands  have  been  examined  and 
determined  to  be  suitable  for  disposal 
by  direct  sale  pursuant  to  Section  203  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  at  no  less  than 
the  appraised  fair  market  value  of 
$119,000.  The  land  will  not  be  offered 
for  sale  until  at  least  60  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

Boise  Meridian 
T.  11S..R.  17  E.. 

Sec.  31,  SE'ASW'ASEVa,  S'ASE’ASE’A. 

Sec.  32.  WV4.  SWV«SW V«SE'A. 

T.  12  S.,  R.  17  E.,  Boise  Meridian 

Sec.  5,  Lots  3,  4.  6,  W'ASW'ANF.U. 

SV2NWV4.  SWV4.  WV2WV2SEV4. 

Sec.  6,  Lots  1.  8.  EV2SWV4NEV4.  SE’ANE'A. 

EV2WV2SEV4,  EV2SEV4. 

Sec.  7.  NV2NEV4NEV4,  NE’ANW’ANE’A, 

Sec.  8.  NWV4NWV4NEV4,  N'AN’ANW'A. 

The  area  described  contains  1083.77  acres, 
more  or  less,  in  Twin  Falls  County. 

The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  for 
ditches  and  canals,  oil  and  gas.  and 
geothermal  resources.  It  will  also  be 
issued  subject  to  any  existing  rights-of- 
way  of  record. 

DATES:  On  or  before  July  1, 1994,  the  * 
land  described  above  will  be  segregated 
from  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
except  the  sale  provisions  of  the  Federal 
Land  Policy  and  Management  Act.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  from  the 
date  of  publication,  whichever  occurs 
first. 

ADDRESSES:  Bureau  of  Land 
Management,  Burley  District  Office, 
Route  3,  Box  1,  Burley,  Idaho  83318. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Barker,  Realty  Specialist,  at  the 
address  shown  above  or  at  (208)678- 
5514. 

SUPPLEMENTARY  INFORMATION:  This  land 
is  being  offered  by  direct  sale  to  Twin 
Falls  County  based  on  their  need  to 
construct  a  new  state  of  the  art  sanitary' 
landfill. 

It  has  been  determined  that  the 
subject  parcel  contains  no  locatable 
mineral  values;  therefore,  mineral 
interests,  with  the  exception  of  oil  and 
gas  and  geothermal,  will  be  conveyed 
simultaneously.  The  excepted  leasables 
will  be  reserved  in  the  patent. 

Any  party  that  participated  in  the 
plan  amendment  and  is  adversely 
affected  by  the  amendment  may  protest 
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this  action  only  as  it  affects  issues 
submitted  for  the  record  during  the 
planning  process.  The  protest  shall  be  in 
writing  and  filed  with  the  State  Director 
on  or  before  August  5, 1994. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Burley  District,  at  the  above 
address.  Any  adverse  comments  will  be 
reviewed  by  the  District  Manager,  who 
may  vacate  or  modify  this  realty  action 
to  accommodate  the  protest.  If  the 
protest  is  not  accommodated,  the 
comments  are  subject  to  review  of  the 
State  Director  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  planning  protests  or 
objections  regarding  the  sale,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior  and  the  planning  amendment 
will  be  effective. 

Dated:  June  17, 1994. 

Marvin  R.  Bagley, 

Associate  District  Manager. 

[FR  Doc.  94-15368  Filed  6-30-94;  8:45  am) 
BILLING  CODE  «310-GG-P 


[CO-942-94-4730-02] 

Colorado:  Filing  of  Ptats  of  Survey 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 

Colorado,  effective  10  a.m.,  June  7, 

1994. 

The  plat,  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary,  subdivisional  lines,  and 
certain  mineral  claims,  T.  1  N.,  R.  72  W., 
Sixth  Principal  Meridian,  Colorado, 
Group  No.  875,  was  accepted  May  3, 
1994. 

The  supplemental  plat,  correcting  the 
duplicated  lotting  errors  in  the  NEV» 
and  SEV*  of  section  20,  T.  5  S.,  R.  76 
W.,  Sixth  Principal  Meridian,  Colorado, 
was  accepted  April  18, 1994. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  (in  two  sheets),  representing 
the  dependent  resurvey  of  portions  of 
the  subdivisional  lines  and  certain  tract 
lines,  the  subdivision  of  certain  sections 
and  the  metes-and-bounds  survey  of  the 
Paonia  Reservoir  boundary,  T.  13  S.,  R. 
89  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  No.  1027,  was  accepted 
April  28, 1994. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary  and  subdivisional  lines,  the 
subdivision  of  sections  28  and  33  and  a 


metes-and-bounds  survey  of  Paonia 
Reservoir  boundary,  T.  12  S.,  R.  89  W., 
Sixth  Principal  Meridian,  Colorado, 
Group  No.  1027,  was  accepted  April  28, 
1994. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Reclamation. 

All  inquiries  about  this  land  should 
be  sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215. 

Darryl  A.  Wilson, 

Acting  Chief,  Cadastral  Surveyor  for 
Colorado. 

(FR  Doc.  94-15904  Filed  6-30-94;  8:45  am] 

BILLING  CODE  4310-JB-M 


Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  Smooth  Conefiower 
for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a 
technical/agency  draft  recovery  plan  for 
smooth  conefiower  ( Echinacea 
laevigata).  This  rare  perennial  herb 
grows  in  open  woods,  cedar  barrens, 
roadsides,  clearcuts,  dry  limestone 
bluffs,  utility  line  rights-of-way,  and 
other  sunny  to  semi-sunny  situations, 
usually  on  magnesium-  and  calcium- 
rich  soils,  in  Virginia,  North  Carolina, 
South  Carolina,  and  Georgia.  Formerly, 
it  probably  occurred  in  prairielike 
habitats  or  post  oak-blackjack  oak 
savannas  maintained  by  fires  caused  by 
lightning  or  set  by  native  Americans. 
Loss  of  this  open  habitat  to  fire 
suppression  and  urbanization  has 
resulted  in  the  decline  of  the  species 
and  its  reduction  to  marginal  and  very 
vulnerable  sites.  Historically,  61 
populations  were  reported  from  eight 
states.  The  species  now  Survives  at  only 
23  of  those  locations,  in  four  states.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
August  30, 1994  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  agency  draft  recovery  plan  may 
obtain  a  copy  by  contacting  the 
Asheville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  330  Ridgefield  Court, 
Asheville,  North  Carolina  28806 
(Telephone  704/665-1195).  Written  ~ 


comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Nora  Murdock  at  the  address  and 
telephone  number  shown  above  (Ext. 
231). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service’s 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  recognizing  the  recovery 
levels  for  downlisting  or  delisting  them, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.) 
(Act),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  areas  of  emphasis  for  recovery 
actions  for  smooth  conefiower 
[Echinacea  laevigata)  are  the  Piedmont 
of  North  Carolina  (Durham,  Granville, 
and  Rockingham  Counties),  Virginia 
(Alleghany,  Pulaski,  Montgomery, 
Campbell,  and  Franklin  Counties), 
South  Carolina  (Oconee  and  Anderson 
Counties),  and  Georgia  (Stephens 
County).  Three  additional  populations 
in  South  Carolina  (Aiken  and  Allendale 
Counties)  are  believed  by  some 
authorities  to  have  been  introduced. 
Habitat  protection  and  management, 
reintroduction,  and  preservation  of 
genetic  material  are  major  objectives  of 
this  recovery  plan. 
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Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority:  The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species  Act, 

16  U.S.C.  1533(f). 

Dated:  June  24. 1994. 

Brian  P.  Cole, 

Field  Supervisor. 

(FR  Doc.  94-16088  Filed  6-30-94:  8:45  a  m. I 
BILLING  CODE  4310-55-M 


Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice;  Endangered  and 
Threatened  Species  Permits. 

SUMMARY:  The  Southeastern  Regional 
Office  of  the  Fish  and  Wildlife  Service 
(Service)  is  providing  notice  of  issued 
permits  which  incidentally  take 
threatened  and  endangered  species 
pursuant  to  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (Act) 

(16  U.S.C.  1531-1536)  and  the  Sendee's 
implementing  regulations  governing 
listed  fish,  wildlife,  and  plant  permits 
(50  CFR  Parts  13  and  17). 

Issuance  of  these  permits,  as  required 
by  the  Act,  was  based  on  findings  that 
such  permits:  (1)  were  applied  for  in 
good  faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permit,  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the  Act. 
Each  permit  issued  was  also  found  in 
compliance  with,  and  is  subject  to,  Parts 
13  and  17  of  Title  50  CFR,  the  Service's 
regulations  governing  listed  species 
permits. 

ADDRESSES:  Specific  applications  of 
incidental  take,  the  mandatory  Habitat 
Conservation  Plan  the  authorizing 
permit,  and  supporting  documentation 
are  available  for  review  by  interested 
persons  (by  appointment  during  regular 
business  hours)  at  the  Service’s 
Southeast  Regional  Office,  Atlanta;- 
Georgia. 

U.S.  Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  Suite  200,  Atlanta. 
Georgia  30345. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Rick  G.  Gooch  at  the  address  noted 
above,  telephone:  404/679-7110. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  listing  of  issued  permits. 
Each  entry  identifies  the  permit  number, 
the  applicant’s  name,  the  species  for 
which  incidental  taking  was  sought,  the 


location  of  the  activity,  and  the  date  the 
permit  was  issued. 

Permit  Number:  774703. 

Applicant:  WalMart  Stores. 
Incorporated. 

Species:  Florida  scrub  jay.  Eastern 
indigo  snake.  Sand  skink.  Blue-tailed 
mole  skink,  Five  species  of  listed  plants. 

Project  Location:  City  of  Sebring, 
Highlands  County,  Florida. 

Date  Issued:  March  11, 1993. 

Permit  Number:  780914. 

Applicant:  International  Paper 
Company,  Limited. 

Species:  Red-hills  salamander. 

Project  Location:  Conecuh  and 
Monroe  Counties,  Alabama. 

Date  Issued:  October  19, 1993. 

Permit  Number:  784126. 

Applicant:  Sea  Mist,  Incorporated. 
Species:  Alabama  beach  mouse. 
Project  Location:  City  of  Gulf  Shores. 
Baldwin  County,  Alabama. 

Date  Issued:  December  27,  1993. 
Permit  Number:  787172. 

Applicant:  D&E  Investments,  Limited. 
Species:  Alabama  beach  mouse. 
Project  Location:  City  of  Gulf  Shores, 
Baldwin  County,  Alabama. 

Date  Issued:  May  3. 1994. 

Permit  Number:  787698. 

Applicant:  Fel-Kran  Heating  and 
Plumbing  Company,  Incorporated. 
Species:  Perdido  Key  beach  mouse. 
Project  Location:  Baldwin  County, 
Alabama. 

Date  Issued:  May  9,  1994. 

Permit  Number:  787965. 

Applicant:  Ocean  Ridge,  Limited. 
Species:  Florida  scrub  jay. 

Project  Location:  Brevard  County. 
Florida. 

Date  Issued:  June  1,  1994. 

Permit  Number:  789188. 

Applicant:  Mr.  Harry  Presley. 

Species:  Florida  scrub  jay. 

Project  Location:  City  of  Malabar, 
Brevard  County.  Florida. 

Date  Issued:  June  10,  1994. 

Dated:  June  23, 1994. 

James  W.  Pulliam,  Jr., 

Regional  Director. 

(FR  Doc.  94-16019  Filed  6-30-94.  8:45  am] 

BILLING  CODE  4310-65-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-167  (Sub-No.  1140XJJ 

Consolidated  Rail  Corporation — 
Abandonment  Exemption — In  Orange 
County,  NY 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 


under  49  CFR  1152  Sub  part  F — Exempt 
Abandonments  to  abandon 
approximately  a  2.7±  mile  line  of 
railroad  between  milepost  66.2±  and 
milepost  68.9±,  in  Middletown.  Orange 
County,  NY. 

Conrail  has  certified  that:  (1)  no  local 
or  overhead  traffic  has  moved  over  the 
line  for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (3)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 

Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  w'hether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  July  31. 
1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,1 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  July  11. 
1994.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  July  21, 1994, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Robert  S. 

•  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines.  5  l.C.C.2d 
377  (1939).  Any  entity  seeking  a  3tay  on 
environmental  concerns  is  encouraged  to  File  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

2  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist  .  4  LC.C.2d  164  (1987). 

’The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 
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Natalini,  Consolidated  Rail  Corporation, 
Two  Commerce  Square,  2001  Market 
Street,  P.O.  Box  41416,  Philadelphia,  PA 
19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment’s  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  July  6, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  June  22, 1994. 

By  the  Commission,  Joseph  H.  Dettmar, 
Acting  Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  94-16063  Filed  6-30-94;  8:45  ami 

BILLING  CODE  7035-01  ~P 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  92-68] 

Lynn  L.  Pearson,  M.D.,  Denial  of 
Application 

On  June  23, 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Lynn  L.  Pearson,  M.D. 
(Respondent),  of  Jasper,  Texas, 
proposing  to  deny  his  application  for 
registration  as  a  practitioner  on  grounds 
that  his  registration  would  be 
inconsistent  with  the  public  interest,  as 
set  forth  in  21  U.S.C.  823(f).  The  Order 
to  Show  Cause  alleged  that  in  May  1986, 
the  Respondent  was  convicted  of  two 
felony  counts  of  violating  21  U.S.C. 
841(a)(1),  for  the  unlawful  dispensing  of 
the  Schedule  II  controlled  substances 
Percodan,  Dilaudid,  and  Dolophine,  and 
was  sentenced  to  eight  years 
imprisonment;  that  the  Respondent’s 
previous  DEA  Certificate  of  Registration 
was  revoked  in  July  1987;  that  in 
February  1988,  the  Texas  State  Board  of 
Medical  Examiners  (Board)  revoked  his 
license  to  practice  medicine,  stayed  the 


revocation,  and  placed  his  license  on 
ten  years  probation;  and  that  in  May 
1991,  the  California  Medical  Board 
revoked  the  Respondent’s  medical 
license. 

Respondent,  through  counsel,  filed  a 
request  for  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  the  parties  waived  personal 
appearances,  and  agreed  to  submit 
matters  upon  affidavit  and  documentary 
evidence.  On  February  1, 1994,  in  her 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision,  the  administrative  law  judge 
recommended  that  the  Respondent’s 
application  for  a  DEA  Certificate  of 
Registration  be  granted  subject  to  certain 
conditions.  The  Government  filed 
exceptions  to  Judge  Bittner’s  opinion. 

On  March  11, 1994,  the  administrative 
law  judge  transmitted  the  record  to  the 
Acting  Administrator.  The  Deputy 
Administrator  has' carefully  considered 
the  entire  record  in  this  matter  and, 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  the  Respondent  is  a  Board  certified 
orthopedic  surgeon  licensed  to  practice 
medicine  in  the  State  of  Texas.  On  May 
22, 1986,  before  the  United  States 
District  Court  for  the  Southern  District 
of  Texas,  the  Respondent  was  convicted 
of  two  felony  counts  of  a  violation  of  21 
U.S.C.  841(a)(1),  for  the  unlawful 
dispensing  of  Percodan,  Dilaudid,  and 
Dolophine,  all  Schedule  II  controlled 
substances.  The  conviction  was  affirmed 
on  appeal.  In  its  decision,  the  Court  of 
Appeals  noted  that  two  of  the 
Respondent’s  patients  had  testified  that 
Respondent  prescribed  them  Dilaudid 
for  $10.00  per  pill,  and  that  Respondent 
had  prescribed  8,920  dosage  units  of 
Dilaudid  and  650  dosage  units  of 
Percodan  for  these  two  patients.  On 
October  20, 1986,  as  a  result  of  these 
convictions,  the  DEA  issued  an  Order  to 
Show  Cause  proposing  to  revoke 
Respondent’s  previous  registration.  On 
July  31, 1987,  pursuant  to  a 
Memorandum  of  Agreement  between  . 
the  Respondent  and  DEA,  Respondent’s 
DEA  registration  was  revoked. 

The  administrative  law  judge  found 
that  on  February  8, 1988,  the  Texas 
State  Board  of  Medical  Examiners 
(Board)  ordered  that  Respondent’s 
medical  license  be  revoked,  stayed  that 
revocation,  and  placed  his  license  to 
practice  medicine  on  probation  for  ten 
years.  The  terms  of  this  probation 


limited  the  Respondent  to  practicing 
medicine  without  pay  at  a  local 
community  health  center  and  prohibited 
Respondent  from  possessing,  dispensing 
or  prescribing  any  controlled  substance. 

The  administrative  law  judge  found 
that  in  May  1990,  the  United  States 
District  Court  discharged  the 
Respondent  from  any  further  sentence, 
noting  his  service  as  a  volunteer 
physician,  the  esteem  accorded  him  by 
his  patients  and  peers,  and  the 
supervision  of  the  Board.  In  June  1990, 
the  Board  modified  its  previous  order, 
permitting  the  Respondent  to  apply  for 
State  and  DEA  controlled  substance 
registrations  in  Schedules  II  through  V. 
Respondent  was  issued  a  Texas  State 
controlled  substance  registration  in 
February  1992. 

The  administrative  law  judge  found 
that  in  an  affidavit  submitted  by 
Respondent,  Respondent  expressed 
remorse  for  his  past  treatment  of  one  of 
his  patients  and  indicated  that  he  had 
treated  more  than  50,000  patients  in  the 
community  health  center  over  the  past 
several  years.  Respondent  requested 
registration  in  Schedules  III  through  V 
and  “to  have  in-house  prescribing 
capabilities”  for  Schedules  II  through  V. 
The  chief  of  staff  of  the  local  area 
hospital  submitted  an  affidavit  stating 
that  Respondent  was  honest,  maintained 
an  active  orthopedic  practice,  and  was 
an  outstanding  member  of  the  hospital 
staff.  The  administrator  of  the  same 
hospital  filed  a  letter  stating  that  for  a 
period  of  time,  the  Respondent  was  the 
only  full  time  physician  at  the  local 
community  health  center,  was  on  call  24 
hours  a  day,  treated  many  indigent 
patients,  and  saw  at  least  sixty  patients 
per  day.  He  further  indicated  that 
Respondent  was  serving  as  Chief  of 
Surgery  at  the  hospital  and  had  the 
highest  respect  of  his  peers.  Other 
health  care  professionals  submitted 
letters  or  affidavits  stating  that  they 
were  unaware  of  any  incidents  of  mis- 
prescribing  of  medications  and  that  the 
Respondent  kept  appropriate  medical 
records,  complied  with  hospital  rules 
and  regulations,  and  was  aware  of  the 
responsibilities  of  prescribing  controlled 
substances. 

The  Deputy  Administrator  may  deny 
an  application  for  registration  if  he 
determines  that  such  registration  would 
be  inconsistent  with  the  public  interest. 
Pursuant  to  21  U.S.C.  823(f),  “[i]n 
determining  the  public  interest,  the 
following  factors  shall  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  of 
professional  disciplinary  authority. 

(2)  The  applicant’s  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 
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(3)  The  applicant’s  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlling  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety.” 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
Henry  J.  Schwarz,  Jr.,  M.D.,  Docket  No. 
88-42,  54  FR  16422  (1989). 

The  administrative  law  judge  found 
that  the  first  four  factors  were  relevant 
in  determining  whether  the  application 
should  be  granted.  As  to  the  first  factor, 
the  Deputy  Administrator  finds  that  the 
Texas  Board  permitted  the  Respondent 
to  apply  for  a  DEA  Certificate  of 
Registration  in  Schedules  II  through  V, 
and  granted  Respondent  a  State 
Controlled  Dangerous  Substances 
registration  in  February  1992.  As  to  the 
second  factor,  the  Deputy  Administrator 
finds  that  in  1981,  the  Respondent 
illegally  dispensed,  for  personal  gain, 
significant  quantities  of  Schedule  II 
controlled  substances.  Regarding  the 
third  factor,  the  Deputy  Administrator 
finds  that  in  1986,  the  Respondent  was 
convicted  of  two  felony  counts  of 
illegally  dispensing  controlled 
substances,  and  finally,  as  to  the  fourth 
factor,  the  Deputy  Administrator  finds 
that  in  1981,  the  Respondent  violated 
both  State  and  Federal  laws  relating  to 
controlled  substances. 

The  administrative  law  judge 
concurred  with  the  Government’s 
contention  that  the  Respondent  has  not 
demonstrated  that  he  is  fully  cognizant 
of  his  responsibilities  as  a  DEA 
registrant.  The  administrative  law  judge 
recommended  that  the  Respondent’s 
application  be  granted  in  Schedule  III 
through  V  with  a  restriction  that  he  be 
authorized  only  to  prescribe  these 
medications,  and  to  order  or  administer 
them  to  hospitalized  patients,  but  that 
he  not  be  authorized  to  maintain  a 
supply  for  dispensing  to  outpatients. 
The  administrative  law  judge  further 
recommended  that  upon  a  showing  by 
Respondent  that  he  has  completed  a 
course  in  handling  controlled 
substances,  approved  by  the  Board  for 
continuing  medical  education  credit,  he 
be  granted  the  authority  to  handle 
Schedule  II  controlled  substances, 
subject  to  the  same  restrictions  outlined 
above. 

The  Government  filed  exceptions  to 
the  recommendation  of  the 
administrative  law  judge  contending 


that  Judge  Bittner  gave  undue  weight  to 
the  affidavits  submitted  by  Respondent 
and  failed  to  give  appropriate  weight  to 
the  Government’s  evidence.  The 
Government  noted  that  the  Board  stayed 
the  revocation  of  Respondent’s  medical 
license  only  if  Respondent  would 
engage  in  voluntary  unpaid  practice, 
and  that  his  criminal  sentence  was 
reduced  in  light  of  this  community 
service.  The  Government  also  argued 
that  it  has  established  a  prima  facie  case 
for  denial  of  registration  under  21  U.S.C. 
823(f). 

The  Deputy  Administrator  concurs 
with  the  administrative  law  judge’s 
findings  of  fact  and  conclusions  of  law, 
except  as  herein  noted.  The  Deputy 
Administrator  finds  that  the 
Government  has  made  a  prima  facie 
showing  in  support  of  denial  of 
Respondent’s  application.  The  Deputy 
Administrator  finds  that,  in  light  of  the 
Government  having  met  its  burden  of 
proof,  the  Respondent  has  not 
adequately  shown  that  the  public 
interest  would  be  protected,  particularly 
with  regard  to  Schedule  II  controlled 
substances,  and  further,  that  the 
Respondent’s  past  illegal  activities 
outweight  his  affidavit  evidence  of 
character  and  rehabilitation  offered  in 
mitigation. 

The  Deputy  Administrator  declines  to 
adopt  the  administrative  law  judge’s 
conclusion  that  the  Respondent’s 
registration,  even  with  certain 
restrictions  in  place,  would  be  in  the 
public  interest.  The  Deputy 
Administrator  concludes  that  the 
Respondent’s  registration  at  this  time 
would  not  be  in  the  public  interest.  The 
Deputy  Administrator  further  finds  that, 
if,  after  a  period  of  one  year  from  the 
date  of  this  order,  the  Respondent 
presents  additional  evidence  of 
educational  improvements  with  regard 
to  handling  controlled  substances,  and 
continued  rehabilitative  efforts  to 
indicate  that  he  is  cognizant  of  his 
responsibilities  as  a  DEA  registrant,  a 
new  application  for  at  least  partial 
registration  will  be  given  favorable 
consideration. 

The  Deputy  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  0.100(b) 
and  0.104  (59  FR  23637),  hereby  orders 
that  the  application  of  Lynn  L.  Pearson, 
M.D.,  for  registration  as  a  practitioner, 
be,  and  it  hereby  is,  denied.  This  order 
is  effective  July  1, 1994. 

Dated:  June  24, 1994. 

Stephen  H.  Greene, 

Deputy  A  dministra  tor. 

(FR  Doc.  94-15996  Filed  6-30-94;  8:45  am] 
BILLING  CODE  44KHK-M 


Immigration  and  Naturalization  Service 

[INS  No.  1660N-94] 

Pilot  Direct  Mail  Program  for  the 
Baltimore  District  Office 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Notice  of  implementation  of  a 
Direct  Mail  Pilot  Program  for  the 
Baltimore  District  Office. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (INS  or  Service) 
is  implementing  a  pilot  Direct  Mail 
Program  (the  Program)  in  the  Baltimore 
District  Office.  Under  the  pilot  program, 
certain  designated  applications  and 
petitions  will  be  directly  mailed  to  the 
Eastern  Service  Center  for  processing. 
This  pilot  Program  is  set  up  as  a  way  of 
testing  the  Direct  Mail  process  to  ensure 
that  it  achieves  the  intended  results  of 
improving  public  service  and  reducing 
burdensome  procedures  at  local  field 
offices. 

EFFECTIVE  DATE:  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pearl  Chang,  Senior  Examiner, 
Immigration  and  Naturalization  Service, 
Adjudications  Division,  425  I  Street, 
NW.,  Room  3214,  Washington,  DC 
20536.  Telephone:  (202)  514-3240. 
ADDRESSES:  Implementation  of  this  Pilot 
Program  is  a  critical  step  towards  the 
implementation  of  Phase  III  of  the  Direct 
Mail  Program,  which  is  aimed  at 
improving  the  Service’s  ability  to 
service  its  customers  in  an  expedient 
manner.  The  Service  welcomes 
comments  about  this  Pilot  Program  and 
will  make  appropriate  changes  before 
adopting  it  nationwide. 

Please  submit  any  written  comments 
you  may  have  concerning  the  pilot 
program,  in  triplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Room  5307. 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1660N-94  on  your  correspondence. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Immigration  and  Naturalization 
Service  is  expanding  its  Direct  Mail 
Program  to  allow  more  applications  and 
petitions  to  be  filed  directly  with  an  INS 
Service  Center.  The  Service  is  soliciting 
comments  about  the  implementation  of 
Direct  Mail  Phase  HI  through  the 
publication  of  an  interim  rule,  which  is 
published  elsewhere  in  this  issue  of 
Federal  Register.  Concurrent  with  the 
publication  of  that  interim  rule,  the 
Service  is  publishing  this  notice  to 


33986 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Notices 


announce  the  implementation  of  the 
Direct  Mail  Pilot  Program  in  the 
Baltimore  District  July  1. 1994,  and  to 
solicit  public  comments. 

This  notice  is  to  pilot  this  conversion 
on  a  limited  scale  in  the  Baltimore 
District  Office.  Since  this  is  a  pilot 
program,  not  all  the  procedural  and 
filing  changes  discussed  in  the  interim 
rule  will  be  required  at  this  time.  In 
addition,  due  to  the  current  resource 
limitations,  the  Service  is  unable  to 
convert  all  Baltimore  filings  to  Direct 
Mail. 

Conversion  to  Direct  Mail  in  the 
Baltimore  District 

Filing  With  the  Eastern  Sen’ice  Center 

As  of  July  1, 1994,  all  applications 
and  petitions  except  those  listed  below 
that  would  normally  be  filed  with  the 
Baltimore  District  Office  will  instead  be 
mailed  to  the  following  address:  USINS 
Eastern  Service  Center,  75  Lower 
Welden  Street,  St.  Albans,  VT  05479- 
0001. 

Filing  With  the  Baltimore  District  Office 

The  following  applications  and 
petitions  will  continue  to  be  filed  with 
the  Baltimore  District  Office. 

a.  Form  1-90,  Application  to  Replace 
an  Alien  Registration  Card,  which 
applicants  will  continue  to  file  in 
person  at  the  Baltimore  office  for  pre¬ 
screening.  Thereafter,  the  local  office 
will  forward  the  applications  on  a 
nightly  basis  to  the  Eastern  Service 
Center  for  receipting  and  processing. 

b.  Form  1-600,  Petition  to  Classify 
Orphan  as  an  Immediate  Relative. 

c.  Form  I-600A,  Application  for 
Advance  Processing  of  an  Orphan 
Petition. 

d.  Form  1-765,  Application  for  an 
Employment  Authorization  Document 
(EAT)),  where  the  basis  of  eligibility  is 
either: 

1.  That  the  person  is  in  proceedings 
before  an  immigration  judge;  or 

2.  That  the  person  is  an  applicant  for 
adjustment  of  status  under  section  245 
of  the  Act  and  that  the  application  was 
filed,  or  is  already  pending,  at  the 
Baltimore  District  Office. 

These  EAD  applications  will  be  pre¬ 
screened  at  the  Baltimore  District  Office 
to  verify  the  pending  proceeding  upon 
which  eligibility  is  based  and  to  verify 
identity,  and  then  forwarded  on  a 
nightly  basis  to  the  Eastern  Service 
Center  for  receipting  and  processing.  All 
other  EAD  applications  previously  filed 
at  the  Baltimore  Office  should  be  mailed 
to  the  Eastern  Service  Center.  In 
addition  to  the  fee  and  the 
documentation  currently  required,  each 
EAD  application  mailed  to  the  Eastern 
Service  Center  must  include: 


1.  two  (2)  ADIT  color  photographs 
meeting  the  specifications  in  the 
instruction  to  the  application,  and 

2.  a  completed  signature  card 
(distributed  with  applications  and 
available  at  the  Baltimore  District 
Office). 

e.  Applications  for  a  waiver  of 
grounds  of  excludability  discovered 
during  an  interview  conducted  in  the 
Baltimore  District  Office  in  connection 
with  another  pending  application  or 
filed  at  time  of  application  for 
admission. 

f.  Form  N-400,  Application  for 
Naturalization.  (The  Service  plans  to 
convert  this  application  to  Direct  Mail 
as  resources  become  available  at  the 
Eastern  Service  Center.) 

Transition 

During  the  first  thirty  days  following 
the  publication  of  this  notice,  the 
Baltimore  District  Office  will  forward  to 
the  Eastern  Service  Center  applications 
which  are  designed  for  Direct  Mail  and 
are  inadvertently  filed  with  the 
Baltimore  District  Office.  When  the 
applications  forwarded  from  the 
Baltimore  District  Office  arrive  at  the 
Eastern  Service  Center,  they  will  be 
receipted  and  filed  there. 

Dated  June  24,  1994. 

Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

(FR  Doc.  94-16036  Filed  6-30-94;  8:45  am] 

BILLING  CODE  4410-10-M 


Office  of  Justice  Programs 

National  Institute  of  Justice 

Solicitation  for  an  Interagency 
Demonstration  on  Youth,  Firearms, 
and  Violence 

AGENCY:  U.S.  Department  of  Justice. 
Office  of  Justice  Programs,  National 
Institute  of  Justice. 

ACTION:  Notice  of  solicitation  of 
proposals. 

SUMMARY:  Notice  is  hereby  given  of 
solicitation  of  proposals  for  an 
Interagency  Demonstration  on  Youth, 
Firearms,  and  Violence,  sponsored 
jointly  by  the  National  Institute  of 
Justice;  the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention;  and  the 
National  Center  for  Injury  Prevention 
and  Control,  of  the  Centers  for  Disease 
Control  and  Prevention. 

DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on  August 
15. 1994. 


ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW..  Washington, 
DC  20531. 

To  obtain  copies  of  the  Solicitation, 
Interagency  Demonstration  on  Youth, 
Firearms,  and  Violence,  call  the 
National  Criminal  Justice  Reference 
Service,  1-800-851-3420,  Box  6000, 
Rockville,  MD  20850. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Mock,  National  Institute  of  Justice,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20531,  (202)  307-0693. 

SUPPLEMENTARY  INFORMATION:  The 

following  supplementary  information  is 
provided: 

Authority:  This  action  is  authorized  under 
the  Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1988). 

Background 

The  unacceptably  high  levels  of 
violent  crimes,  injuries,  and  deaths  in 
the  United  States  among  our  Nation’s 
youth  are  creating  a  generation  of 
victims  and  undermining  the  economic 
and  communal  fabric  of  society. 
Firearms  are  a  central  part  of  the 
problem — for  young  people  10  to  34 
years  of  age,  firearms  are  the  second 
leading  cause  of  death.  In  1990,  more 
teenagers  died  from  firearm-related 
injuries  than  from  all  natural  diseases 
combined. 

The  National  Institute  of  Justice,  in 
partnership  with  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention  and 
with  the  Centers  for  Disease  Control  and 
Prevention’s  National  Center  for  Injury 
Prevention  and  Control,  seeks  to 
develop  a  strategy  for  preventing  and 
controlling  youth  violence.  From  this 
partnership  has  come  a  solicitation 
requesting  proposals  to  design  and 
implement  a  demonstration  utilizing  a 
problem-solving  approach  to 
understand,  prevent  and  control  youth 
violence.  The  proposed  demonstration 
project  would  involve  a  partnership 
among  the  juvenile  justice  system,  a 
public  health  agency,  and  a  law 
enforcement  or  criminal  justice  agency 
within  a  target  community. 

For  a  copy  of  the  solicitation. 
Interagency  Demonstration  on  Youth, 
Firearms,  and  Violence,  call  the 
National  Criminal  Justice  Reference 
Sendee,  1-800-851-3420,  Box  6000, 
Rockville,  MD  20850. 

Carol  Petrie. 

Acting  Director,  National  Institute  of  fustice. 
(FR  Doc.  94-15997  Filed  6-30-94;  8  45  am! 
BILLING  CODE  4411M8-P 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 


in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  D.C.  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State. 

Volume  V 
Arkansas 

AR940045  (Jul.  1, 1994) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

New  York 

NY940003  (Feb.  11, 1994J 
NY940008  (Feb.  11, 1994) 

NY940012  (Feb.  11, 1994) 

NY940013  (Feb.  11, 1994) 

NY940020  (Feb.  11, 1994) 

NY940037  (Feb.  11, 1994) 


Volume  II: 

None 

Volume  III: 

Tennessee 

TN 940002 (Feb.  11, 1994) 

Volume  IV: 

None 
Volume  V: 

Iowa 

IA 94 0002  (Feb.  11, 1994) 

IA940003 (Feb.  11, 1994) 

IA940004 (Feb.  11, 1994) 

IA 94 0005  (Feb.  11, 1994) 

IA 94001 3  (Feb.  11, 1994) 

IA940014 (Feb.  11, 1994) 

IA 940018  (Feb.  11, 1994) 

IA 94 0024  (Feb.  11, 1994) 

IA 94 0028  (Feb.  11. 1994) 

Texas 

TX940037 (Feb.  11, 1994) 

TX940063 (Feb.  11, 1994) 

TX940O64 (Feb.  11, 1994) 

TX 94 0069 (Feb.  11, 1994) 

TX940081  (Feb.  11, 1994) 

TX940085  (Feb.  11, 1994) 

Volume  VI: 

Alaska 

AK940001  (Feb.  11, 1994) 

Arizona 

AZ940012  (Feb.  11, 1994) 

AZ94001 3  (Feb.  11, 1994) 

Idaho 

ID940001  (Feb.  11, 1994) 

ID940002 (Feb.  11, 1994) 

Oregon 

OR940001  (Feb.  11,  1994) 

OR940004  (Feb.  11, 1994) 

Washington 

WA940001  (Feb.  11, 1994) 

WA940002  (Feb.  11, 1994) 

WA940003  (Feb.  11, 1994) 

WA940007  (Feb.  11, 1994) 

WA940011  (Feb.  11, 1994) 

WA940013  (Feb.  11, 1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to,  specify  the  State(s)  of  interest, 
sincfe  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
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general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  24th  day  of 
June  1994. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  94-15775  Filed  6-30-94:  8:45  ami 

BILLING  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education 

Job  Training  Partnership  Act;  School- 
to-Work  Opportunities;  Urban/Rural 
Opportunities  Grants;  Application 
Procedures;  Technical  Amendment 

AGENCY:  Employment  and  Training 
Administration,  Labor,  and  Office  of 
Vocational  and  Adult  Education. 
Education. 

ACTION:  Technical  Amendment. 


SUMMARY:  In  notice  document  94-14804 
beginning  on  page  31854  in  the  issue  of 
Monday,  June  20, 1994.  make  the 
following  amendment: 

On  page  31854  in  the  first  column,  the 
closing  date  for  receipt  of  applications 
was  previously  listed  as  *'(60  days  from 
date  of  publication)  at  2  p.m.  (Eastern 
Time).”  This  should  be  changed  to  read. 
“The  closing  date  for  receipt  of 
applications  is  August  23, 1994,  at  2 
p.m.  (Eastern  Time)." 

On  page  31855  in  the  second  column 
in  category  5.,  “Period  of  Performance.” 
the  period  of  performance  was 
previously  published  as  “twelve  (12) 
months  from  the  date  of  award  by  the 
Department  of  Labor."  This  should  be 
changed  to  read.  “The  period  of 
performance  is  twelve  (12)  months  from 
the  date  of  award.” 

Dated:  June  28. 1994 

Doug  Ross, 

Assistant  Secretary  for  Employment  and 
Training.  Department  of  Labor. 

Augusta  Souza  Kappner, 

Assistant  Secretary  for  Vocational  and  Adult 
Education,  Department  of  Education. 

(FR  Doc.  94-16106  Filed  6-30-94:  8:45  am) 
BILLING  CODE  4510-30-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Notice  of  submission  of  proposed 
information  collections  to  OMB 

AGENCY:  National  Archives  and  Records 
Administration. 

ACTION:  Notice  of  proposed  information 
collections  submitted  to  OMB  for 
approval. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
giving  notice  that  the  proposed 
collections  of  information  described  in 
this  notice  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  Paperwork 
Reduction  Act  and  5  CFR  part  1320. 
Public  comment  is  invited  on  these 
collections. 

DATES:  Comments  should  be  submitted 
by  August  1, 1994. 

ADDRESSES:  Copies  of  the  proposed 
information  collections  and  supporting 
documentation  can  be  obtained  from  the 
Policy  and  Program  Analysis  Division 
(NAA).  Room  3200,  National  Archives 
at  College  Park,  8601  Adelphi  Road. 
College  Park,  MD  20740-6001. 

Telephone  requests  may  be  made  to 
(301) 713-6730. 

Written  comments  should  be  sent  to 
Acting  Director,  Policy  and  Program 
Analysis  Division  (NAA),  National 
Archives  and  Records  Administration. 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  A  copy  of  the  comments 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  NARA. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Hadyka  or  Nancy  Allard  at 
(301) 713-6730. 

The  following  proposed  information 
collections  have  been  submitted  to 
OMB: 

Voluntary  Customer  Surveys  to 
Implement  E.0. 12862  in  NARA 

Description:  NARA  will  develop  a 
number  of  survey  questionnaires  and 
focus  groups  to  measure  customer 
satisfaction  in  fiscal  years  1994. 1995. 
and  1996.  The  public  to  be  surveyed 
includes  archival  and  records  center 
researchers,  workshop  users,  and 
museum  visitors. 

Purpose:  The  information  will  be  used 
to  measure  customer  satisfaction  and 
improve  customer  service. 

Frequency  of  response:  One-time. 
Number  of  respondents:  Up  to  35,323 
respondents  may  be  surveyed. 

Deporting  hours  per  response:  The 
response  time  varies  according  to  the 


survey  instrument,  from  3  to  4  minutes 
for  a  simple  questionnaire  to  2  hours  for 
a  focus  group. 

Annual  reporting  burden  hours:  The 
total  burden  will  be  4.334  hours  over 
the  three  fiscal  years. 

Dated:  June  23, 1994. 

Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

|FR  Doc.  94-16087  Filed  6-30-94;  8:45  ami 
BILUNG  CODE  7515-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public: 
Law  92—463),  as  amended,  notice  is  . 
hereby  given  that  a  meeting  of  the 
Presenting  and  Commissioning 
Advisory  Panel  (Consolidated 
Application  Pilot  for  Presenters  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  July  14-15, 1994.  The  panel 
will  meet  from  9:00  a.m.  to  5:30  p.m.  on 
July  14  and  from  9:00  a.m  to  6:00  p.m. 
on  July  15  in  Room  730,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW„  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:00  p.m.  to  6:00  p.m. 
on  July  15  for  Discussion  of  Policy  and 
Guidelines. 

The  remaining  portions  of  this 
meeting  from  9:00  a.m.  to  5:30  p.m.  on 
July  14  and  from  9:00  a.m.  to  3:00  p.m. 
on  July  15  are  for  the  purpose  of  panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1 100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532. 
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TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  June  27, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-16015  Filed  6-30-94;  8:45  ami 
BILLING  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Call  For  Nominations  For  Advisory 
Committee  on  Reactor  Safeguards 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Call  for  nominations. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  requests 
nominations  of  qualified  candidates  to 
consider  for  appointment  to  its 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS).  Currently,  there  is 
one  opening  on  the  Committee  and 
another  vacancy  is  anticipated  within 
the  next  several  months. 

ADDRESSES:  Submit  nominations  to:  Ms. 
Jude  Himmelberg,  Office  of  Personnel, 

'  U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jude  Himmelberg  at  1-800-368- 
5642  or  in  the  Washington,  DC  area, 
301-415-7119  (after  July  8, 1994). 
SUPPLEMENTARY  INFORMATION:  The  ACRS 
was  established  by  Congress  to  provide 
the  Commission  with  independent 
expert  advice  on  matters  related  to 
regulatory  policy  and  the  safety  of 
existing  and  proposed  nuclear  power 
plants.  The  Committee  work  currently 
emphasizes  safety  issues  associated 
with  the  operation  of  the  more  than  100 
nuclear  units  in  the  United  States  and 
technical  and  policy  issues  related  to 
evolutionary  and  passive  standard  plant 
designs. 

Traditionally,  the  membership  of  the 
ACRS  has  included  individuals  from 
national  laboratories,  academic  and 
research  institutions,  industry,  and 
consulting  engineering  firms  having 
specific  technical  expertise  along  with  a 
broad  perspective  in  addressing  systems 
concerns. 

The  members  of  the  ACRS  are 
selected  from  a  variety  of  engineering 
and  scientific  disciplines.  Candidates 
are  being  sought  with  experience  in 
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such  fields  as  nuclear  power  plant 
operations,  nuclear  engineering, 
mechanical  engineering,  electrical 
engineering,  electronics,  metallurgical 
engineering,  materials  science, 
structural  engineering,  chemical 
engineering,  process  control  systems, 
and  related  fields.  The  Commission  has 
expressed  particular  interest  in 
candidates -with  specific  expertise  in  the 
areas  of  reactor  accident  analysis,  digital 
instrumentation  and  control,  or 
advanced  computer  applications. 

Criteria  used  to  evaluate  candidates 
include  education  and  experience, 
demonstrated  skills  in  nuclear  safety 
matters,  and  the  ability  to  apply  one’s 
skills  to  problems  outside  of  one’s 
specific  area  of  expertise.  Additionally, 
the  Commission  considers  the  need  for 
specific  expertise  in  relationship  to  the 
tasks  that  lie  ahead,  availability  of 
candidates  to  serve,  and  possible 
conflicts  of  interest.  Consistent  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act,  the  Commission  seeks 
candidates  with  varying  views  on 
reactor  safety  issues. 

Because  members  actively  involved  in 
the  regulated  aspects  of  the  nuclear 
industry  might  be  of  limited  use  to  the 
Committee,  the  degree  and  nature  of  any 
such  involvement  will  be  considered. 
Each  qualified  nominee’s  financial 
interests  must  be  reconciled  with 
applicable  federal  and  NRC  rules  and 
regulations  prior  to  final  appointment  to 
the  Committee.  This  may  result  in  the 
candidate  being  required  to  divest 
himself  or  herself  of  securities  issued  by 
nuclear  industry  entities,  discontinue 
research  projects,  and/or  limit 
involvement  in  certain  types  of 
contracts,  based  on  a  determination  of 
possible  conflict  of  interest. 

Copies  of  a  resume  describing  the 
educational  and  professional 
background  of  the  nominee,  including 
any  special  accomplishments, 
professional  references,  current  address, 
and  telephone  number  should  be 
provided.  All  qualified  nominees  will 
receive  full  consideration.  Appointment 
will  be  made  without  regard  to  such 
factors  as  race,  color,  religion,  national 
origin,  sex,  age,  or  handicapping 
condition.  Nominees  must  be  citizens  of 
the  United  States  and  be  able  to  devote 
approximately  50-100  days  per  year  to 
Committee  business.  We  will  be 
accepting  applications  until  August  31, 
1994. 

Dated:  June  22, 1994. 

Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 

[FR  Doc.  94-16084  Filed  6-30-94;  8:45  am) 
BILLING  CODE  7590-01 -M 


1994  /  Notices 


OFFICE  OF  GOVERNMENT  ETHICS 

Submission  for  OMB  Approval  of  a 
Proposed  Information  Collection 
Report  Form  Concerning  Payments  to 
Charitable  Organizations  in  Lieu  of 
Honoraria 

AGENCY:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Government 
Ethics  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval,  in  accordance 
with  the  Paperwork  Reduction  Act  a 
proposed  OGE  form  entitled  “Executive 
Branch  Personnel  Confidential  Report  of 
Payments  to  Charitable  Organizations  in 
Lieu  of  Honoraria”  that  will  collect 
information  from  certain  current  and 
former  employees  of  the  executive 
branch  of  the  Federal  Government.  The 
new  form  will  collect  the  information 
identified  in  an  OGE  interim  rule, 
which  is  not  yet  effective  (and  the 
renewal  of  whose  paperwork  clearance 
likewise  is  being  sought),  promulgated 
under  the  Ethics  in  Government  Act. 
DATES:  Comments  on  this  proposal 
should  be  received  by  August  1, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
Joseph  F.  Lackey,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10236, 
Washington,  DC  20503;  telephone:  202- 
395-7316. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gressman  or  Robert  W.  Cobb, 
Office  of  Government  Ethics,  Suite  500, 
1201  New  York  Avenue  NW., 
Washington,  DC  20005-3917;  telephone 
202-523-5757,  FAX  202-  523-6325.  A 
copy  of  OGE’s  request  for  approval  from 
OMB,  including  the  proposed  new  form, 
may  be  obtained  by  contacting  Mr. 
Gressman  or  Mr.  Cobb. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  proposes  to 
sponsors  new  OGE  Form  205  entitled 
“Executive  Branch  Personnel 
Confidential  Report  of  Payments  to 
Charitable  Organizations  in  Lieu  of 
Honoraria”  and  is  seeking  Paperwork 
Reduction  Act  approval  from  the  Office 
of  Management  and  Budget  for  it.  The 
new  form  will  collect  pertinent  financial 
information  from  current  officers  and 
employees  in  the  executive  branch 
(other  than  special  Government 
employees)  who  are  required  to  file 
annual  public  financial  disclosure 
reports  (SF  278s)  under  title  I  of  the 
Ethics  in  Government  Act  of  1978  (the 
Ethics  Act),  as  amended,  and  the  OGE 
regulations  at  5  CFR  part  2634  as  well 
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as  from  departing  and  former  such  filers 
on  whose  behalf  payments  in  lieu  of 
honoraria  are  donated  to  charitable 
organizations  during  or  based  on  the 
period  of  their  Government  service.  This 
is  necessary  in  order  to  provide  a  form 
to  collect  certain  information  required 
by  the  financial  disclosure  provisions  of 
section  102(a){l)(A)  of  the  Ethics  Act,  as 
amended  by  the  1989  Ethics  Reform 
Act,  5  U.S.C.  app. 

Under  5  U.S.C.  app.  501(c),  an 
honorarium  that  could  otherwise  be 
accepted  by  a  Government  employee  is 
deemed  not  to  be  received  by  die 
employee  if  instead  it  is  paid  on  the 
employee’s  behalf  to  a  charitable 
organization  described  in  26  U.S.C. 
170(c).  (The  related  honorarium 
prohibition  at  5  U.S.C.  app.  501(b)  has 
been  held  in  abeyance  pending  the 
outcome  of  ongoing  litigation,  see  U.S. 
v.  National  Treasury  Employees  Union. 
No.  93-1170,  Supreme  Court  petition 
for  certiorari  granted  April  18, 1994 
from  990  F.2d  1271  (D.C.  Cir.  1993).) 

See  also  5  CFR  part  2636  of  the  OGE 
executive  branch- wide  regulations,  as 
published  at  56  FR 1721—1730  (January 
17, 1991)  and  amended  at  57  FR  601- 
602  (January  6, 1992).  For  purposes  of 
a  qualifying  in  lieu  of  honoraria 
payment,  an  employee  is  not  permitted, 
however,  to  first  receive  the  payment 
and  then  pass  it  along  or  donate  it  to  an 
eligible  charitable  organization.  Further, 
no  such  payment  may  exceed  $2,000,  be 
made  to  a  charitable  organization  from 
which  the  employee  or  his  or  her 
parent,  sibling,  spouse,  child,  or 
dependent  relative  derives  a  financial 
benefit,  or  be  taken  as  a  tax  deduction. 
See  5  CFR  2636.204.  In  addition,  the 
OGE  executive  branch  Standards  of 
Ethical  Conduct  generally  prohibit  any 
payment  for  an  appearance,  speech  or 
article  that  relates  to  an  employee’s 
official  duties.  See  5  CFR  2635.807. 

Officers  and  employees  who  file  the 
executive  branch  Standard  Form  (SF) 
278  “Executive  Branch  Personnel  Public 
Financial  Disclosure  Report"  under  title 
I  of  the  Ethics  Act,  which  report 
requires  information  on  the  amount, 
date  and  source  of  any  payments  to 
charitable  organizations  in  lieu  of 
honoraria  from  a  source  totaling  more 
than  $200,  will  also  have  to  file 
pursuant  to  the  final  part  of  5  U.S.C. 
app.  102(a)(1)(A)  a  supplemental 
confidential  report  containing 
additional  information  concerning  such 
payments,  including  the  name  of  the 
recipient  of  the  payment  This  separate 
confidential  reporting  requirement  of 
public  financial  disclosure  report  (SF 
278)  filers  is  not  yet  effective  as  to  the 
executive  branch  pending  issuance  by 
OGE  of  an  OMB-approved  supplemental 


report  form  to  collect  the  information. 
See  56  FR  21589  (May  10, 1991),  56  FR 
51319  (October  11, 1991),  and  57  FR 
5369  (February  14, 1992)  (since  then, 
OGE  has  decided  to  make  the  new 
report  an  OGE,  not  a  standard,  form; 
thus.  General  Services  Administration 
clearance  will  not  be  needed). 

Moreover,  OGE  has  now  determined 
that  filers  of  the  confidential  financial 
disclosure  report  forms  (Standard  Form 
450s)  should  not  be  included  in  this 
supplemental  in  lieu  of  honoraria 
reporting  requirement;  5  CFR  2636.205 
will  be  amended  accordingly  prior  to  its 
effective  date. 

Once  this  new  form  is  approved  and 
OGE  makes  the  underlying  regulatory 
provision,  as  modified,  effective,  public 
annual  and  termination  SF  278  filers 
will  have  to  separately  file  the 
confidential  payments  in  lieu  of 
honoraria  form,  but  only  if  they  have 
any  such  payments  to  report  In  other 
words,  negative  (or  “None”)  reports  of 
charitable  payments  in  lieu  of  honoraria 
are  not  required.  Furthermore,  new 
entrants  and  nominees  are  not  subject  to 
reporting  under  the  OGE  rule  as  the 
statutory  provisions  only  apply  to 
employees  during  their  term  of 
Government  service. 

The  reporting  period  for  an  annual 
report  for  payments  in  lieu  of  honoraria 
will  be  the  preceding  calendar  year  or, 
in  the  case  of  a  filer  who  entered 
Government  during  the  prior  year,  that 
portion  of  the  preceding  calendar  year 
beginning  with  the  filer’s  date  of  entry 
on  duty  (if  the  filer’s  Government 
service  exceeded  60  days  in  the 
previous  year).  The  reporting  period  for 
a  termination  report  of  a  public  SF  278 
filer  will  be  the  portion  of  the  calendar 
year  of  termination  to  the  date  the  filer 
left  the  Government  and,  if  the  filer  has 
not  already  filed  an  annual  report 
covering  the  period,  the  preceding 
calendar  year  or  other  period  required 
for  that  report. 

The  Office  of  Government  Ethics 
anticipates  that  this  supplemental 
reporting  requirement  will  become 
effective  around  January  1995  covering 
both  terminees  and  annual  filers  (the 
first  annual  reports  will  cover  calendar 
year  1994,  the  regular  due  date  for 
which  is  May  15, 1995).  Further,  if  a 
public  SF  278  filer  leaves  Government 
service  (or  a  reportable  position)  before 
the  future  effective  date  of  this  new 
supplemental  reporting  requirement,  no 
supplemental  in  lieu  of  honoraria 
charitable  payments  report  will  be  due 
when  this  new  requirement  finally  does 
take  effect  Once  OMB  approval  is 
obtained  for  the  new  form,  OGE  will 
distribute  it  to  all  executive  branch 


departments  and  agencies  for  local 
reproduction. 

The  information  to  be  reported  on  the 
OGE  Form  205  will  consist  of,  in 
addition  to  the  amount  of  the 
payment(s)  in  lieu  of  an  honorarium 
totaling  more  than  $200  from  any  one 
source  and  the  name  and  status  (or 
charitable  purpose)  of  the  charitable 
organization(s)  to  which  the  payment(s) 
was  donated  on  the  employee’s  behalf, 
the  date  of  the  payment(s),  the  date  on 
which  the  employee  made  an 
underlying  appearance  or  speech  or  on 
which  an  underlying  article  was 
submitted  for  publication,  the  name  of 
the  entity  making  the  payment  to  the 
charitable  recipient,  and  the  subject 
matter  of  the  speech  or  article  or  the 
reason  for  the  appearance.  Terminee  SF 
278  filers  will  also  have  to  separately 
report  any  such  charitable  payments 
contemplated,  but  not  yet  made,  for 
appearances,  speeches,  or  articles  made 
before  termination  of  their  Government 
service. 

These  reports  are  to  be  filed  with  the 
employing  executive  branch 
departments  and  agencies  which,  under 
the  law  and  regulation,  are  to  transmit 
them  each  year  to  OGE  (which  in  turn 
reviews  the  reports  of  Senate-confirmed 
Presidential  appointees.)  This 
information  will  be  reviewed  by 
Government  officials  at  the  employing 
agencies  and  OGE  to  determine 
compliance  with  applicable  laws  and 
regulations.  This  confidential  report 
will  not  be  disclosed  to  any  requesting 
person  unless  otherwise  authorized  by 
law.  See  also  the  form  notice  and  the 
OGE/GOVT-2  Privacy  Act  Government- 
wide  executive  branch  system  of  records 
(which  will  be  revised  to  additionally 
cover  these  new  reports)  for  an 
explanation  of  the  routine  uses  of  this 
information  on  the  form. 

As  this  is  a  new  reporting  requirement 
with  no  prior  data  as  to  the  number  of 
forms  being  filed  annually,  the  total 
number  of  forms  to  be  filed  annually 
and  those  to  be  filed  by  terminees  who 
have  already  left  the  Government  by  the 
time  they  fill  out  their  reports  (i.e., 
private  citizens)  must  of  necessity  be 
very  approximate  estimates. 

Given  a  potential  estimated  reporting 
population  of  about  19,300  annual  and 
terminee  public  SF  278  filers  each  year 
in  the  executive  branch  (based  on  an 
OGE  1993  agency  survey)  and  based  on 
a  1993  sampling  of  some  200  SF  278 
reports  (which  foiled  to  reveal  any  in 
lieu  of  honoraria  charitable  payments), 
OGE  currently  contemplates  that  less 
than  0.5%  of  SF  278  filers  will  have 
payments  on  their  behalf  to  charitable 
organizations  in  lieu  of  honoraria  to 
report.  This  means  that  no  more  than  97 
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such  reports  are  expected  to  be  filed 
annually.  Of  those  97  report  forms,  OGE 
believes  that  approximately  8%,  a  total 
of  some  eight  each  year,  will  be  filed  by 
non-Govemment  employee  filers  (public 
SF  278  filer  terminees  having  in  lieu  of 
honoraria  payments  to  report  who  are 
no  longer  Federal  employees  when  they 
file).  Normally,  OMB  Paperwork 
Reduction  Act  approval  is  required  for 
a  nonstatistical  collection  of  information 
only  if  it  affects  10  or  more  private 
persons  each  year  (not  counting  Federal 
employees  for  information  collections 
within  the  scope  of  their  employment). 
However,  pursuant  to  5  CFR 
1320.7(s)(l),  an  information  collection 
contained  in  a  rule  of  general 
applicability  such  as  5  CFR  2636.205  of 
OGE’s  regulations  is  deemed  to  affect  10 
or  more  such  persons  annually.  Thus, 
OGE  is  submitting  this  new  form  for 
OMB  paperwork  approval  (and  is 
seeking  paperwork  renewal  for  the  as- 
yet  not  effective  underlying  regulation, 
which  was  initially  approved  under  the 
Paperwork  Reduction  Act  by  OMB  on 
April  10, 1991). 

The  average  response  time  for 
completion  of  the  proposed  report  form 
is  estimated  to  be  one-half  hour.  Thus, 
the  estimated  actual  reporting  burden 
on  the  public  will  be  four  hours,  eight 
report  forms  (just  counting  those  filed 
by  private  citizens)  times  one-half  hour 
per  form.  However,  using  the 
§  1320.7(s)(l)  regulatory  minimum  of  10 
private  citizen  filers,  the  estimated 
burden  will  come  to  five  hours.  This  is 
a  significant  reduction  in  the  estimated 
burden  from  1991  (200  hours)  when 
OGE  submitted  the  underlying 
regulation  (again,  not  yet  effective)  for 
OMB  paperwork  clearance.  As  noted, 
this  reduction  results  primarily  from 
OGE’s  recent  decision  to  exclude  the 
large  body  of  confidential  SF  450  filers 
from  this  future  supplemental  reporting 
requirement  as  well  as  the  lowered 
estimate  of  the  percentage  of  public  SF 
278  filers  who  will  have  in  lieu  of 
honoraria  charitable  payments  to  report. 

Approved:  June  24, 1994. 

Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics. 

IFR  Doc  94-16094  Filed  6-30-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

June  27, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

India  Find,  Inc. 

Common  Stock,  $.001  Par  Value  (File  No. 
7-12570) 

Mikasa,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No. 
12571) 

Morgan  Stanley  India  Investment  Fund.  Inr. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12572) 

Tele  Dannark  A/S 

American  Depository  Shares,  10  DKK  (File 
No.  7-12573) 

Emphesys  Financial  Group,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12574) 

Joy  Technologies,  Inc. 

Class  A  Common  Stock,  $.01  Par  Value 
(File  No.  7-12575) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  19, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extension  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-16045  Filed  6-30-94;  8:45  am) 


[Release  No.  34-34262;  File  No.  SR-CBOE- 
94-17) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.  Relating  to  Firm  Ouote 
Responsibilities 

June  27, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”) 1  and  Rule  19b— 4  thereunder.2 
notice  is  hereby  given  that  on  June  7, 
1994,  the  Chicago  Board  Options 
Exchange,  Inc.  (“CBOE”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
June  17, 1994,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  and  Amendment 
No.  1  from  interested  persons 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change. 

The  Exchange  is  proposing  to  increase 
from  10  to  100  the  firm  quote  contract 
size  minimum  applicable  to  Designated 
Primary  Market  Makers  (“DPMs”)  in 
classes  of  interest  rate  options  for  which 
Public  Automated  Routing  System 
(“PAR”)  workstations  are  available. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  CBOE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  anabasis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


1 15  U.S.C.  78s(b)(l)  (1982). 

*  17  CFR  240.19b— 4  (1993). 

3  In  Amendment  No.  1,  the  CBOE  states  that  the 
reference  to  “public  customer  orders”  in  its 
proposal  is  synonymous  with,  and  should  be 
understood  to  mean,  “non-broker-dealer  customer 
orders.”  See  Letter  from  Dan  W.  Schneider,  Schiff 
Hardin  &  Waite,  to  Thomas  McManus.  Division  of 
Market  Regulation,  Commission,  dated  lune  16, 
1994. 
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(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  enhance  depth  and 
liquidity  in  the  Exchange’s  market  for 
interest  rate  options  by  requiring  DPKls 
using  PAR  workstations  to  provide 
quotes  that  are  firm  for  up  to  100 
contracts  on  non-broker-dealer  customer 
orders.  This  quote  size  minimum,  which 
is  substantially  higher  than  the  10- 
contract  minimum  otherwise  applicable 
to  DPMs  under  CBOE  Rule  8.51  and 
previously-issued  Regulatory  Circulars, 
will  be  operative  initially  only  in  “TBY” 
(30-year  bond)  interest  rate  options, 
since  this  is  the  first  class  in  which  a 
PAR  workstation  will  be  assigned  to  the 
DPM.4  The  Exchange  expects  that  the 
100-contract  minimum  will  be  extended 
gradually  to  other  classes  of  interest  rate 
options,  as  the  use  of  PAR  workstations 
expands  to  these  classes. 

The  Exchange  believes  that  this 
change  in  DPM  quote  commitment 
levels  will  enhance  depth  and  liquidity 
in  the  Exchange’s  markets  in  interest 
rate  options.  Currently,  much  of  the 
trading  in  interest  rate  derivatives  is 
done  in  markets  where  quoted  or 
negotiated  prices  can  be  obtained  in 
transaction  sizes  larger  than  is  assured 
at  the  CBOE.  By  increasing  the  firm 
quote  size  minimum  at  the  CBOE,  the 
Exchange  believes  that  this  rule  change 
should  enable  the  Exchange  to  compete 
more  effectively  for  order  flow  and 
trading  activity  in  interest  rate  options. 

The  Exchange  also  believes  that  the 
DPMs  affected  by  the  rule  change  will 
be  able  to  meet  the  higher  commitment 
levels  without  incurring  undue  financial 
risk  because  of  the  efficiencies  available 
through  the  PAR  workstations.  A  PAR 
workstation  is  a  newly-developed, 
automated,  computer-based  workstation 
that  provides  users  with  the  ability  to 
enter  or  revise  quoteg,  execute  trades, 
transmit  trade  reports,  and  enter  other 
data  and  commands  at  the  touch  of  a 
screen,  thereby  eliminating  the  delay 
inherent  in  a  keyboard-based  system. 
This  workstation  will  enable  DPMs  to 
change  their  published  quotes  almost 
instantaneously  in  response  to  changed 
market  conditions,  which  in  turn  should 
permit  them  to  manage  the  risk  of 
quoting  100-contract  markets. 

As  indicated  above,  under  this 
proposed  rule  change  and  in  accordance 
with  CBOE  Rule  8.51,  affected  DPMs 
will  be  obligated  to  provide  firm  quotes 
for  up  to  100  contracts  on  non-broker- 


*  The  applicability  of  CBOE  Rule  8.51  to  DPMs  is 
provided  for  in  Regulatory  Circular  93-31  (May  7, 
1993). 


dealer  customer  orders  only.  As  is  the 
case  with  respect  to  any  option  traded 
on  the  Exchange,  under  CBOE  Rules 
8.51  and  6.6,  the  firm  quote  size 
minimum  will  not  apply  whenever  a 
“fast  market"  is  declared,  and  may  be 
suspended  for  any  class  or  series  on  a 
case  by  case  basis  as  determined  by  the 
CBOE’s  Market  Performance  Committee. 

The  CBOE  believes  that  the  proposed 
rule  change  will  enhance  market  making 
efficiency  in  interest  rate  options.  The 
CBOE  further  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general,  and  Section 
6(b)(5)  in  particular,  by  providing  rules 
that  perfect  the  mechanisms  of  a  free 
and  open  market  and  that  protect 
investors  and  the  public  interest 

(b)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-94-17  and  should  be 
submitted  by  July  22, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.5 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-16040  Filed  6-30-94;  8:45  am) 
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Pilot  Program  on  the  Floor  of  the 
Exchange  Relating  to  the  Preferencing 
of  Public  Agency  Market  and 
Marketable  Limit  Orders  by  Approved 
Dealers  and  Other  Proprietary 
Members 

June  24, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  June  24, 1994,  the  Cincinnati 
Stock  Exchange,  Incorporated  (“CSE”  or 
"Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  CSE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend 
through  May  18, 1995,  its  pilot  program 
which  governs  preferenced  trading.  The 
Commission  originally  approved  this 
pilot  on  February  7, 1991. 1  In 
connection  with  this  extension  of  the 
pilot,  the  Exchange  is  also  proposing 
certain  changes  to  its  rules. 


*  17  CFR  200.30-3(a)(12)(1993). 

I  See  Securities  Exchange  Act  Release  No.  28866 
(Feb.  13. 1991),  56  FR  5854. 
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II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
parts  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  new  rule 
is  to  extend  through  May  18, 1995,  the 
Exchange’s  pilot  program  which  governs 
preferenced  trading.  The  Commission 
originally  approved  this  pilot  in 
February,  1991, 2  and  subsequently 
extended  the  pilot  several  times.3  The 
pilot  is  currently  approved  through 
August  6, 1994.  The  Commission’s  staff 
has  requested  that  the  Exchange  seek  a 
further  extension  up  to  the  expiration  of 
the  recently-approved  pilot  preferencing 
program  of  the  Boston  Stock  Exchange 
(“BSE”) 4  so  that  the  Commission  can 
consolidate  its  future  review  of  the 
preferencing  programs  of  the  various 
exchanges.  The  CSE  requests  no  change 
at  this  time  in  the  conditions  under 
which  its  pilot  currently  operates.5 * 

As  part  of  a  recent  analysis  of  its 
preferencing  program,  the  Exchange  has 
reviewed  the  five  recommendations  of 
the  Division  of  Market  Regulation  in 
Market  2000:  An  Examination  of 
Current  Equity  Market  Developments.® 
In  order  to  support  the  Division’s  ^ 


2  See  Id. 

3  See  Securities  Exchange  Act  Release  Nos.  29524 
(Aug.  5, 1991),  56  FR  38160;  30353  (Feb.  7, 1992), 

57  FR  5918;  31011  (Aug.  7, 1992),  57  FR  38704; 
32280  (May  7, 1993),  58  FR  28422,  and  33975  (April 
28, 1994),  59  FR  23243. 

4  See  Securities  Exchange  Act  Release  No.  34083 
(May  18, 1994),  59  FR  36229. 

3  These  conditions  limit  the  number  of  issues  in 
which  a  preferencing  dealer  may  be  registered; 
require  the  Exchange  provide  certain  information  to 
the  Commission;  prohibit  preference  trading  for 
index  arbitrage  purposes  when  “circuit  breakers” 
are  in  effect;  and  prohibit  the  preferencing  of  any 
order  which  the  preferencing  dealer  has  purchased 

from  the  customer  for  a  direct  cash  payment.  With 
respect  to  the  furnishing  of  information  to  the 
Commission,  the  Exchange  has  agreed  to  certain 

new  requirements  described  herein. 

8  See  Division  of  Market  Regulation,  Securities 

and  Exchange  Commission,  Market  2000:  An 
Examination  of  Current  Equity  Market 

Developments  ("Market  2000”),  Study  III,  p.  14 

(Jan.  1994). 


efforts,  the  Exchange  proposes  to  codify 
the  Division’s  recommendations  by 
adopting  the  rule  changes  described 
below. 

The  first  recommendation  in  Study  III 
of  Market  2000  is  that  dealers  should 
expose  customer  limit  orders  that  are 
priced  better  than  the  existing 
Intermarket  Trading  System  (“ITS”)  best 
bid  or  offer,  unless  a  customer  expressly 
requests  that  the  order  not  be  exposed. 
With  respect  to  this  recommendation, 
the  Exchange  proposes  to  add  the 
following  interpretive  language  to  CSE 
Rule  12.10, 7  the  Exchange’s  “best 
execution”  rule: 

As  part  of  a  member’s  fiduciary  obligation 
to  provide  best  execution  for  its  customer 
orders,  the  member  shall  expose  to  the 
national  market  system  allor  a  representative 
portion  of  any  limit  order  which  is  priced 
either  on  or  between  the  national  best  bid 
and  offer,  unless  (1)  such  order  is 
immediately  executed,  or  (2)  the  customer 
expressly  requests  that  the  order  not  be 
exposed. 

The  above  language  goes  beyond  the 
Division’s  recommendation  by  requiring 
that  orders  priced  at  the  national  best 
bid  or  offer  (“NBBO”)  be  exposed  in 
addition  to  any  orders  priced  between 
the  NBBO.  Moreover,  in  order  to 
encourage  all  members  to  place  public 
agency  limit  orders  on  the  CSE  book,  the 
Exchange  also  proposes  to  amend  CSE 
Rule  11.10(e)8  to  eliminate  the 
transaction  charge  on  public  agency 
limit  orders. 

Second,  the  Division  recommends 
that  dealers  should  not  trade  ahead  of 
customer  limit  orders.  This 
recommendation  is  currently  codified  in 
CSE  Rule  12.6, 9  the  Exchange’s 
“customer  priority”  rule.  This  rule 
provides  that  no  member  may  buy  or 
sell  a  security  for  its  own  account  when 
it  holds  an  unexecuted  customer  market 
or  like-priced  limit  order  in  that 
security. 

Third,  the  Division  recommends  that, 
if  a  dealer  holds  a  customer  buy  order 
and  a  customer  sell  order  that  can  be 
crossed,  the  dealer  should  cross  those 
orders  without  interposing  itself  as 
dealer.  The  CSE  has  historically 
interpreted  its  Rule  12.6  to  require  the 
crossing  of  like-priced  customer  buy 
and  sell  orders.  This  requirement  is  a 
logical  extension  of  the  prohibition 
against  trading  ahead  of  customer  orders 
contained  in  Rule  12.6.  In  order  to 
remove  any  doubt,  however,  the  CSE 
proposes  to  codify  the  Division’s 


7  Rules  of  the  Cincinnati  Stock  Exchange,  Rule 
12.10. 

•Rules  of  the  Cincinnati  Stock  Exchange,  Rule 
11.10(e). 

•Rules  of  the  Cincinnati  Stock  Exchange,  Rule 
12.6. 


recommendation  by  adding  the 
following  interpretive  language  to  Rule 
12.6: 

If  a  Designated  Dealer  holds  for  execution 
a  customer  buy  order  and  a  customer  sell 
order  that  can  be  crossed,  the  Designated 
Dealer  shall  cross  them  without  interposing 
itself  as  dealer. 

Fourth,  the  Division  recommends  that 
dealers  establish  and  adhere  to  fixed 
standards  for  queuing  and  executing 
customer  orders.  The  Exchange  has 
historically  interpreted  language  in 
Chapter  ID — Rules  of  Fair  Practice 10  and 
Chapter  V — Supervision 11  of  its  rules  to 
require  such  standards.  Chapters  III  and 
V  impose  a  wide  range  of  obligations  on 
members,  specifically.  Rule  3.6 — Fair 
Dealing  with  Customers,  mandates  that 
all  members  have  a  responsibility  for 
fair  dealing  with  customers  and  Rule 
5.1 — Written  Procedures,  requires  that 
members  establish  and  enforce  written 
procedures  so  that  they  can  adequately 
supervise  their  employees  and  assure 
their  compliance  with  applicable  laws 
and  regulations.  Again,  however,  to 
remove  any  doubt  on  the  subject,  the 
Exchange  proposes  to  codify  the 
Division’s  recommendation  by  adding 
the  following  interpretive  language  to 
Rule  3.6: 

Designated  Dealers  who  handle  customer 
orders  on  the  Exchange  shall  establish  and 
enforce  fixed  standards  for  queuing  and 
executing  customer  orders. 

Fifth,  the  Division  recommends  that 
dealers  should  not  trade  at  a  price 
outside  the  ITS  best  bid  or  offer  without 
satisfying  the  market  interest  at  that 
price,  in  accordance  with  ITS  trade- 
through  and  block  policies.  This 
recommendation  is  automatically 
enforced  today  by  the  Exchange’s 
National  Securities  Trading  System 
(“NSTS”). 

Finally,  in  order  to  gauge  the  impact 
of  the  preferencing  program  on  the  CSE 
and  on  the  national  market  system,  the 
Exchange  agrees  to  provide  the 
Commission  with  quarterly  reports 
similar  to  those  required  of  the  BSE  as 
part  of  its  preferencing  program  pilot. 
These  reports  will  provide  the  following 
information: 

(1)  A  list  indicating  how  many 
preferencing  specialists  are  on  the  exchange 
and  the  issues  in  which  they  make  markets. 

(2)  The  volume  of  preferenced  trades  and 
shares  and  the  percentage  of  total  CSE  trade 
and  share  volume  that  preferenced  activity 
represents. 

(3)  The  CSE’s  volume  attributable  to  ITS 
commitments  sent  by  other  ITS  participants 


,0Rules  of  the  Cincinnati  Stock  Exchange, 
Chapter  HI. 

11  Rules  of  the  Cincinnati  Stock  Exchange, 
Chapter  V. 
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and  the  percentage  of  such  commitments 
which  are  in  issues  which  have  preferencing 
specialists. 

(4)  The  number  of  preferenced  orders 
effected  against  the  NSTS  limit  order  book. 

(5)  The  percentage  of  time  that  the  CSE 
improves  and  matches  the  NBBO,  and  the 
percentage  of  time  that  the  CSE  achieves 
price  improvement  for  customer  orders  when 
the  market  is  wider  than  Vsth  point. 

(6)  The  CSE’s  share  of  Consolidated  Tape 
trade  reports,  as  compared  to  its  share  on  the 
commencement  date  of  this  extension. 

Although  the  BSE  is  not  currently 
required  to  provide  NBBO  and  price 
improvement  data,  the  CSE  is  offering  to 
provide  this  additional  data  because  it 
believes  that  such  data  would  be  helpful 
to  the  Commission  in  accurately 
assessing  the  contribution  of 
preferencing  to  the  national  market 
system. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it 
promotes  just  and  equitable  principals 
of  trade  and  removes  impediments  to 
and  perfects  the  mechanisms  of  a  free 
and  open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  CSE  solicited  comments  on  the 
original  filing  regarding  its  preferencing 
pilot  program  from  the  ITS  participants. 
See  File  No.  SR-CSE-90-06.  The  CSE 
has  not  solicited  comment  with  regard 
to  the  additional  changes  set  forth 
herein. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
w  hether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accor4ance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  File  No. 
SR-CSE-94-06  and  should  be 
submitted  by  July  22, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Jonathan  G.  Katz, 

Secietary. 

(FR  Doc.  94-16038  Filed  6-30-94;  8:45  ami 
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June  27, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),1  notice  is  hereby  given  that  on 
June  22. 1994,  the  Government 
Securities  Clearing  Corporation 
(“GSCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  items 
have  been  prepared  by  GSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
GSCC’s  fee  schedule  to  establish  fees  for 

» IS  U.S.C.  78s(b)(l)  (19881. 


new  services  provided  in  connection 
with  GSCC’s  auction  takedown  proposal 
and  for  certain  services  for  which  GSCC 
does  not  currently  charge. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

After  a  review  of  its  fee  structure, 
GSCC  has  determined  that 
modifications  are  necessary  and 
appropriate  in  order  to  establish  fees  for: 
(1)  New  services  that  will  be  provided 
in  connection  with  GSCC’s  "auction 
takedown  proposal”  and  (2)  certain 
current  services  for  which  GSCC  does 
not  currently  charge.  This  rule  filing 
provides  for  these  fee  structure 
modifications,  which  will  become 
effective  on  August  1, 1994.  A 
discussion  of  the  new  fees  that  are  being 
established  and  the  reasons  for  them 
follows: 

1.  New  Fees  in  Connection  With  the 
Auction  Takedown  Proposal 

Earlier  this  year,  GSCC  received 
approval  from  the  Commission  of  a 
proposed  rule  change  (File  No.  SR- 
GSCC-94-1)  that  with  regard  to 
Treasury  security  purchases  made  at 
auction  by  members  of  GSCC's  Netting 
System  (“netting  members”)  authorizes 
GSCC  to:  (1)  Accept  and  report  data  on 
such  purchases  through  GSCC’s 
Comparison  System;  (2)  net  the 
purchases  with  when-issued  trades  of 
such  members  in  the  same  securities 
through  the  Netting  System;  and  (3) 
assume  responsibility  for  the  delivery  of 
the  purchased  securities. 

One  aspect  of  this  proposal  (known  as 
the  “auction  takedown”  proposal)  has 
GSCC  provide  a  mechanism  for  ensuring 
timely  delivery  of  needed  auction 
purchases  to  a  member  that  believes  that 
by  virtue  of  its  secondary  market  trading 
it  will  have  on  issue  date  a  net  short  or 
flat  position  or  a  long  position  that  is 
smaller  than  the  amount  of  auction 
purchases  that  it  requires  in  a  particular 
CUSIP.  To  accomplish  this,  each  such 
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member  is  able  to  request  (a  “priority 
auction  delivery  request”)  on  a  CUSIP- 
by-CUSIP  basis  that  GSCC  deliver  to  it 
needed  auction  purchases  immediately 
after  GSCC  has  received  the  securities 
from  the  Federal  Reserve  Banks  on  issue 
date. 

By  this  rule  filing,  GSCC  establishes  a 
fee  of  $1.00  for  the  making  by  a  member 
of  a  priority  auction  delivery  request. 
This  fee  is  the  same  as  GSCC’s  fee  for 
the  netting  of  one  side  of  a  trade. 

The  rule  filing  authorizing  GSCC  to 
implement  the  auction  takedown 
proposal  also  authorizes  GSCC  more 
generally  to  establish  a  mechanism  for 
taking  in  data  on  members’  activities  in 
eligible  securities  from  sources  such  as 
exchanges  and  other  clearing 
fcorporations  and  to  treat  such  data 
under  its  rules  as  compared  trades  to  the 
same  extent  as  if  the  data  had  been 
compared  through  the  matching  by 
GSCC  of  data  submitted  by  two 
members. 

By  this  rule  filing,  GSCC  establishes  a 
member  fee  of  $.50  for  the  processing 
and  reporting  of  data  on  one  side  of  a 
trade  received  from  a  locked-in  trade 
source  on  a  locked-in  basis.  This  fee  is 
the  same  as  GSCC’s  lowest  fee  for  the 
entry  by  a  member  of  one  side  of  a  trade 
for  comparison  processing  and 
reporting. 

2.  Fees  for  Current  Services 

GSCC  has  determined  that  it  is  now 
appropriate  that  the  costs  incurred  by 
GSCC  in  providing  services  that  GSCC 
has  provided  to  members  to  date 
without  charge  be  covered  by  direct 
charges.  Each  of  these  services  and 
charges  is  discussed  below. 

a.  Modifications  and  cancels.  GSCC 
currently  charges  for  the  entry  by  a 
member  of  one  side  of  a  transaction  in 
an  eligible  security  for  comparison 
processing  and  production  of  reports.  In 
addition  to  the  direct  entry  of  trade  data 
by  a  member,  each  member  also  has  the 
ability  to  input  to  GSCC  a  modification 
and/or  cancellation  of  previously- 
transmitted  data.  (Generally,  a 
modification  to  or  cancellation  of  trade 
data  can  be  done  unilaterally  by  a 
member  only  if  the  trade  has  not  already 
been  compared.) 

GSCC  has  not  to  date  charged  for  such 
modifications  and  cancellations  even 
though  it  incurs  costs  in  processing  and 
reporting  those  requests.  The  lowest 
charge  to  a  member  for  the  entry  of  trade 
data  (i.e.,  trade  data  entry  involving 
computer-to-computer  input  and 
output)  is  $.50  per  side.  While  the  costs 
of  processing  modifications  and 
cancellation  messages  are  roughly 
equivalent  to  those  associated  with  the 
creation  of  a  transaction,  in  order  to 


encourage  members  to  submit 
modifications  and  cancellations  to 
existing  trade  data,  GSCC  is  setting  the 
fee  for  the  modification  to  or 
cancellation  of  one  side  of  a  trade  at 
$.25  per  such  modification  or 
cancellation. 

b.  Terminal  access  fee.  GSCC 
currently  provides  without  charge 
terminal  access  to  its  automated  system 
to  a  growing  number  of  its  members.  In 
order  to  offset  the  costs  associated  with 
the  provision  of  terminal  access,  which 
include  purchase  and  maintenance  of 
hardware  equipment  and  telephone 
lines,  communication  engineering 
support,  and  other  charges  imposed  by 
the  Securities  Industry  Association 
Corporation  (“SIAC”)  (GSCC's  facilities 
manager),  as  well  as  the  costs  of  training 
participants  and  of  the  monitoring  of 
their  terminal  use,  GSCC  is  imposing  a 
charge  for  access  to  GSCC's  system  of 
$150  per  month  per  terminal. 

c.  Bulk  data  communication 
connection  fee.  GSCC  also  currently 
provides  to  members  without  charge 
bulk  data  communication  access  to  its 
automated  system.  In  order  to  offset  the 
costs  associated  with  the  provision  of 
such  access,  which  are  similar  to  but 
generally  greater  than  those  costs 
associated  with  the  provision  of 
terminal  access,  GSCC  is  imposing  the 
following  charges  for  differing  types  of 
bulk  communication  connections  to  its 
system:  (i)  The  charge  for  a  bulk 
communication  connection  via  a  shared 
hunt  group  is  $150  per  month;  (ii)  the 
charge  for  a  bulk  communication 
connection  via  a  dedicated  dial  port  or 
leased  line  is  $450  per  month  per  port 
or  line;  and  (iii)  the  charge  for  a  bulk 
communication  connection  to  GSCC  via 
a  dedicated  digital  leased  line  is  $600 
per  month  per  line. 

It  should  be  noted  that  certain  GSCC 
members  already  pay  GSCC’s  affiliate, 
the  National  Securities  Clearing 
Corporation,  which  also  uses  SIAC  as  its 
facilities  manager,  a  bulk  data 
communication  connection  fee.  GSCC 
will  not  impose  a  duplicative  fee  on 
such  members. 

(b)  The  proposed  rule  change  will 
fairly  reflect  the  costs  incurred  in  GSCC 
in  providing  certain  services  to  its 
members  and,  thus,  is  consistent  with 
the  requirements  of  Section  17A  of  the 
Act  and  the  rules  and  regulations 
thereunder.2 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 


* 15  U.S.C.  78q-l  (1988). 


appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  Members  will  be  notified  of 
the  rule  change,  and  comments  will  be 
solicited  by  an  Important  Notice.  GSCC 
will  notify  the  Commission  of  any 
written  comments  received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)(2)  of  Securities 
Exchange  Act  Rule  19b-4  in  that  the 
proposed  rule  change  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  GSCC.  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  file  number  SR-GSCC-94-5  and 
should  be  submitted  by  July  22, 1994. 


33996 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Notices 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-16042  Filed  6-30-94;  8:45  ami 
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[Release  No.  34-34253;  File  No.  SR-MSTC- 
94-05] 

Self-Regulatory  Organizations; 

Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  the  Definition  of 
Pledged  Position 

June  24, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act"),1  notice  is  hereby  given  that  on 
February  18, 1994,  Midwest  Securities 
Trust  Company  (“MSTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission")  the  proposed  rule 
change  (File  No.  SR-MSTC-94-05)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  MSTC.  MSTC 
supplemented  the  proposal  with  an 
explanatory  letter  dated  June  6,  1994. 2 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  makes  a 
technical  correction  to  the  definition  of 
“pledged  position”  in  Article  I.  Rule  1 
of  MSTC’s  Rules. 

II.  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of,  and 
Statutory  basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


*  15  U.S.C.  78s(l)  (1988). 

2  Letter  from  David  T.  Rusoft,  Attorney,  Foley  &. 
Laraner,  to  Thomas  C.  Etter.  Attorney,  Division  of 
Market  Regulation.  Commission  (Jane  6.  1994). 


(A)  Self-Regulatory  Organizations 
Statement  of  the  Purposes  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposal  is  to 
make  a  technical  revision  to  MSTC’s 
definition  of  “pledged  position."  The 
technical  correction  is  needed  to 
conform  the  definition  of  pledged 
position  to  changes  approved  in  File 
Nos.  SR-MSTC-90-0 1  3  and  SR-MSTC- 
90— 08.4  File  No.  SR-MSTC-90-01 
provided  the  basic  definition  of  pledged 
position,  and  File  No.  SR-MSTC-90-08 
added  to  that  definition  in  connection 
with  MSTC’s  Same  Day  Funds 
Settlement  Service.  Inadvertently, 
however,  the  earlier  language  of  the  rule 
was  never  modified  to  reflect  the  new 
text  of  File  No.  SR-MSTC-90-08,  and 
the  new  text  was  never  added  to  the 
MSTC  rulebook.  This  filing  corrects 
those  past  oversights. 

MSTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(A)  and  (F)  of  the  Act5  in  that 
it  facilitates  and  promotes  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

MSTC  believes  that  the  proposed  rule 
change  will  not  place  any  burden  on 
competition. 

(C)  Self-Regulatory  Organizations 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,.  Participants,  or  Others 

MSTC  has  neither  solicited  nor 
received  any  written  comments  on  the 
proposed  rule  change. 

IIII.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act6  and 
subparagraph  (e)(1)  of  Rule  19b—4 
thereunder  7  because  it  constitutes  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 


3  Securities  Exchange  Act  Release  No.  28877, 
(February  12, 1991),  56  FR  6892  (order  approving 
proposed  rule  change  relating  to  changes  to  MSTC’s 
operating  system). 

4  Securities  Exchange  Act  Release  No.  32300  (May 
12, 1993),  58  FR  29438  (order  approving  proposed 
rule  change  implementing  a  pilot  program  for  same- 
day  funds  settlement  service). 

5 15  U.S.C.  78q— 1(b)(3)(A)  and  (F)  (1988). 

b  15  U.S.C.  78s(b)(3)(A)(i)  (1988). 

7  17  CFR  240.19b—4(e)(l)  (1993), 


abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  350  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC.  All  submissions  should 
refer  to  File  Number  SR-MSTC-94-05 
and  should  be  submitted  by  July  22. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-16010  Filed  6-30-94;  8:45  ami 
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[Release  No.  34-34261;  File  Nos.  SR- 
NSCC-84-09,  SR-MCC-94-06,  and  SR- 
SCCP-94-02] 

Self-Regulatory  Organizations; 

National  Securities  Clearing 
Corporation,  Midwest  Clearing 
Corporation,  and  Stock  Clearing 
Corporation  of  Philadelphia;  Notice  of 
Filing  and  Order  Granting  Temporary 
Approval  on  an  Accelerated  Basis  of 
Proposed  Rule  Changes  Relating  to 
the  Guarantee  of  Trades  in  Continuous 
Net  Settlement  Systems 

June  27, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),1  notice  is  hereby  given  that 
National  Securities  Clearing  Corporation 
(“NSCC”),  Midwest  Clearing 


8 17  CFR  200.30-3(a)(12)  (1993). 
1  15  U.S.C.  78s(b)(l)  (1988). 
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Corporation  (“MCC”),  and  Stock 
Clearing  Corporation  of  Philadelphia 
(“SCCP”)  (collectively  referred  to  as 
“Clearing  Corporations”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  on  June  15, 1994,  June 
12, 1994,  and  June  24, 1994, 
respectively,  the  proposed  rule  changes 
as  described  in  Items  I  and  II  below.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  changes. 

I.  Self-Regulatory  Organizations’ 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposals  seek  a  one  year 
extension,  through  June  30, 1995,  of  the 
Commission’s  order  that  authorizes  the 
Clearing  Corporations:  (1)  To  guarantee 
at  an  earlier  time  the  settlement  of 
participant  trades  in  their  Continuous 
Net  Settlement  (“CNS”)  systems  and  (2) 
to  use  revised  clearing  fund  calculations 
to  protect  against  any  increased  risk 
caused  by  such  earlier  guarantees.2 

II.  Self-Regulatory  Organizations’ 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
the  Clearing  Corporations  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  xule  changes 
and  discussed  any  comments  they 
received  on  the  proposed  rule  changes. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  Clearing  Corporations 
have  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organizations’ 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

The  purpose  of  the  proposed  rule 
changes  is  to  extend  through  June  30, 
1995,  the  Commission’s  approval  of 

2  The  Commission  has  approved  these  proposals 
on  a  temporary  basis  on  five  previous  occasions  in 
Securities  Exchange  Act  Release  Nos.  27192 
(August  29, 1989),  54  FR  37010  (approving  File 
Nos.  SR-NSCC-87-04,  SR-MCC-87-03,  and  SR- 
SCCP-87-03  until  December  31, 1990);  28728 
(December  31, 1990),  56  FR  717  (approving  File 
Nos.  SR-NSCC-90-25,  SR-MCC-90-08,  and  SR- 
SCCP-90-03  until  June  30. 1991);  29388  (June  28, 

1992) ,  56  FR  30951  (approving  File  Nos.  SR-NSCC- 
91-06,  SR-MCC-91-03,  and  SR-SCCP-91-03 
through  June  30, 1992);  30879  (July  1, 1992),  57  FR 
30279  (approving  File  Nos.  SR-NSCG-92-04,  SR- 
MCC-92-07,  and  SR-SCCP-92-02  through  June  30, 

1993) ;  and  32547  (June  29,  1993),  58  FR  36491 
(approving  File  Nos.  SR-NSCC-93-04,  SR-MCC- 
93-02,  and  SR-SCCP-93-02  through  June  30, 

1994) . 


NSCC’s,  MCC’s,  and  SCCP’s  procedures 
whereby  the  settlement  of  all  pending 
CNS  trades  are  guaranteed  as  of 
midnight  on  the  day  after  the  trade  date 
for  locked-in  or  automatically  compared 
trades  and  as  of  midnight  on  the  day 
trades  are  reported  to  members  as 
compared  for  all  other  trades.  The 
proposed  rule  changes  also  seek 
extension  through  June  30, 1995,  of  the 
Commission’s  approval  of  the  Clearing 
Corporations’  revisions  to  the  CNS 
portions  of  their  clearing  fund  formulas. 
These  revisions  are  designed  to  protect 
against  increased  risk  associated  with 
earlier  guarantees.3 

The  Clearing  Corporations  represent 
that  the  proposed  rule  changes  are 
consistent  with  the  Act  and  particularly 
with  Section  17A  of  the  Act  because  it 
will  help  the  Clearing  Corporations  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  their  custody  or 
control  or  for  which  they  are 
responsible.4 

B.  Self-Regulatory  Organizations’ 
Statement  on  Burden  on  Competition 

The  Clearing  Corporations  believe 
that  the  proposed  rule  changes  will 
impose  no  burden  on  competition. 

C.  Self-Regulatory  Organizations’ 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  from 
Members,  Participants  or  Others 

The  Clearing  Corporations  have 
neither  solicited  nor  received  any 
comments. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  Commission  believes  the  Clearing 
Corporations’  proposals  to  continue 
providing  earlier  guarantees  for  CNS 
trades  along  with  revised  formulas  for 
calculating  clearing  fund  contributions 
are  consistent  with  the  Act  and 
particularly  with  Section  17A  of  the 
Act.5  Section  17A(b)(3)(F)  of  the  Act6 
requires  that  the  rules  of  clearing 
agencies  be  designed  to  assure  the 
safeguarding  of  securities  and  funds  that 
are  in  the  custody  or  control  of  the 
clearing  agencies  or  for  which  the 
clearing  agencies  are  responsible  and  be 
designed  to  remove  impediments  to  and 
perfect  the  national  system  for  the 
clearance  and  settlement  of  securities 
transactions. 

3  For  a  more  detailed  discussion  of  the  proposals, 
refer  to  Securities  Exchange  Act  Release  Nos. 

32547,  30379,  29388,  27828,  and  27192  and  the 
accompanying  rule  filings,  supra  note  2. 

*  15  U.S.C.  78q-l  (1988). 

5 15  U.S.C.  78q-l  (1988). 

6 15  U.S.C.  78q— 1(b)(3)(F)  (1988). 


The  Commission  believes  that  these 
proposals  promote  the  perfection  of  the 
national  system  by  providing  increased 
certainty  as  to  settlement  of  securities 
transactions  by  reducing  the  time  that 
clearing  members  are  exposed  to  the 
risk  of  counterparty  default.  The 
Commission  further  believes  that  these 
proposals  achieve  that  goal  without 
compromising  the  safeguarding  of 
securities  and  funds  in  the  Clearing 
Corporations’  custody  or  control  or  for 
which  they  are  responsible. 

The  Clearing  Corporations  have 
requested  that  the  Commission  find 
good  cause  for  approving  the  proposed 
rule  changes  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
the  filings  in  the  Federal  Register. 
Accelerated  approval  will  permit  NSCC, 
MCC,  and  SCCP  to  continue  to  provide 
their  participants  with  earlier  trade 
guarantees  and  to  continue  to  base 
clearing  fund  assessments  on  the 
revised  formulas  without  any  needless 
disruptions  to  the  program.  During  the 
proposals’  temporary  approval  periods, 
the  Commission  and  the  Clearing 
Corporations  have  continued  to  examine 
the  Clearing  Corporations’  procedures 
end  safeguards  applicable  to  earlier 
guarantees  of  CNS  trades  and  the 
revised  formulas  for  calculating  CNS 
clearing  fund  contributions.  To  date,  the 
earlier  guarantee  procedures  and  revised 
clearing  fund  formulas  have  functioned 
adequately.  Therefore,  the  Commission 
believes  there  is  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing. 

The  Commission  will  continue  to 
monitor  the  adequacy  of  NSCC’s, 

MCC’s,  and  SCCP’s  procedures  and 
safeguards  applicable  to  earlier 
guarantees  of  CNS  trades  and  the 
revised  clearing  fund  formulas.  The 
Clearing  Corporations  remain  under  a 
continuing  obligation  to  provide  data  to 
the  Commission  pertaining  to  earlier 
trade  guarantees  and  the  ability  of  the 
revised  CNS  clearing  formulas  to  guard 
against  any  increased  risks  posed  by 
earlier  guarantees.7 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  cop'  v  -eof  with  the 
Secretary,  Securities  cu.u  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 

7  The  Commission  reserves  the  right  to  amend  the 
data  request  during  the  ensuing  temporary  approval 
for  any  of  the  Clearing  Corporations  in  order  to 
obtain  the  most  useful  and  accurate  information 
available. 
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submissions,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Clearing 
Corporations.  All  submissions  should 
refer  to  File  Nos.  SR-NSCC-94-09,  SR- 
MCC— 94— 06.  and  SR-SCCP-94-02  and 
should  be  submitted  by  July  22, 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act 8  that  the 
above-mentioned  proposed  rule  changes 
(File  Nos.  SR-NSCC-94-09,  SR-MCC- 
94-06,  and  SR-SCCP-94-02)  be,  and 
hereby  are,  approved  through  June  30, 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.9 

Jonathan  G.  Katz, 

Secretary.  ^ 

(FR  Doc.  94-16043  Filed  6-30-94;  8:45  am] 

BILUNG  CODE  80KMM-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

June  27, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 


8 15  U.SXL  78s(b)  (1988). 

9 17  CFR  200.30-3(a)(12)  (1993). 


for  unlisted  trading  privileges  in  the 
following  securities: 

Allwaste,  Inc. 

Common  Stock,  $.01  Far  Value  (File  No.  7- 
12576) 

Automated  Security  Holdings  Pic 
American  Depositary  Shares  (File  No.  7- 
12577) 

Bairnco  Corp 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12578) 

Bombay  Co. 

Common  Stock,  $1.00  Par  Value  (File  No. 
7-12579) 

Chart  House  Enterprises,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12580) 

Debartolo  Realty 

Common  Stock,  No  Par  Value  (File  No.  7- 
12581) 

Clamis  Gold  Ltd. 

Common  Stock,  No  Par  Value  (File  No.  7- 
12582) 

Jacobs  Engineering  Group,  Inc 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-12583) 

Japan  Equity  Fund,  Inc. 

Rights  (File  No.  7-12584) 

Mauna  Loa  Macadamia 
Class  A  Depositary  Units,  No  Par  Value 
(File  No.  7-12585) 

McDonald’s  Corporation 
Common  Stock,  No  Par  Value  (File  No.  7- 
12586) 

Reader's  Digest  Association,  Inc. 

Class  B  Common  Stock,  $.01  Par  Value 
(File  No.  7-12587) 

Chemed  Corp, 

Common  Stock,  $1.00  Par  Value  (File  No. 

*  7-12588) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  19, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges,  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz 
Secretary. 

(FR  Doc.  94-16046  Filed  6-30-94;  8:45  am] 
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[Release  No.  34-34255;  File  No.  SR-Phlx- 
92-03] 

Seif-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1, 2,  and  3  to  the 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Amending  Options  Floor  Procedure 
Advice  A-2  and  Rule  1066 

June  24, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”) 1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  February 
26, 1992,  the  Philadelphia  Stock 
Exchange,  Inc.  (“Phlx”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  HI  below,  which  Items 
have  been  prepared  by  the  Phlx.  On 
January  6. 1993,3  June  19, 1993, 4  and 
June  23, 1994,5  the  Exchange  filed 
Amendment  Nos.  1,  2,  and  3, 
respectively,  to  the  proposed  rule 
change.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 


1 15  U.S.C.  78s(b)(l)  (1982). 

2 17  CFR  240.19b-4  (1993). 

3  Amendment  No.  1  is  intended  to  clarify  that  an 
Exchange  specialist  may  accept  or  refuse 
contingency  orders  for  placement  on  the  Exchange 
order  book,  except  that  Exchange  floor  official 
approval  is  required  to  refuse  to  accept  a  customer 
contingency  order.  See  Letter  from  Gerald  D. 
O’Connell,  Vice  President,  Market  Surveillance, 
Phlx.  to  Sharon  Lawson.  Assistant  Director, 
Division  of  Market  Regulation,  Commission,  dated 
January  5, 1993. 

4  In  Amendment  No.  2,  the  Exchange  notified  the 
Commission  of  its  intention  to  withdraw  File  No. 
SR-Phlx-92-37,  because  proposed  changes  to  Phlx 
Rule  1066(c)  contained  therein,  which  would 
clarify  the  definitions  of  stop-limit  and  stop  (stop- 
loss)  orders  and  add  definitions  of  all-or-none, 
opening-only-market,  market -on-close,  and  cancel- 
replacement  orders,  would  have  duplicated  the 
changes  proposed  by  the  Exchange  in  this  File  No. 
SR-Phlx-92-03.  See  Securities  Exchange  Act 
Release  No.  32380  (May  28, 1993),  58  FR  31765 
(June  4, 1993).  Also  in  Amendment  No.  2,  the 
Exchange  proposed  that  Exchange  specialists  be 
permitted  to  accept  spread,  straddle,  and 
combination  orders,  in  addition  to  contingency 
orders,  without  the  prior  approval  of  an  Exchange 
floor  officiaL  Amendment  No.  2  added  that 
Exchange  specialists  would  not  be  permitted  to 
refuse  to  accept  customer  contingency,  spread, 
straddle,  or  combination  orders  without  the  prior 
approval  of  two  Exchange  floor  officials.  See  Letter 
from  Gerald  D.  O’Connell,  Vice  President,  Market 
Surveillance,  Phlx,  to  Michael  Walinskas,  Staff 
Attorney,  Division  of  Market  Regulation, 
Commission,  dated  June  17, 1993. 

5  In  Amendment  No.  3,  the  Exchange  deleted 
from  its  proposal  its  request  that  Exchange 
specialists  be  permitted  to  accept  spread,  straddle, 
and/or  combination  orders  without  the  prior 
approval  of  an  Exchange  floor  official.  See  Letter 
from  Gerald  D.  O’Connell,  First  Vice  President. 
Phlx,  to  Michael  Walinskas,  Branch  Chief,  Options 
Regulation,  Division  of  Market  Regulation. 
Commission,  dated  June  23, 1994. 
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proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Phlx  Options  Floor  Procedure  Advice 
(“OFPA”)  A-2.  In  connection  with  the 
changes  proposed  to  OFPA  A-2,  the 
Exchange  proposes  to  amend  Phlx  Rule 
1066  (‘‘Rule  1066”).  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Phlx,  and  at 
the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  to  existing 
Exchange  OFPA  A-2  relates  to  the 
acceptance  of  contingency  orders  by 
Exchange  specialists  (“Specialists”). 

The  changes  to  part  (ii)  of  OFPA  A-2 
would  permit  Specialists  to  accept 
contingency  orders  currently  forwarded 
through  the  Automated  Options  Market 
System  (also  known  as  “AUTOM”) 
without  the  requirement  of  approval  by 
an  Exchange  floor  official  (“Floor 
Official”).  Such  contingency  orders 
would  include  those  currently  set  forth 
in  Rule  1066,  as  well  as  additional  types 
of  contingency  orders  that  the  Exchange 
is  proposing  to  add  to  those  currently 
set  forth  in  Rule  1066.  The  Exchange 
also  is  proposing  to  make  changes  to  the 
fine  schedule  for  OFPA  A-2. 

Currently,  a  Specialist  is  prohibited 
by  OFPA  A-2  from  accepting 
contingency  orders,  other  than  stop 
(stop-loss)  and  stop-limit  orders, 
without  the  express  approval  of  a  Floor 
Official.6  The  proposed  changes  would 
make  permissible  the  acceptance  of 
contingency  orders  by  Specialists 
without  the  approval  of  a  Floor  Official. 


6  In  addition,  a  Specialist  may  not  accept  option 
orders  consisting  of  two  or  more  option  series  li  e., 
spread,  straddle,  and/or  combination  orders) 
without  a  Floor  Official's  approval. 


The  change  would  extend  this 
allowance  beyond  the  currently 
permitted  acceptance  of  stop  (stop-loss) 
and  stop-limit  orders  to  include 
contingency  orders  as  defined  as  such  in 
paragraph  (c)  of  Rule  1066,  and  will 
apply  to  both  customer  and  broker- 
dealer  accounts.  Furthermore,  a 
Specialist  would  be  able  to  refuse  to 
accept  contingency  orders,  but  may  only 
refuse  to  accept  contingency  orders  from 
customer  accounts  upon  the  prior 
approval  of  two  Floor  Officials. 

Accordingly,  the  Exchange  is 
proposing  that  new  subparagraphs 
(c)(5)— (8)  be  added  to  Rule  1066,  which 
sets  forth  types  of  orders.  The  new  text 
would  expand  the  existing  list  of  types 
of  contingency  orders  and  specifically 
define  each  contingency  order 
permitted.  Included  would  be  the 
following:  all-or-none  orders,  opening- 
only-market  orders,  market-on-close 
orders,  and  cancel-replacement  orders. 
The  Exchange  believes  that  these 
definitions  will  ensure  standardization 
on  the  floor  with  respect  to  the  handling 
and  execution  of  these  orders.  Changes 
to  the  fine  schedule  for  OFPA  A-2 
provide  for  increased  penalties  for  an 
infraction  of  those  guidelines  applicable 
to  Specialists. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,  and  with 
Section  6(b)(5) 7  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization’s  . 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 

(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 

(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


7  15  U.S.C.  78f(b)(5)  (1988). 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-92-03  and  should  be 
submitted  by  July  22, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8 
Jonathan  G.  Katz, 

Secretary. 

IFR  Doc  94  -16009  Filed  6-30-94;  8:45  amj 

BILLING  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

June  27, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Jalate,  Ltd. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12597) 

ViaCom,  Inc. 

Five  Year  Warrant  to  Purchase  Class  B 
Common  Stock,  $70  Per  Share  (File  No. 
7-12598) 

Energy  Ventures,  Inc. 


» 17  CFR  200.30-3(a)(12)  (1993). 
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Common  Stock,  $1.00  Par  Value  (File  No. 
7-12599) 

Uniflex,  Inc. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 
12600) 

Chad  Therapeutics,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12601) 

Essex  Property  Trust,  Inc. 

Common  Stock,  $.001  Par  Value  (File  No. 
7-12602) 

Conagra,  Inc. 

Series  B  Adjustable  Rate  Cum.  Pfd. 
Securities  (File  No.  7-12603) 

Highwoods  Properties,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12604) 

ViaCom,  Inc. 

Three  Year  Warrant  to  Purchase  Class  B 
Common  Stock,  $60  Per  Share  (File  No. 
7-12606) 

Kenneth  Cole  Productions,  Inc. 

Common  Stock.  $.01  Par  Value  (File  No.  7- 
12606) 

Pre-Paid  Legal  Services,  Inc. 

$2.40  Cum.  Conv.  Pfd.  Stock.  $1.00  Par 
Value  (File  No.  7-12607) 

Pre-Paid  Legal  Services,  Inc. 

Warrants  Expiring  June  8, 1999  (File  No.  7- 
12608) 

Pre-Paid  Legal  Services,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12609) 

Chemical  Banking  Corporation 
Adj.  Rate  Cum.  Pfd.  Stock,  $1  Par  Value 
(File  No.  7-12610) 

First  USA,  Inc. 

6V<  Pc  Cum.  Pfd.  Stock,  $.01  Par  Value 
(File  No.  7-12611) 

Gerrity  Oil  &  Gas  Corporation 
Dep.  Shares  each  representing  of  a  share 
of  $12,000  Cv.  Pfd.  Stock  $.01  Par  Value 
(File  No.  7-12612) 

Liberty  Property  Trust 
Common  Shares  of  Beneficial  Interest, 
$.001  Par  Value  (File  No.  7-12613) 
Kaydon  Corporation 

Common  Stock,  $0.10  Par  Value  (File  No. 
7-12614) 

HS  Resources,  Inc. 

Common  Stock,  $.001  Par  Value  (File  No.  7- 
12615) 

Interested  persons  are  invited  to 
submit  on  or  before  July  19, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-16044  Filed  6-30-94;  8:45  ami 
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[Release  No.  34-34259;  File  No.  SR-Phlx- 
92-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Regarding  Trading  the  Quote  Spread 
on  PACE 

June  27, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  10, 1992,  the 
Philadelphia  Stock  Exchange,  Inc. 
(“Phlx”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
April  14, 1994,  the  Phlx  submitted 
Amendment  No.  1  to  the  proposal.1  On 
June  6, 1994,  the  Phlx  submitted 
Amendment  No.  2  to  the  proposal.2  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b~4  of 
the  Act,  proposes  to  adopt  Commentary 
.18  to  Phlx  Rule  229  3  to  prohibit  the  use 
of  tlje  Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  System  (“PACE”)  volume 
execution  guarantees  with  offsetting 
orders  in  low- volatility,  high  volume 
stocks  in  order  to  “trade  the  quote 


1  See  letter  from  Gerald  D.  O'Connell,  Vice 
President.  Market  Surveillance,  Phlx,  to  Sharon 
Lawson,  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  dated  April  14, 1994.  The 
Phlx  amended  the  language  of  the  rule  to  clarify 
what  level  of  activity  will  constitute  a  violation  of 
the  rule.  Specifically,  the  Exchange  proposes  that 
three  occurrences  within  one  month  will  constitute 
such  a  violation. 

2  In  Amendment  No.  2  the  Exchange  (a)  clarified 
that  the  three  occurrences  referred  to  in  the 
proposed  commentary  are  meant  to  be  in  the  same 
stock,  and  (b)  changed  the  word  “may”  to  “will” 
constitute  a  violation.  See  letter  from  Gerald  D. 
O'Connell.  Vice  President.  Phlx,  to  Sharon  Lawson, 
Assistant  Director,  Commission,  dated  June  1. 1994. 

3  PACE  is  the  Phlx’s  small  order  entry  and 
execution  system  and  Rule  229  details  the 
execution  guarantees  due  a  PACE  order.  See 
Philadelphia  Stock  Exchange  Rules.  Rule  229. 


spread.”  Specifically,  Commentary  .18 
would  read  as  follows; 

Any  established  pattern  of  trading  via 
PACE  generating  short-term  trading  profits  by 
unjustly  exploiting  PACE  volume  execution 
guarantees  is  prohibited.  Specifically,  it  is 
deemed  an  unjust  use  of  PACE  to  place  an 
order  to  buy  at  the  primary  market’s  bid  price 
and  simultaneously  or  shortly  thereafter 
place  an  order  to  sell  for  a  related  account 
at  the  primary  market’s  offer  price,  or  vice- 
versa,  with  the  intent  to  capitalize  on  the 
expectation  that  transactions  on  the  primary 
market  at  the  respective  limit  prices  will 
elect  the  limit  orders  on  the  Phlx  requiring 
their  execution  and  thus  generate  a  short¬ 
term  trading  profit  without  the  need  for  a 
change  in  the  quoted  price  of  the  issue  on  the 
primary  market  Three  such  occurrences  in 
the  same  security  within  a  one-month  period 
will  constitute  an  established  pattern  in 
violation  of  this  provision. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

PACE  is  the  Exchange’s  automated 
order  routing,  delivery  and  execution 
system  for  equity’s  securities.  Pursuant 
to  Phlx  Rule  229,  customer  orders 
entered  through  PACE  are  entitled  to 
certain  execution  guarantees.4  The  Phlx 
proposes  to  adopt  Commentary  .18  to 
Phlx  Rule  229  to  address  the  practice  of 
customers  using  PACE  volume 
execution  guarantees  with  offsetting 
limit  orders  in  low-volatility,  high- 
volume  stocks  in  order  to  “trade  the 
quote  spread.” 

Specifically,  this  practice  is 
encountered  when  orders  are  placed 
through  PACE  to  buy  on  the  bid  and  sell 
on  the  offer,  with  the  expectation  that 
each  of  the  orders  will  be  executed 
when  the  required  volume  trades  on  the 
primary  market.  As  a  result,  a  profit  may 
be  realized  on  the  quote  spread  without 
any  quote  change  in  the  stock. 

There  are  currently  many  Exchange- 
traded  stocks  with  low-volatility,  high- 


4  See  Phlx  Rule  229,  Commentary  .10. 
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volume  trading  characteristics.  The  bid- 
ask  spread  for  these  stocks  is  often 
narrow  and  static.  Because  of  PACE 
volume  guarantees,  limit  orders  to  buy 
less  than  600  shares  of  those  stocks  at 
a  price  equal  to  the  primary  market’s  bid 
as  well  as  to  sell  at  a  price  equal  to  the 
primary  market’s  offer  can  often  receive 
automatic  executions  on  the  Exchange.5 

Specifically,  these  smaller-sized 
orders  are  executed  when  1,000  shares 
or  more  of  that  security  trade  on  the 
primary  market  at  the  order’s  limit 
price.  In  this  regard,  proposed 
Commentary  .18  is  designed  to  address 
the  practice  of  customers  “trading  the 
quote  spread”  by  depending  on  the 
aforementioned  PACE  volume  execution 
guarantees  to  generate  short  term 
trading  profits  by  using  offsetting  limit 
orders  in  low-volatility,  high-volume 
stocks. 

For  example,  an  order  may  be  placed 
through  PACE  to  buy  on  the  bid  while 
another  order  in  that  stock  for  the  same 
or  related  account  is  sent  through  PACE 
to  sell  the  same  number  of  shares  on  the 
offer.  The  expectation  is  that  each  of  the 
orders  will  be  executed  at  their 
respective  limit  prices  when  the 
required  volume  trades  on  the  primary 
market.  When  both  orders  are  filled  due 
to  volume  guarantees,  a  profit  is  locked- 
in,  equal  to  the  amount  of  shares 
multiplied  by  the  spread  between  the 
bid  and  offer  less  commissions.  This 
profit  can  occur  within  minutes  after  the 
orders  are  placed  and  without  any  quote 
change  in  the  stock.  Utilizing  PACE  to 
trade  the  quote  spread  in  this  manner 
disadvantages  other  market  participants, 
including  other  PACE  orders  on  the 
Phlx  book,  and  serves  to  create  an 
erroneous  impression  as  to  the  level  of 
bona  fide  investment  activity  in  the 
subject  stocks. 

The  Exchange  notes  that  this  practice 
is  exploitative  of  the  PACE  volume 
execution  guarantees  and  is  unfair  to 
both  the  specialist  and  to  the  other 
PACE  orders  on  the  specialist  book. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act,  in 
general,  and  Section  6(b)(5)  in 
particular,  in  that  it  is  designed  to 
prevent  manipulative  acts  and  practices 
and  to  prevent  discrimination  between 
customers,  issuers,  and  brokers. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


s  See  Phlx  Rule  229,  Commentary  .10. 


C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Phlx  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

m  ' 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-92-09 
and  should  be  submitted  by  July  22. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-16039  Filed  6-30-94;  8:45  am| 
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[Ret.  No.  IC-20375;  812-8926] 

SAFECO  Advisor  Series  Trust,  et  al.; 
Notice  of  Application 

June  27, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”. 

APPLICANTS:  SAFECO  Advisor  Series 
Trust  (the  “Trust”),  SAFECO  Asset 
Management  Company  (“SAM”),  and 
SAFECO  Securities,  Inc.  (“SAFECO 
Securities”). 

RELEVANT  ACT  SECTIONS:  Conditional 
order  requested  under  section  6(c) 
granting  an  exemption  from  sections 
l(a)(32),  2(a)(35),  18(f),  18(g),  18(i). 

22(c),  and  22(d),  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  permitting 
applicants  to  issue  multiple  classes  of 
shares  representing  interests  in  the  same 
portfolio  of  securities,  and  to  assess  and. 
under  certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
(“CDSC”)  on  certain  redemptions  of  the 
shares.  Applicants  request  that  any 
relief  granted  pursuant  to  the 
application  also  apply  to  future 
investment  companies  (a)  for  which 
SAM  or  any  person  controlling, 
controlled  by,  or  under  common  control 
with  SAM  serves  as  investment  adviser, 
and/or  SAFECO  Securities  or  any 
person  controlling,  controlled  by,  or 
under  common  control  with  SAFECO 
Securities  serves  as  principal 
underwriter:  and  (b)  that  issue  and  sell 
classes  of  shares  on  a  basis  identical  in 
all  material  respects  to  that  described  in 
the  application. 

FILING  DATES:  The  application  was  filed 
on  April  7, 1994,  and  amended  on  June 

15. 1994.  By  letter  dated  June  24,  1994, 
counsel,  on  behalf  of  applicants^  agreed 
to  file  a  further  amendment  during  the 
notice  period  to  make  certain  technical 
changes.  This  notice  reflects  the  changes 
to  be  made  to  the  application  by  such 
further  amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on  Julv 

22. 1994,  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
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interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  D.C.  20549. 
Applicants,  SAFECO  Plaza,  Seattle, 
Washington  98185. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
V.  O’Hanlon,  Senior  Attorney,  at  (202) 
942-0578,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  The  Trust  is  a  Delaware  business 
trust  and  an  open-and  diversified 
management  investment  company 
registered  under  the  Act.  The  Trust  has 
established  the  following  investment 
portfolios:  SAFECO  Advisor  Equity 
Fund,  SAFECO  Advisor  Northwest 
Fund,  SAFECO  Advisor  Intermediate- 
Term  Treasury  Fund,  SAFECO  Advisor 
U.S.  Government  Fund,  SAFECO 
Advisor  GNMA  Fund,  SAFECO  Advisor 
Municipal  Bond  Fund,  SAFECO 
Advisor  Intermediate-Term  Municipal 
Bond  Fund,  and  SAFECO  Advisor 
Washington  Municipal  Bond  Fund 
(together  with  any  future  investment 
companies  that  rely  on  the  requested 
order,  the  “Funds”).  None  of  the  Funds 
has  commenced  offering  shares. 

2.  SAM  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  SAM  will  be  the  investment 
manager  and  administrator  for  each  of 
the  Funds.  SAFECO  Securities  or  a 
person  controlling,  controlled  by,  or 
under  common  control  with  SAFECO 
Securities  will  serve  as  the  distributor  of 
the  shares  of  each  Fund  (the 

i  "Distributor”).  Shares  of  the  Funds  will 
be  available  through  financial 
intermediaries  that  have  entered  into 
agreements  with  the  Distributor  to  sell 
shares. 

A.  The  Multiple  Class  System 

3.  Applicants  propose  that  each  Fund 
be  permitted  to  create  an  unlimited 
number  of  classes  (the  “Multiple  Class 
System”),  which  would  allow  each 
Fund  to  offer  investors  the  option  of 
purchasing  shares  (a)  in  connection 
with  a  plan  or  plans  adopted  pursuant 
to  rule  12b-l  under  the  Act  (a 
“Distribution  Plan”);  (b)  in  connection 
with  a  non-rule  12b-l  shareholder 
services  plan  or  plans  (a  “Shareholder 


Services  Plan”);  (c)  in  connection  with 
the  allocation  of  certain  expenses  that 
are  directly  attributable  only  to  a 
particular  class;  (d)  without  any 
Distribution  Plan  or  Shareholder 
Services  Plan  (collectively,  the  “Plans”); 
(e)  subject  to  varying  front-end  sales 
charges;  (f)  subject  to  varying  CDSCs; 
and/or  (g)  subject  to  certain  conversion 
features. 

4.  With  respect  to  each  class,  each 
Fund  coqld  enter  into  one  or  more 
Distribution  Plan  agreements  and/or 
Shareholder  Services  Plan  agreements 
(collectively  "Plan  Agreements”)  with 
SAM,  the  Distributor,  and/or  other 
groups,  organizations  or  institutions 
concerning  the  provision  of  certain 
services  to  shareholders  of  that  class. 

The  expense  of  payments  under  a  Plan 
Agreement  (“Plan  Payments”)  would  be 
borne  entirely  by  the  beneficial  owners 
of  the  class  of  the  Fund  to  which  the 
Plan  Agreement  relates. 

5.  The  provision  of  distribution 
services  and  shareholder  services  under 
the  Plans  will  complement  (and  not  be 
duplicative  of)  the  services  to  be 
provided  to  each  Fund  by  its  manager, 
investment  adviser(s),  and/or 
distributor,  and  by  the  parties  that 
provide  custody,  transfer  agency,  and 
administrative  services  to  each  Fluid. 
When  a  class  is  subject  to  both  a 
Distribution  Plan  and  a  Shareholder 
Services  Plan,  the  provision  of  sendees 
under  one  Plan  will  complement  (and 
not  be  duplicative  of)  the  services 
provided  under  the  other  Plan.  The 
Funds  will  comply  with  Article  III, 
section  26  of  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”)  with  respect  to 
fees  under  a  Plan. 

6.  The  expenses  of  the  Trust  that 
cannot  be  attributed  directly  to  any  one 
Fund  (“Trust  Expenses”)  generally  will 
be  allocated  to  each  Fund  based  on  the 
relative  net  assets  of  the  Funds.  Certain 
expenses  that  may  be  attributable  to  a 
particular  Fund,  but  not  a  particular 
class  (“Fund  Expenses”),  will  be 
allocated  to  each  class  based  upon  the 
relative  net  assets  of  the  classes.  Certain 
expenses  may  be  attributable  to  a 
particular  class  of  a  Fund  (“Class 
Expenses”).  All  such  Class  Expenses 
incurred  by  a  class  will  be  charged 
directly  to  the  net  assets  of  that 
particular  class,  and  thus  will  be  borne 
on  a  pro  rata  basis  by  the  outstanding 
shares  of  such  class. 

7.  SAM  may  choose  to  reimburse  or 
waive  Class  Expenses  on  certain  classes 
of  a  Fund  on  a  voluntary,  temporary 
basis.  Class  Expenses  are  by  their  nature 
specific  to  a  given  class  and  obviously 
expected  to  vary  from  one  class  to 
another.  Applicants  thus  believe  that  it 


is  acceptable  and  consistent  with 
shareholder  expectations  to  reimburse 
or  waive  Class  Expenses  at  different 
levels  for  different  classes  of  the  same 
Fund. 

8.  In  addition,  SAM  may  waive  or 
reimburse  Trust  Expenses  and/or  Fund 
Expenses  (with  or  without  a  waiver  or 
reimbursement  of  Class  Expenses),  but 
only  if  the  same  proportionate  amount 
of  Trust  Expenses  and/or  Fund 
Expenses  are  waived  or  reimbursed  for 
each  class  of  the  Fund.  Thus,  any  Trust 
Expenses  that  are  waived  or  reimbursed 
would  be  credited  to  each  class  of  a 
Fund  based  on  the  relative  net  assets  of 
the  classes.  Similarly,  any  Fund 
Expenses  that  are  waived  or  reimbursed 
would  be  credited  to  each  class  of  that 
Fund  according  to  the  relative  net  assets 
of  the  classes. 

9.  Because  Plan  Payments  and  other 
Class  Expenses  will  be  borne 
exclusively  by  the  class  to  which  they 
are  attributable,  the  net  income  of  (and 
dividends  payable  to)  each  class  within 
a  Fund  may  be  different.  Dividends  paid 
to  each  class  of  shares  in  a  Fund, 
however,  will  be  declared  and  paid  on 
the  same  days  and  at  the  same  times, 
and,  except  with  respect  to  Plan 
Payments  and  Class  Expenses,  will  be 
determined  in  the  same  manner  and 
paid  in  the  same  amounts. 

10.  Shares  of  one  or  more  classes 
subject  to  a  CDSC  (“Convertible  CDSC 
Shares”)  may  automatically  convert  to 
shares  of  a  class  not  subject  to  a  CDSC 
(“Non-CDSC  Shares”)  after  a  prescribed 
period  of  time,  and  thereafter  be  subject 
to  lower  Plan  Payments,  if  any, 
applicable  to  the  Non-CDSC  Shares.  It  is 
expected  that  Convertible  CDSC  Shares 
will  convert  to  Non-CDSC  Shares  after 
approximately  eight  years  from  the 
purchase  date.  Non-CDSC  Shares  will  in 
all  cases  be  subject  to  lower  aggregate 
Plan  Payments,  if  any,  and  other 
ongoing  Class  Expenses  than 
Convertible  CDSC  Shares. 

11.  The  conversion  will  be  on  the 
basis  of  the  relative  net  asset  values  of 
the  two  classes,  without  the  imposition 
of  any  sales  or  other  charge  except  that 
any  asset-based  sales  or  other  charge 
applicable  to  the  Non-CDSC  Shares 
would  thereafter  be  applied  to  the 
converted  shares.  Convertible  CDSC 
Shares  in  a  shareholder’s  account  that 
were  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of 
Convertible  CDSC  Shares  will  be 
considered  to  be  held  in  a  separate  sub¬ 
account.  Each  time  any  Convertible 
CDSC  Shares  in  the  shareholder’s 
account  convert  to  Non-CDSC  Shares.  «* 
pro  rata  portion  of  the  Convertible 
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CDSC  Shares  then  in  the  sub-account 
will  also  convert  to  Non-CDSC  Shares. 

12.  The  conversion  of  Convertible 
CDSC  Shares  into  Non-CDSC  Shares 
would  be  subject  to  the  availability  of  an 
opinion  by  counsel  or  an  Internal 
Revenue  Service  private  letter  ruling  to 
the  effect  that  the  conversion  does  not 
constitute  a  taxable  event  under  federal 
income  tax  law.  The  proposed 
conversion  may  be  suspended  if  such  a 
ruling  or  opinion  is  not  available.  In  that 
event,  no  further  conversions  would 
occur  and  the  Convertible  CDSC  Shares 
might  be  subject  to  higher  Plan 
Payments  for  an  indefinite  period. 

13.  Different  classes  within  a  Fund 
will  have  different  exchange  privileges. 
Shares  may  be  exchanged  at  net  asset 
value  for  shares  of  the  corresponding 
class  of  certain  other  Funds.  Exchange 
privileges  will  comply  with  rule  lla-3 
under  the  Act. 

B.  The  CDSC 

14.  Applicants  request  that  the  Funds 
be  permitted  to  assess  a  CDSC  on  certain 
classes  of  shares.  In  no  event  would  the 
CDSC  exceed  6%  of  the  aggregate 
purchase  payments  made  by  an  investor 
in  a  CDSC  class.  The  CDSC  of  any 
particular  Fund  may  be  lower  than  6%. 
The  amount  of  the  CDSC  to  be  imposed 
in  any  given  instance  will  depend  on 
the  number  of  years  elapsed  since  the 
investor  purchased  the  shares  being 
redeemed,  as  set  forth  in  the  Fund’s 
prospectus.  The  amount  of  the  CDSC 
and  the  timing  of  its  imposition  may 
vary  among  the  Funds.  The  amount  of 
the  CDSC  will  be  calculated  as  the  lesser 
of  the  amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amount  that  represents  such  percentage 
of  the  net  asset  value  of  the  shares  at  the 
time  of  redemption.  The  CDSC  will 
comply,  to  the  extent  applicable,  with 
the  requirements  of  Article  III,  Section 
26(d)  of  the  Rules  of  Fair  Practice  of  the 
NASD. 

15.  The  CDSC  will  not  be  imposed  on 
redemptions  of  shares  that  were 
purchased  more  than  six  years  prior  to 
the  redemptions  (the  “CDSC  Period”), 
or  on  shares  derived  from  reinvestment 
of  dividends  or  distributions.  No  CDSC 
will  be  imposed  on  an  amount  that 
represents  an  increase  in  the  value  of  a 
shareholder’s  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSC  Period.  In  determining  the 
applicability  and  rate  of  any  CDSC,  it 
will  be  assumed  that  a  redemption  is 
made  first  of  shares  representing 
reinvestment  of  dividends  and  capital 
gain  distributions,  then  of  shares  held 
bj  the  shareholder  for  a  period  equal  to 


or  greater  than  the  CDSC  Period,  and 
finally  of  other  shares  held  by  the 
shareholder  for  the  longest  period  of 
time.  This  will  result  in  a  charge,  if  any, 
imposed  at  the  lowest  possible  rate.  No 
CDSC  will  be  imposed  on  any  shares 
issued  prior  to  the  date  of  the  order 
granting  exemptive  relief. 

16.  Applicants  request  the  ability  to 
waive  or  reduce  the  CDSC:  (a)  On 
redemptions  following  death  or 
disability,  as  defined  in  section  72(m)(7) 
of  the  Internal  Revenue  Code  of  1986,  as 
amended  (the  “Code”),  of  a  shareholder 
if  redemption  is  made  within  one  year 
after  death  or  disability  of  a  shareholder; 
(b)  in  connection  with  distributions 
from  an  individual  retirement  account 
(“IRA”),  or  other  qualified  retirement 
plan,  in  the  limited  circumstances 
described  in  the  application;  (c)  in 
connection  with  redemptions  of  shares 
purchased  by  current  or  retired  officers, 
directors  or  trustees,  and  current  or 
retired  employees  of  the  Trust  or  any 
other  investment  company  relying  on 
the  request  order,  SAFECO  Corporation 
or  affiliated  companies,  and  by  the 
members  of  the  immediate  families  of 
such  persons;  (d)  in  connection  with 
redemptions  made  by  registered 
representatives  or  full  time  employees 
of  brokers  and  dealers  and  other 
financial  institutions  which  have 
entered  into  dealer  agreements  with  the 
Distributor,  and  the  children,  siblings, 
and  parents  of  such  representatives  and 
employees;  (e)  in  connection  with 
redemptions  of  shares  made  pursuant  to 
a  shareholder's  participation  in  any 
systematic  withdrawal  plan  adopted  by 
a  Fund;  (f)  in  connection  with 
redemptions  by  large  accountholders  of 
a  Fund’s  shares;  (g)  in  connection  with 
redemptions  effected  by  advisory 
accounts  managed  by  SAM  or  any 
affiliated  company;  (h)  in  connection 
with  redemptions  by  tax-exempt 
employee  benefit  plans,  in  the  limited 
circumstances  described  in  the 
application;  (i)  on  redemptions  effected 
pursuant  to  each  Fund’s  right  to 
liquidate  a  shareholder’s  account  if  the 
aggregate  net  asset  value  of  shares  held 
in  the  account  is  less  than  the  effective 
minimum  account  size;  (j)  in  connection 
with  redemptions  by  banks,  trust 
companies,  registered  investment 
advisers,  and  other  financial  institutions 
with  trust  powers  which  use  trust  funds 
to  purchase  shares  of  a  Fund,  in  the 
limited  circumstances  described  in  the 
application;  (k)  redemptions  made  in 
connection  with  participant-directed 
exchange  between  options  in  an 
employer-sponsored  benefit  plan;  (1) 
redemptions  made  for  the  purpose  of 
providing  cash  to  fund  a  loan  to  a 


participant  in  a  tax-qualified  retirement 
plan;  (m)  redemptions  made  in 
connection  with  a  distribution  from  any 
retirement  plan  or  account  that  involves 
the  return  of  an  excess  deferral  amount 
pursuant  to  section  401(k)(8)  or  section 
402(g)(2)  of  the  Code  or  the  return  of 
excess  aggregate  contributions  pursuant 
to  section  401(m)(6)  of  the  Code,  any 
other  distribution  of  excess  funds 
permitted  to  be  made  without  penalty 
under  the  Code,  and  any  redemption 
made  in  connection  with  a  distribution 
(from  a  qualified  profit-sharing  or  stock 
bonus  plan  described  in  section  401(k) 
of  the  Code)  to  a  participant  or 
beneficiary  under  section 
401(k)(2)(B)(IV)  of  the  Code  upon 
hardship  of  the  covered  employee;  (n) 
redemptions  made  on  behalf  of  accounts 
as  to  which  a  financial  institution  or 
broker-dealer  charges  an  account 
management  fee,  where  the  financial 
institution  or  broker-dealer  has  entered 
into  an  agreement  with  the  Distributor 
regarding  such  accounts;  (o) 
redemptions  made  by  or  for  the  benefit 
of  states,  counties  or  cities,  or  any 
instrumentalities,  departments  or 
authorities  thereof,  in  the  limited 
circumstances  described  in  the 
application;  and  (p)  redemptions  made 
by  any  company  affiliated  with  SAFECO 
Corporation. 

17.  If  a  Fund  waives  or  reduces  the 
CDSC,  such  waiver  or  reduction  will  be 
uniformly  applied  to  all  offerees  of  the 
particular  class  of  the  Fund’s  shares.  In 
waiving  or  reducing  the  CDSC,  the 
Funds  will  comply  with  the 
requirements  of  rule  22d-l  under  the 
Act.  The  CDSC  will  be  waived  or 
reduced  as  provided  in  a  Fund’s 
prospectus  at  the  time  the  investor 
purchased  the  shares. 

18.  Applicants  also  request  the  ability 
to  provide  a  pro  rata  credit  of  any  CDSC 
paid  in  connection  with  a  redemption 
followed  by  a  reinvestment  effected 
within  a  specified  period  not  exceeding 
365  days  from  the  redemption.  Such 
credit  will  be  paid  by  the  Distributor; 

Applicants’  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  providing  an 
exemption  from  section  18(f)(1),  18(g), 
and  18(1)  to  the  extent  that  the  proposed 
Multiple  Class  System  may  be  deemed 
to  (a)  result  in  a  “senior  security" 
within  the  meaning  of  section  18(g)  and 
to  be  prohibited  by  section  18(f)(1);  and/ 
or  (b)  violate  the  equal  voting  provisions 
of  section  18(i).  Applicants  also  request 
an  order  pursuant  to  section  6(c) 
providing  an  exemption  from  sections 
2(a)(32),  2(a)(35),  22(c),  and  22(d)  of  the 
Act  and  rule  22c-l  thereunder,  to  the 
extent  necessary  to  permit  the 
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imposition  of  a  CDSC  on  certain 
redemptions  of  shares,  and  the  waiver 
or  reduction  of  the  CDSC  in  certain 
circumstances. 

2.  Applicants  state  that  the  Multiple 
Class  System  has  been  developed  to 
provide  investors  with  the  option 
within  the  same  Fund  of  choosing  to 
purchase  Shares  with  varying  sales  load 
and  distribution  structures.  Applicants 
assert  that  by  implementing  the 
Multiple  Class  System,  the  Funds  may 
be  able  to  a.chieve  added  flexibility  in 
meeting  the  service  and  investment 
needs  of  shareholders  and  future 
investors. 

3.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  in  the  manner  described  in 
the  application  is  equitable  and  would 
not  discriminate  against  any  group  of 
shareholders.  Although  investors 
purchasing  shares  offered  in  connection 
with  a  Plan  and/or  bearing  particular 
Class  Expenses  would  bear  the  costs 
associated  with  the  related  services, 
they  would  also  enjoy  the  benefits  of 
those  services  and  the  exclusive 
shareholder  voting  rights  with  respect  to 
matters  affecting  the  applicable  Plan. 
Conversely,  investors  purchasing  shares 
that  are  not  covered  by  a  Plan  or  not 
bearing  Class  Expenses  would  not  be 
burdened  with  such  expenses  or  enjoy 
such  voting  rights. 

4.  Applicants  state  that  because  the 
rights  and  privileges  of  classes  with 
respect  to  any  Fund  would  be 
substantially  identical,  the  possibility 
that  their  interests  would  ever  conflict 
is  remote.  The  proposed  arrangement 
described  in  the  application  does  not 
involve  borrowings  and  does  not  affect 
the  Funds’  assets  or  reserves.  Nor  will 
the  proposed  arrangement  increase  the 
speculative  character  of  the  shares  in  a 
Fund,  because  all  shares  will  participate 
in  all  of  the  Fund’s  appreciation, 
income,  and  expenses.  No  class  of 
shares  will  have  any  preference  or 
priority  over  any  other  class  in  a  Fund 
in  the  usual  sense  (that  is,  no  class  will 
have  distribution  or  liquidation 
preferences  with  respect  to  particular 
assets  and  no  class  will  be  protected  by 
any  reserve  or  other  account). 

Applicants’  Conditions 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
granting  the  requested  relief: 

1.  Each  class  of  shares  of  a  Fund  will 
represent  interests  in  the  same  portfolio 
of  investments,  and  be  identical  in  all 
respects,  except  as  set  forth  below.  The 
only  differences  between  the  classes  of 
shares  of  a  Fund  will  relate  solely  to  one 
or  more  of  the  following:  (a)  Expenses 
assessed  to  a  class  pursuant  to  a  Plan, 


if  any,  with  respect  to  such  class;  (b)  the 
impact  of  Class  Expenses,  which  will  be 
limited  to  any  or  all  of  the  following:  (i) 
transfer  agent  fees  identified  as  being 
attributable  to  a  specific  class  of  Shares, 
(ii)  stationery,  printing,  postage,  and 
delivery  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxy  statements  to  current 
shareholders  of  a  specific  class,  (iii) 

Blue  Sky  registration  fees  incurred  by  a 
class  of  shares,  (iv)  Commission 
registration  fees  incurred  by  a  class  of 
shares,  (v)  expenses  of  administrative 
personnel  and  services  as  required  to 
support  the  shareholders  of  a  specific 
class,  (vi)  Trustees’  fees  or  expenses 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares,  (vii)  accounting 
expenses  relating  solely  to  one  class  of 
shares,  (viii)  auditors  fees,  litigation 
expenses,  and  legal  fees  and  expenses 
relating  to  a  class  of  shares,  (ix) 
expenses  incurred  in  connection  with 
shareholders  meetings  as  a  result  of 
issues  relating  to  one  class  of  shares, 
and  (x)  any  other  incremental  expenses 
subsequently  identified  which  should 
be  properly  allocated  to  a  particular 
class  of  shares  and  which,  as  such,  are 
approved  by  the  Commission  pursuant 
to  an  amended  order;  (c)  the  fact  that  the 
classes  will  vote  separately  writh  respect 
to  matters  relating  to  the  Fund’s 
Distribution  Plan,  if  any,  or  any  other 
matters  appropriately  limited  to  such 
class(es),  except  as  provided  in 
condition  15  below;  (d)  the  different 
exchange  privileges  of  the  classes  of 
shares,  if  any;  (e)  the  designation  of  each 
class  of  shares  of  a  Fund;  and  (f)  certain 
conversion  features  offered  by  some  of 
the  classes. 

2.  The  Trustees,  including  a  majority 
of  the  Trustees  who  are  not  interested 
persons  of  the  Trust  (“Independent 
Trustees-’),  will  have  approved  the 
Multiple  Class  System  writh  respect  to  a 
particular  Fund  prior  to  the 
implementation  of  the  system  by  that 
Fund.  The  minutes  of  the  meetings  of 
the  Trustees  regarding  the  deliberations 
of  the  Trustees  with  respect  to  the 
approvals  necessary  to  implement  the 
Multiple  Class  System  will  reflect  in 
detail  the  reasons  for  the  determination 
by  the  Trustees  that  the  proposed 
Multiple  Class  System  is  in  the  best 
interests  of  each  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  wrill  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  wall  be  reviewed  and 
approved  by  a  vote  of  the  Trustees, 
including  a  majority  of  the  Independent 
Trustees.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 


monies  paid  or  payable  by  a  Fund  to 
meet  Class  Expenses  shall  provide  to  the 
Trustees,  and  the  Trustees  shall  review, 
at  least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  If  any  class  will  be  subject  to  a 
Shareholder  Services  Plan,  the  Plan(s) 
will  be  adopted  and  operated  in 
accordance  with  the  procedures  set 
forth  in  rule  12b-l  (b)  through  (f)  as  if 
the  expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  will  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

5.  On  an  ongoing  basis,  the  Trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  wrill  monitor  each  Fund,  as 
applicable,  for  the  existence  of  any 
material  conflicts  among  the  interests  of 
the  classes  of  its  shares,  if  there  is  more 
than  one  class.  The  Trustees,  including 
a  majority  of  the  Independent  Trustees, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  Each  Fund’s 
investment  manager  and/or  Distributor 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
Trustees.  If  such  a  conflict  arises,  the 
Fund’s  investment  manager  and/or  4 
Distributor,  at  their  own  expense,  will 
take  such  actions  as  are  necessary  to 
remedy  such  conflict,  including 
establishing  a  new  registered 
management  investment  company,  if 
necessary. 

6.  The  Trustees  of  the  Trust  will 
receive  quarterly  and  annual  statements 
concerning  the  amounts  expended 
under  the  Plans  complying  writh 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  fee  for 
services  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  cf  a  particular  class  will  not  be 
presented  to  the  Trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  Independent  Trustees  in  the  exercise 
of  their  fiduciary  duties. 

7.  Dividends  and  other  distributions 
paid  by  a  Fund  with  respect  to  each 
class  of  its  shares,  to  the  extent  any 
dividends  and  other  distributions  are 
paid,  wrill  be  declared  and  paid  on  the 
same  day  and  at  the  same  time,  and  will 
be  determined  in  the  same  manner  and 
will  be  in  the  same  amount,  except  that 
the  amount  cf  the  dividends  and  other 
distributions  declared  and  paid  by  a 
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particular  class  may  be  different  from 
that  of  another  class  because  Plan 
Payments  made  by  a  class  under  a  Plan 
and  other  Class  Expenses  will  be  borne 
exclusively  by  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  have  been 
reviewed  by  an  expert  (the  "Expert”) 
who  has  rendered  a  report  to  applicants, 
which  has  been  provided  to  the 
Commission,  stating  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  wouldbe 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 

The  reports  of  the  Expert  will  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Funds  which  the  Funds  agree  to  make, 
will  be  available  for  inspection  by  the 
Commission  staff  upon  written  request 
to  the  Funds  for  such  work  papers  by  a 
senior  member  of  the  Division  of 
Investment  Management  or  of  a 
Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  and  any  Regional 
Administrators  or  Associate  or  Assistant 
Administrators.  The  initial  report  of  the 
Expert  is  a  report  on  the  "Design  of  a 
System,”  including  policies  and 
procedures  related  thereto  to  be  placed 
into  operation,  as  defined  and  described 
in  Statement  of  Auditing  Standards 
(“SAS”)  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
(“AICPA”)  and  the  ongoing  reports  will 
be  “Reports  on  Policies  and  Procedures 
Placed  in  Operation  and  Tests  of 
Operating  Effectiveness”  as  defined  and 
described  in  SAS  No.  70,  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

9.  Applicants  have  adequate  facilities 
>  in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
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8  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  8  above.  Applicants  will 
take  immediate  corrective  action  if  the 
Expert  or  appropriate  substitute  Expert 
does  not  so  concur  in  the  ongoing 
reports. 

10.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  with  respect  to  the  Multiple 
Class  System  will  be  set  forth  in 
guidelines  that  will  be  furnished  to  the 
Trustees. 

11.  Each  of  the  Funds  will  disclose 
the  respective  expenses,  performance 
data,  distribution  arrangements, 
services,  fees,  sales  loads,  deferred  sales 
loads,  conversion  features,  and 
exchange  privileges  applicable  to  each 
class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  such 
prospectus.  Each  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  Funds’  net  asset  values  and 
public  offering  prices  will  present  each 
class  of  shares  separately. 

12.  The  prospectus  of  each  Fund  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  levels  of  compensation 
with  respect  to  one  particular  class  of 
shares  over  another  in  the  Fund. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval  of,  authorization 
of,  or  acquiescence  in  any  particular 
level  of  payments  that  any  Fund  may 
make  pursuant  to  a  Plan  in  reliance  on 
the  exemptive  order. 

14.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
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sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
NASD’s  Rules  of  Fair  Practice),  if  any. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

15.  If  a  Fund  implements  any 
amendment  to  a  Distribution  Plan  (or.  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a 
Shareholder  Services  Plan)  that  would 
increase  materially  the  amount  that  may 
be  borne  by  the  Non-CDSC  Shares  under 
the  Plan,  then  existing  CDSC  Shares  will 
stop  converting  into  the  Non-CDSC 
Shares  unless  the  holders  of  a  majority 
of  Convertible  CDSC  Shares,  as  defined 
in  the  Act,  voting  separately  as  a  class, 
approve  the  amendment.  The  Trustees 
shall  take  such  action  as  is  necessary  to 
ensure  that  existing  Convertible  CDSC 
Shares  are  exchanged  or  converted  into 
a  new  Class  of  Shares  (“New  Non-CDSC 
Shares”),  identical  in  all  material 
respects  to  Non-CDSC  Shares  as  they 
existed  prior  to  implementation  of  the 
amendment,  no  later  than  the  date  such 
shares  previously  were  scheduled  to 
convert  into  Non-CDSC  Shares.  If 
deemed  advisable  by  the  Trustees  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Convertible  CDSC  Shares  for  a  new  class 
(“New  Convertible  CDSC  Shares”)  of 
shares,  identical  to  existing  Convertible 
CDSC  Shares  in  all  material  respects 
except  that  the  New  Convertible  CDSC 
Shares  will  convert  into  the  New  Non- 
CDSC  Shares.  The  New  Non-CDSC 
Shares  and  New  Convertible  CDSC 
Shares  may  be  created  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
Trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  5,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of  the 
Non-CDSC  Shares  or  New  Convertible 
CDSC  Shares  shall  be  borne  solely  by 
the  Fund’s  investment  manager  or 
Distributor.  Convertible  CDSC  Shares 
sold  after  the  implementation  of  the 
amendment  may  convert  into  Non- 
CDSC  Shares  subject  to  the  higher 
maximum  payment,  provided  that  the 
material  features  of  the  Non-CDSC 
Shares  plan  and  the  relationship  of  such 
plan  to  the  Convertible  CDSC  Shares  are 
disclosed  in  an  effective  registration 
statement. 

16.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  be  sold  to  particular 
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investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Funds  to 
agree  to  conform  to  such  standards. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16169  (November  2, 1988), 
as  such  rule  is  currently  proposed  and 
as  it  may  be  reproposed,  adopted  or 
amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-16041  Filed  6-30-94;  8:45  am] 
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[Rel.  No.  IC-20374;  812-8832] 

American  National  Insurance 
Company,  et  al. 

June  24, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “Commission”  or  the 
“SEC”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  American  National 
Insurance  Company  (“American 
National”),  American  National  Variable 
Annuity  Separate  Account  (the 
“Separate  Account”)  and  Securities 
Management  and  Research,  Inc. 
(“SM&R”). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  26(a)(2)  and 
27(c)(2)  of  the  1940  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  amending  a  prior  order  to 
the  extent  necessary  to  permit  the 
deduction  from  the  assets  of  the 
Separate  Account  of  mortality  and 
expense  risk  charges  imposed  under 
certain  individual  and  group  deferred 
variable  annuity  contracts  and 
individual  single  premium  immediate 
annuity  contracts  and  the  distribution 
expense  charge  imposed  under  the 
individual  deferred  annuity  contracts. 
FILING  DATE:  The  application  was  filed 
on  February  10, 1994  and  amended  on 
March  22, 1994  and  May  4, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on  July 
19, 1994,  and  should  be  accompanied 


by  proof  of  service  on  the  Applicants  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Gregory  S.  Garrison, 
Esq.,  Greer,  Herz  and  Adams,  L.L.P., 

One  Moody  Plaza,  18th  Floor, 

Galveston,  Texas  77550. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  M.  Pickholz,  Senior  Counsel,  or 
Michael  V.  Wible,  Special  Counsel,  at 
(202)  942-0670,  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission’s  Public 
Reference  Branch. 

Applicants’  Representations 

1.  American  National  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Texas.  SM&R  is  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934  and  is 
the  principal  underwriter  for  the 
Contracts. 

2.  American  National  established  the 
Separate  Account  on  July  30, 1991 
pursuant  to  the  insurance  laws  of  the 
State  of  Texas.  The  Contracts  provide 
for  accumulation  of  contract  values 
except  for  immediate  annuity  contracts) 
and  payment  of  annuity  benefits  on  a 
fixed  and/or  variable  basis.  The  variable 
portion  of  the  Contracts  will  be  funded 
initially  through  twelve  subaccounts  of 
the  Separate  Account.  Each  Subaccount 
invests  its  assets  in  the  shares  of  one  of 
twelve  currently  available  portfolios  of 
certain  open-end,  management 
investment  companies. 

3.  The  Contracts  are  available  for 
retirement  plans  which  do  not  qualify 
for  the  special  federal  tax  advantages 
available  under  the  Internal  Revenue 
Code  and  for  retirement  plans  which  do 
qualify  for  the  federal  tax  advantages 
available  under  the  Internal  Revenue 
Code.  Purchase  payments  under  the 
Contracts  may  be  made  to  the  general 
account  of  American  National,  the 
Separate  Account  or  allocated  between 
them.  The  Minimum  initial  purchase 
payment  is  $2,000  and  the  minimum 
subsequent  payment  is  $100  for  an 
unallocated  group  contract.  The 
minimum  initial  and  subsequent 
purchase  payment  for  qualified  and 
non-qualified  individual  deferred 


annuity  contracts  is  $100.  The 
minimum  payment  for  an  immediate 
annuity  contract  is  $2,000. 

4.  During  the  accumulation  period  of 
the  deferred  annuity  contracts,  amounts 
allocated  to  the  Separate  Account  may 
be  transferred  among  the  subaccounts 
and/or  to  the  general  account.  A  transfer 
fee  of  $10  is  assessed  on  the  fifth  and 
each  subsequent  transfer  (other  than 
transfers  resulting  from  policy  loans) 
within  the  contract  year.  The  transfer 
fee  is  imposed  to  compensate  American 
National  for  the  cost  of  effecting  the 
transfer.  American  National  does  not 
expect  to  profit  from  such  charge. 

5.  American  National  assesses  an 
annual  contract  fee  against  each 
deferred  annuity  contract.  For  non¬ 
qualified  individual  deferred  annuity 
contracts  the  fee  is  $25.  For  qualified 
individual  deferred  contracts  the  fee  is 
$30.  American  National  assesses  a  $300 
annual  fee  against  unallocated  group 
deferred  annuity  contracts.  American 
National  assesses  a  one-time  contract  fee 
of  $100  against  immediate  annuity 
contracts.  The  annual  contract  fee  is 
charged  at  the  end  of  each  contract  year 
to  cover  American  National’s  fixed  cost 
of  administering  the  Contracts.  In 
addition,  an  administrative  asset  fee  is 
charged  daily  to  each  subaccount  to 
cover  the  varying  costs  of  administering 
the  Contracts.  The  fee  is  0.10%  annually 
for  qualified  and  non-qualified 
individual  deferred  annuity  contracts 
and  0.20%  annually  for  unallocated 
group  deferred  annuity  contracts.  These 
charges  are  designed  only  to  reimburse 
American  National  for  the  cost  of 
administration  and  are  not  intended  to 
produce  a  profit. 

6.  American  National  assesses  a 
contingent  deferred  sales  charge  on 
withdrawals  of  that  portion  of  a 
Contract’s  accumulation  value 
representing  purchase  payments.  The 
surrender  charge,  which  is  based  upon 
the  number  of  contract  years  since  the 
contract  year  in  which  a  purchase 
payment  was  made,  declines  at  a  rate  of 
1%  per  year  from  8%  in  the  first  year 
to  0%  of  the  amount  withdrawn  after 
eight  contract  years. 

7.  If  an  annuitant  under  a  deferred 
annuity  contract  (other  than  an 
unallocated  group  contract)  dies  during 
the  accumulation  period,  a  death  benefit 
will  be  payable  to  the  beneficiary.  The 
death  benefit  is  equal  to  the  greater  of: 
(1)  The  accumulation  value  (less  any 
policy  debt)  at  the  end  of  the  valuation 
period  during  which  due  proof  of  death 
is  received  by  American  National;  or  (2) 
the  total  dollar  amount  of  purchase 
payments,  minus  the  sum  of:  (a)  The 
total  amount  of  any  partial  withdrawals; 
and  (b)  any  policy  debt.  The  death 
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benefit  under  a  group  unallocated 
contract  will  be  determined  by  the 
applicable  plan. 

8.  Annuity  payments  will  not  be 
affected  by  the  mortality  experience  of 
persons  receiving  such  payments  or  of 
the  general  population.  The  annuity 
rates  cannot  be  changed  under  the 
Contracts.  For  (1)  assuming  the  risk  that 
the  life  of  annuitant  will  be  greater  than 
that  assumed  in  the  guaranteed  annuity 
purchase  rates,  and  (2)  providing  the 
death  benefits  prior  to  the  annuity  date, 
American  National  deducts  a  mortality 
risk  charge  from  the  Separate  Account. 
The  charge  is  deducted  from  each 
subaccount  during  each  valuation 
period  at  an  annual  rate  of  0.80%  of  the 
net  asset  value  of  each  subaccount. 

9.  American  National  also  bears  the 
risk  that  the  administration  charges  will 
be  insufficient  to  cover  the  costs  of 
administering  the  Contracts.  For 
assuming  this  expense  risk,  American 
National  deducts  an  expense  risk  charge 
from  the  Separate  Account.  The  charge 
is  deducted  from  each  Subaccount 
during  each  valuation  period  at  an 
annual  rate  of  0.45%  of  the  net  asset 
value  of  the  Subaccount. 

10.  American  National  also  bears  the 
risk  that  the  surrender  charges  will  be 
insufficient  to  cover  the  costs  of 
distributing  the  Contracts.  For  assuming 
this  risk,  American  National  deducts  a 
distribution  expense  charge  from  the 
Separate  Account.  The  charge  is 
deducted  from  each  subaccount  during 
each  valuation  period  at  an  annual  rate 
of  0.25%  of  the  net  asset  value  of  the 
subaccount. 

11.  A  Commission  Order  was  issued 
on  December  29, 1993  (Investment 
Company  Act  Release  No.  19985,  the 
“Prior  Order”),  granting  exemptions 
from  the  provisions  of  Sections  26(a)(2) 
and  27(c)(2)  of  the  Act  to  the  extent 
necessary  to  permit  the  deduction  from 
the  assets  of  the  Separate  Account  of  the 
mortality  and  expense  risk  charges 
imposed  under  the  Contracts.  The 
contingent  deferred  sales  charge 
described  in  the  notice  of  application 
for  the  Prior  Order  began  at  8.5%  for 
certain  of  the  Contracts  and  declined 
over  twelve  contract  years.  Applicants 
now  seek  an  order  amending  the  Prior 
Order  to  include  relief  for  the 
distribution  expense  charge  and 
recognizing  certain  changes  made  to  the 
contingent  deferred  sales  charge. 

Applicants'  Legal  Analysis 

1,  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  persons,  securities,  or 
transactions  from  any  provision  of  the 
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1940  Act  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  27(c)(2)  of  the  1940  Act 
prohibits  the  issuer  of  a  periodic 
payment  plan  certificate,  and  any 
depositor  or  underwriter  for  such  issuer, 
from  selling  such  periodic  payment  plan 
certificate  unless  proceeds  of  payments 
on  such  certificates  (other  than  sales 
loads)  are  held  under  an  indenture  or 
agreement  containing  specified 
provisions.  Section  26(a)(2)  and  the 
Rules  thereunder  do  not  permit  a 
deduction  from  the  assets  of  a  separate 
account  for  mortality  and  expense  risk 
charges  or  distribution  expense  charges. 

3.  Applicants  represent  that  the 
mortality  risk  is  assumed  by  virtue  of 
the  annuity  rates  and  the  death  benefit 
guaranteed  in  the  Contracts.  Applicants 
also  represent  that  the  Contract 
administration  charges  will  not  increase 
regardless  of  the  actual  costs  incurred. 
According  to  the  Applicants,  if  the 
mortality  or  expense  risk  charges  or  the 
distribution  expense  charges  are 
insufficient  to  cover  the  actual  costs, 
American  National  will  bear  the  loss.  To 
the  extent  that  the  charges  are  in  excess 
of  actual  costs,  American  National  may 
use  the  excess  at  its  discretion  to  offset 
losses  when  the  charges  are  not 
sufficient  to  cover  expenses  or  to  pay 
other  expenses,  including  distribution 
expenses. 

4.  Applicants  assert  that  the  mortality 
and  expense  risk  charge  of  1.25%  is 
reasonable  in  relation  to  the  risks 
assumed  by  American  National  under 
the  Contracts  and  reasonable  in  amount 
as  determined  by  industry  practice  with 
respect  to  comparable  annuity  products. 
Applicants  state  that  these 
determinations  are  based  on  their 
analysis  of  publicly  available 
information  about  similar  industry 
practices,  and  by  taking  into 
consideration  such  factors  as  current 
charge  levels  and  benefits  provided,  the 
existence  of  expense  charge  guarantees 
and  guaranteed  annuity  rates.  American 
National  undertakes  to  maintain  at  its 
home  office  a  memorandum,  available 
to  the  Commission  upon  request,  setting 
forth  in  detail  the  methodology  used  in 
making  these  determinations. 

5.  Applicants  represent  that  the 
amount  of  any  surrender  charge 
imposed,  w'hen  added  to  any 
distribution  expense  charge  previously 
paid,  will  not  exceed  9%  of  purchase 
payments  and  that  American  National 
will  monitor  each  Contract  owner’s 
account  for  the  purpose  of  ensuring  that 
this  limitation  is  not  exceeded. 
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Applicants  also  undertake  to  include  a 
statement  in  the  Contracts’  prospectus 
describing  the  purpose  of  the 
distribution  expense  charge  and  stating 
that  the  staff  of  the  Securities  and 
Exchange  Commission  deems  such 
distribution  expense  charge  to 
constitute  a  deferred  sales  charge. 

6.  Applicants  represent  that  American 
National  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  Separate 
Account’s  distribution  financing 
arrangement  will  benefit  the  Separate 
Account  and  its  investors.  American 
National  represents  that  it  will  maintain 
and  make  available  to  the  Commission 
upon  request  a  memorandum  setting 
forth  the  basis  of  such  conclusion. 
American  National  further  represents 
that  the  assets  of  the  Separate  Account 
will  be  invested  only  in  management 
investment  companies  which  undertake, 
in  the  event  they  should  adopt  a  plan 
for  financing  distribution  expenses 
pursuant  to  Rule  12b-l  under  the  Act, 
to  have  such  plan  formulated  and 
approved  by  their  board  of  directors,  the 
majority  of  whom  are  not  “interested 
persons”  of  the  management  investment 
company  within  the  meaning  of  Section 
2(a)(19)  of  the  1940  Act. 

Conclusion 

Applicants  submit  that  the  exemptive 
relief  requested  in  the  application  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  94-16008  Filed  6-30-94;  8:45  am) 

BILLING  CODE  8010-01 -M 


SMALL  BUSINESS  ADMINISTRATION 

[Application  No.  S9000124] 

Brunnemer  &  Company;  Application 
for  A  License  To  Operate  as  a  Small 
Business  Investment  Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (15  U.S.C.  661  et  seq.)  has 
been  filed  by  Brunnemer  &  Company, 
6337  Morrison  Boulevard,  Charlotte, 
North  Carolina  28211  (Applicant),  with 
the  Small  Business  Administration 
(SBA)  pursuant  to  13  CFR  107.102 
(1993). 
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The  officers,  directors  and  sole  shareholder  of  the  Applicant  are  as  follows: 


Name  and  address 

Title  and/or  relationship 

Percent  of 
ownership 
of  the  appli¬ 
cant 

H.  Keith  Brunnemer,  809  Edgehill  Road,  South  Charlotte,  NC  28207-1881  . 

Frtwarrl  fi  finorle  1 408  Baltimore  Drive,  Charlotte,  North  Carolina  28207  . 

President,  Treasurer,  Director  . 

Director  . . . 

100 

Kate  W.  Hendrix,  1218  Hunting  Ridge  Drive,  Belmont,  North  Carolina  28012  . 

Carolinas  Capital  Investment  Corporation,  6337  Morrison  Boulevard,  Charlotte, 
North  Carolina  2821 1 . 

Secretary,  Assistant  Treasurer,  Director . 

Manager  . 

BBSS 

mmm 

The  Applicant  will  be  managed  by 
Carolinas  Capital  Investment 
Corporation,  which  is  a  venture  capital 
management  company  founded  by  Mr. 

H.  Keith  Brunnemer  and  Mr.  Edward  S. 
Goode. 

The  Applicant,  a  North  Carolina 
Corporation  will  begin  operations  with 
$2,500,000  in  private  capital.  The 
Applicant  will  conduct  its  activities 
primarily  in  North  Carolina  and  South 
Carolina  but  will  consider  investments 
in  businesses  in  other  areas  in  the 
United  States. 

Matters  involved  in  SBA’s 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  and  the  SB  A  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  Applicant.  Any  such 
communication  should  be  addressed  to 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  409  3rd 
Street,  S.W.,  6th  Floor,  Washington, 

D.C.  20416. 

A  copy  of  the  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Charlotte,  North  Carolina. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.001,  Small  Business 
Investment  Companies) 

Dated:  June  21, 1994. 

Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 

[FR  Doc.  94-16098  Filed  6-30-94;  8:45  am] 

BILUNG  CODE  8025-01-M 


[Application  No.  99000113] 

Seacoast  Capital  Partners  L.P.;  Filing 
of  an  Application  for  a  License  To 
operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Seacoast  Capital  Partners  Limited 
Partnership,  55  Femcroft  Road,  Danvers, 
Massachusetts,  01923,  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  Small 
.Business  Investment  Act  of  1958,  as 
amended,  (15  U.S.C.  et  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder.  Seacoast  Capital  Partners 
Limited  Partnership  is  a  Delaware 
Limited  Partnership. 

Seacoast  Capital  Partners  Limited 
Partnership  will  be  managed  by  Signal 
Capital  Corporation,  located  at  the  same 
address  as  the  applicant.  Itel 
Corporation,  2  North  Riverside  Plaza, 
Chicago,  Illinois  60606,  is  the  sole 
beneficial  owner  of  Signal  Capital 
Corporation  and  Seacoast  Capital 
Partners  Limited  Partnership.  The 
officers  and  management  of  Seacoast 
Capital  Partners  limited  Partnership  are: 

Name  and  Title 

Eben  S.  Moulton — President  and  Secretary 
Walter  Leonard — VP  Finance,  Signal  Capital 
Gregory  Hulecki — Investment  Manager 
Paul  Giovacchini — Investment  Manager 

Seacoast  Capital  Corporation,  the 
general  partner,  is  a  wholly  owned 
subsidiary  of  Signal  Capital  Corporation 
and  owns  99%  of  the  applicant. 
Seacoast  Capital  Corporation  II,  also  a 
wholly  owned  subsidiary  of  Signal 
Capital  Corporation,  owns  the 
remaining  1%  limited  partnership 
interest.  One  investor  beneficially  owns 
more  than  10  percent  of  the  applicant 
through  his  investments  in  the  Itel 
Corporation  he  is:  Samuel  Zell,  Itel 
Corporation,  2  North  Riverside  Plaza, 
Chicago  Illinois,  60606. 


The  applicant  will  begin  operations 
with  capitalization  of  approximately  $5 
million  and  will  be  a  source  of  debt  and 
equity  financing  for  qualified  small 
business  concerns.  The  applicant  will 
conduct  its  operations  primarily  in  the 
Commonwealth  of  Massachusetts  but 
will  consider  investments  in  businesses 
in  other  areas  of  the  United  States. 

Matters  involved  in  SBA’s 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Danvers,  Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  June  24, 1994. 

Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 

[FR  Doc.  94-16097  Filed  6-30-94;  8:45  am) 
BILLING  CODE  8025-01-M' 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Mahalo  Air,  Inc.  for 
Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  94-6-39)  Docket  49087. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Mahalo  Air, 
Inc.,  fit,  willing,  and  able  and  awarding 
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it  a  certificate  of  public  convenience 
and  necessity  to  engage  in  interstate  and 
overseas  scheduled  air  transportation  of 
persons,  property,  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
July  8, 1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49087  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Delores  King,  Air  Carrier  Fitness 
Division,  X-56,  Room  6401,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  (202)  366-2343. 

Dated:  June  28. 1994. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc.  94-16072  Filed  6-30-94;  8:45  am) 
BILLING  CODE  4910-62-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  24, 1994 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0113. 

Form  Number:  CF  1002. 

Type  of  Review:  Extension. 

Title:  Certificate  of  Payment  of 
Tonnage  Tax. 

Description:  The  Certificate  of 
Payment  of  Tonnage  Tax  is  generated  by 
U.S.  Customs  upon  payment  of  tonnage 
tax  and  light  money  by  master  of  the 
vessel.  It  is  presented  to  Customs  upon 
each  entry  of  the  vessel  during  the 
tonnage  year  to  ensure  against 
overpayment  of  tonnage  taxes. 

Respondents:  Businesses  or  other  for- 
profit. 


Estimated  Number  of  Recordkeepers: 
133,839. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  minute. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Recordkeeping 
Burden:  3,905  hours. 

Clearance  Officer:  LaVerne  Williams 
(202)  927-1555,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  Room 
6316, 1301  Constitution  Avenue,  N.W., 
Washington,  IX)  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  94-16004  Filed  6-30-94;  8:45  am) 
BILUNG  CODE  4820-02-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  24, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96—511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0022. 

Form  Number:  IRS  Form  712. 

Type  of  Review:  Extension. 

Title:  Life  Insurance  Statement. 

Description:  Form  712  is  used  to 
establish  the  value  of  life  insurance 
policies  for  estate  and  gift  tax  purposes. 
The  tax  is  based  on  the  value  of  these 
policies.  The  form  is  completed  by  life 
insurance  companies. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  60,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 18  hours,  25  minutes; 
Preparing  the  form — 18  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,122,600  hours. 

OMB  Number:  1545-0025. 

Form  Number:  IRS  Form  851. 

Type  of  Review:  Extension. 


Title:  Affiliations  Schedule. 
Description:  Form  851  is  filed  by  the 
parent  corporation  for  itself  and  the 
affiliated  corporations  in  the  affiliated 
group  of  corporations  that  files  a 
consolidated  return  (Form  1120).  Form 
851  is  attached  to  the  1120.  This 
information  is  used  to  identify  the 
members  of  the  affiliated  group,  the  tax 
paid  by  each,  and  to  determine  that  each 
corporation  qualifies  as  a  member  of  the 
affiliated  group  as  defined  in  section 
1504. 

Respondents:  Farms.  Businesses  or 
other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 8  hours,  51  minutes; 
Learning  about  the  law  or  the  form — 35 
minutes;  Preparing  and  sending  the 
form  to  the  IRS— 45  minutes. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  40,840  hours. 
OMB  Number:  1545-1091. 

Form  Number:  IRS  Form  8810. 

Type  of  Review:  Revision. 

Title:  Corporate  Passive  Activity  Loss 
and  Credit  Limitations. 

Description:  Under  section  469,  losses 
and  credits  from  passive  activities,  to 
the  extent  they  exceed  passive  income 
(or  in  the  case  of  credits,  the  tax 
attributable  to  net  passive  income),  are 
not  allowed.  Form  8810  is  used  by 
personal  service  corporations  and 
closely  held  corporations  to  figure  the 
passive  activity  loss  and  credits  allowed 
and  the  amount  of  loss  and  credit  to  be 
reported  on  their  tax  return. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100,000 
Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 26  hours,  19  minutes; 
Learning  about  the  law  or  the  form — 5 
hours,  22  minutes;  Preparing  and 
sending  the  form  to  the  IRS — 6  hours,  2 
minutes. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,770,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-3176,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  94-16005  Filed  6-30-94;  8:45  am| 
BILLING  CODE  4830-01 -P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act”  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  DATE:  11  a.m.,  Wednesday,  July 
6, 1994. 

PLACE:  Board  Conference  Room, 

Eleventh  Floor,  1099  Fourteenth  St., 
NW„  Washington,  DC  20570. 

STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552b(c)(2) 
(internal  personnel  rules  and  practices) 
and  (c)(6)  (personal  information  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy). 

MATTERS  TO  BE  CONSIDERED:  Personnel 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

John  C.  Truesdale,  Executive  Secretary, 
Washington,  DC  20570,  Telephone: 

(202)  273-1940. 

Dated:  Washington,  DC,  June  28, 1994. 

By  direction  of  the  Board: 

John  C  Truesdale, 

Executive  Secretary,  National  Labor  Relations 
Board. 

(FR  Doc.  94-16171  Filed  6-29-94;  1:13  pm] 
BILLING  CODE  7545-01-M 


UNITED  STATES  INSTITUTE  OF  PEACE 

DATE/TIME:  Thursday,  July  7, 1994,  9:15 
a.m.-5:00  p.m. 

LOCATION:  First  Floor  Conference  Room, 
1550  M  Street,  NW.,  Washington,  DC 
20005. 

STATUS:  (Open  Session) — Portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
-of  Peace  Act,  Public  Law  98-525. 

AGENDA:  Approval  of  Minutes  of  the 
Sixty-fifth  Meeting  of  the  Board  of 
Directors;  Chairman’s  Report; 

President’s  Report;  General  Issues; 
Selection  of  Spring  Cycle  of  Unsolicited 
Grants;  Selection  of  1995  Solicited 
Grant  Topic. 

CONTACT:  Mr.  Gregory  McCarthy, 
Director,  Public  Affairs  and  Information, 
Telephone:  (202)  457-1700. 


Dated:  June  29, 1994. 

Charles  E.  Nelson, 

Executive  Vice  President,  United  States 
Institute  of  Peace. 

[FR  Doc.  94-16170  Filed  6-29-94;  1:12  pm] 
BILUNG  CODE  31S5-41-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-94— 25] 

TIME  AND  DATE:  July  29, 1994  at  2:30  p.m. 
PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  list. 

4.  Inv.  No.  731-TA-659  (Final)  (Grain 
Oriented  Silicon  Electrical  Steel  from  Italy) — 
briefing  and  vote. 

5.  Outstanding  action  jacket:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  June  23, 1994. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  94-16126  Filed  6-28-94;  5:04  pm] 
BILLING  CODE  7020-02-P-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-94— 24] 

TIME  AND  DATES:  July  20, 1994  at  2:30 
p.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  list. 

4.  Inv.  No.  731— TA-706  (Preliminary) 

(Pineapple  from  Thailand) — briefing  and 
vote.  \ 

5.  Outstanding  action  jacket:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 


Issued:  June  23, 1994. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  94-16125  Filed  6-28-94;  5:04  pm) 
BILUNG  CODE  7020-02-P 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-94— 23) 

TIME  AND  DATE:  July  12, 1994  at  2:30  p.m. 
PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  list 

4.  Inv.  No.  731-TA-702  (Preliminary) 

(Ferrovanadium  from  Russia)— briefing 
and  vote 

5.  Inv.  Nos.  731-TA-703-705  (Preliminary) 

(Furfuryl  Alcohol  from  China,  South 
Africa,  and  Thailand) — briefing  and  vote 

6.  Outstanding  action  jackets: 

1.  GC-94-067;  Federal  Register  notice  in 
Inv.  No.  337-TA-360  (Certain  Devices 
for  Connecting  Computers  via  Telephone 
Lines) 

2.  OP-94-002;  Inv.  No.  332-344  (The 
Economic  Effects  of  Anti-dumping  and 
Countervailing  Duty  Orders  and 
Suspension  Agreements) 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Donna  R.  Koehnke,  Secretary  (202)  205- 
2000. 

Issued:  June  23, 1994. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  94-16124  Filed  6-28-94;  5:04  pm] 
BiLUNG  CODE  7020-02-P 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-94-22] 

TIME  AND  DATE:  July  8,  1994  at  4:00  p.m. 
PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  list 

4.  Inv.  No.  22-54  (Wheat,  Wheat  Flour,  and 

Semolina) — briefing  and  vote. 

5.  Outstanding  action  jackets: 

1.  GC-94-065;  A  matter  concerning  Inv. 
No.  337-TA-333  (Certain  Woodworking 
Accessories)  (Ancillary  Proceedings) 
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In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  June  23, 1994. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  94-16123  Filed  6-28-94;  5:04  pm| 

'  BILLING  CODE  7020-02-P 


NATIONAL  FOUNDATION  ON  THE  ARTS  AND 
THE  HUMANITIES 
INSTITUTE  OF  MUSEUM  SERVICES 
SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  through 
the  Sunshine  Act  (Public  Law  94—409) 
and  regulations  of  the  Institute  of 
Museum  Services,  45  CFR  1180.84. 


TIME/DATE:  9:00  a.m.  to  3  p.m.— Friday— 
July  22, 1994. 

STATUS:  Open. 

ADDRESS:  Nancy  Hanks  Center  at  the 
Old  Post  Office  Pavilion,  1100 
Pennsylvania  Avenue,  NW.,  Room  527, 
Washington,  DC  20506,  202/606-8536. 

FOR  FURTHER  INFORMATION  CONTACT:  Elsa 
Mezvinsky,  Special  Assistant  to  the 
Director,  institute  of  Museum  Services, 
1100  Pennsylvania  Avenue,  NW.,  Room 
510,  Washington,  DC  20506— (202)  606- 
8536. 

SUPPLEMENTARY  INFORMATION:  The 

National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act,  Title  II  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94—462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  under  the  Museum  Services 
Act. 

The  meeting  of  Friday,  July  22, 1994 
will  be  open  to  the  public. 


If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506— (202)  606- 
8536— TDD  (202)  60&-8636  at  least 
seven  (7)  days  prior  to  the  meeting  date. 

NATIONAL  MUSEUM  SERVICES  BOARD: 

July  22, 1994 — Meeting  Agenda 

I.  NMSB  Chairman’s  Report  and  Approval  of 

Minutes  from  April  21, 1994  Meeting 

II.  Guest  Address  to  the  Board 

III.  Agency  Director’s  Report 

IV.  Agency  Agenda  Reports:  Programs 

V.  Agency  Agenda  Reports:  Appropriations/ 

Reauthorization 

VI.  Agency  Agenda  Reports:  Legislative 

Other/Public  Affairs 
Dated:  June  21, 1994. 

Linda  Bell, 

Director  of  Policy,  Planning  and  Budget, 
National  Foundation  on  the  Arts  and  the 
Humanities.  Institute  of  Museum  Services. 
(FR  Doc.  94-16122  Filed  6-28-94:  5:03  pm] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  (“Appliance  Labeling  Rule”) 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  (“Commission”) 
announces  amendments  to  16  CFR  Part 
305,  hereinafter  referred  to  as  “the 
Appliance  Labeling  Rule”  or  “the  Rule”. 
The  Commission  initiated  this 
rulemaking  to  address  issues  raised  by 
Commission  staff  and  interested  parties 
during  the  course  of  rule  enforcement 
since  1980.  Some  amendments  are  to 
the  format  of  the  required  EnergyGuide 
labels.  Other  amendments  will  require 
product-specific  labels  on  furnaces;  give 
furnace  manufacturers  the  option  of 
disclosing  additional  energy  usage 
information  on  fact  sheets  or  in  an 
industry  directory;  modify  the  sub- 
categories  used  in  connection  with  the 
ranges  of  comparability  for  certain 
products;  require  the  disclosure  of 
different  energy  usage  descriptors  for 
some  product  categories;  change  the 
specifications  for  label  adhesion 
strength;  and  modify  the  Rule  in  certain 
other  minor  respects. 

EFFECTIVE  DATE:  December  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  Attorney,  202-326-3035, 
Enforcement  Division,  FTC, 

Washington,  D.C.  20580. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  March  5, 1993,  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking  (“the  1993  NPR”) 
proposing  changes  to  the  Rule.1  Some  of 
the  Commission’s  proposals  in  the  1993 
NPR  were  based  on  comments 
submitted  in  response  to  an  earlier 
Notice  of  Proposed  Rulemaking 
published  on  June  13, 1988  (“the  1988 
NPR”),  proposing  changes  to  the  Rule.2 
The  Commission  initiated  this 
rulemaking  in  1988  because  various 
interested  persons  had  asked  the 
Commission  to  consider  modifications 
to  the  Rule  since  it  became  effective  on 
May  19, 1980. 3  The  1988  NPR  invited 


1  58  FR  12818.  The  Commission’s  Rule  is  codified 
at  16  CFR  Part  305. 

2  53  FR  22106. 

3 The  Commission  also  had  received  comments 

during  the  review  of  the  Rule  under  the  Regulatory 


comment  on  a  number  of  suggestions 
interested  persons  had  proposed, 
including  the  effect  of  the  National 
Appliance  Energy  Conservation  Act 
(“NAECA  87”) 4  appliance  efficiency 
standards,  and  a  proposal  to  exempt 
from  coverage  certain  unvented  space 
heaters. 

The  1993  NPR  addressed  certain 
issues  and  proposed  amendments  that 
had  not  been  raised  in  the  1988  NPR, 
such  as  changes  in  the  form  and 
substance  of  the  EnergyGuide  labels, 
proposals  to  update  the  Rule  in  light  of 
changes  in  related  Department  of  Energy 
(“DOE”)  regulations,  and  changes  in  the 
energy  efficiency  descriptor 
nomenclature.  The  Commission  also 
allowed  comment  on  the  other  proposed 
amendments  that  had  been  subject  to 
prior  comment.  The  Commission 
requested  in  the  1993  NPR  that  any  such 
additional  comments  be  in  the  nature  of 
rebuttal  comments  identifying  analytical 
flaws  or  misunderstandings,  rather  than 
repetitions  of  earlier  comments.  Finally, 
in  accordance  with  a  statutory  directive, 
the  Commission  invited  comment  on 
whether  metric  terms  should  be 
included  in  certain  Rule  provisions. 

Parts  III  and  IV,  below,  discuss  the 
issues  on  which  comments  were  sought, 
the  comments  the  Commission  received, 
and  the  responsive  amendments  the 
Commission  has  adopted.  Part  V 
discusses  new  issues  raised  by  the  most 
recent  round  of  comments;  Part  VI 
addresses  the  comments  on  the  use  of 
metric  terms  in  connection  with  certain 
of  the  Rule’s  requirements;  and  Parts  VII 
and  VIII  discuss  the  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act,  respectively. 
The  amended  Rule  sections  appear  in 
“Text  of  Amendments.” 

II.  Background 

The  Energy  Policy  and  Conservation 
Act  of  1975  (“EPCA”),5  as  amended, 


Flexibility  Act  regarding  ways  to  modify  the  Rule. 
The  Commission  announced  the  completion  of  the 
review  of  the  Rule  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  in  the  Federal  Register 
on  June  13, 1988,  at  53  FR  22022. 

A  The  National  Appliance  Energy  Conservation 
Act  ("NAECA  87”),  Pub.  L.  100-12, 101  Stat.  103 
(1987). 

5  Pub.  L.  94-163,  89  Stat.  871  (1975),  as  amended 
by  the  National  Energy  Conservation  Policy  Act, 
Pub.  L.  95-619,  92  Stat.  3258,  (1978),  the  National 
Appliance  Energy  Conservation  Act,  Pub.  L.  100- 
12, 101  Stat  103  (1987),  the  National  Appliance 
Energy  Conservation  Amendments  of  1988,  Pub.  L. 
100-357, 102  Stat.  671  (1988),  and  the  Energy 
Policy  Act  of  1992,  Pub.  L.  102-486, 106  Stat.  2776 
(1992),  42  U.S.C.  6291  et  seq.  The  Commission  is 
currently  considering  whether  to  include  pool 
heaters  as  covered  products  under  the  Rule.  58  FR 
7852  (Feb.  9, 1993).  The  products  in  categories 
(14) — (18)  were  recently  added  to  the  list  of  covered 
products  in  EPCA  by  the  Energy  Policy  Act  of  1992. 
42  U.S.C.A.  6292(a)(14Hl8)'(West  Supp.  1993). 


requires  the  Commission  to  prescribe 
labeling  rules  for  the  disclosure  of 
estimated  annual  energy  cost  or 
alternative  energy  consumption 
information  for  the  following  products: 

(1)  Refrigerators,  refrigerator-freezers, 
and  freezers;  (2)  room  air  conditioners; 
(3)  central  air  conditioners  and  heat 
pumps;  (4)  water  heaters;  (5)  furnaces; 

(6)  dishwashers;  (7)  clothes  washers;  (8) 
clothes  dryers;  (9)  direct  heating 
equipment;  (10)  kitchen  ranges  and 
ovens;  (11)  pool  heaters;  (12)  television 
sets;  (13)  fluorescent  lamp  ballasts;  (14) 
specified  lamp  products;  (15) 
showerheads,  except  safety  shower 
showerheads;  (16)  faucets;  (17)  water 
closets;  (18)  urinals;  and  (19)  any  other 
type  of  product  that  the  Department  of 
Energy  (“DOE”)  classifies  as  a  covered 
product.  42  U.S.C.  6292(a);  6294(a)(1), 

(2) (A-E).  For  products  in  categories  (1) 
through  (12)  and  (19),  the  Commission 
is  not  required  to  prescribe  labeling 
rules  until  DOE  has  prescribed  test 
procedures  to  measure  the  energy  use  of 
a  particular  covered  product.  42  U.S.C. 
6294(b)(3).  Moreover,  the  Commission 
may  exempt  from  the  Rule  products  in 
categories: 

(a)  1,  2,  4,  6  and  8  through  12  if  it 
determines  that  labeling  is  not 
technologically  or  economically 
feasible,  42  U.S.C.  6294(a)(1);  and, 

(b)  3,  5  and  7  if  labeling  is  not 
technologically  or  economically  feasible 
or  not  likely  to  assist  consumers  in 
making  purchasing  decisions,  42  U.S.C. 
6294(a)(2)(A).6 

With  regard  to  products  in  categories 
(1)  through  (12)  and  (19),  EPCA  states 
that  the  Commission  must  require  the 
labels  to  disclose  the  estimated  annual 
operating  cost  of  such  products,  as 
determined  by  DOE  test  procedures, 
unless  DOE  determines  that  disclosure 
of  estimated  annual  operating  costs  is 
not  technologically  feasible,  or  the 
Commission  determines  that  such 
disclosure  is  not  likely  to  assist 
consumers  in  making  purchasing 
decisions  or  is  not  economically 
feasible.  If  DOE  or  the  Commission 
makes  these  determinations,  then  the 
Commission  must  require  disclosure  of 
a  different  useful  measure  of  energy 
consumption,  as  determined  in 
accordance  with  DOE  test  procedures. 
42  U.S.C.  6294(c). 

On  November  19, 1979  the 
Commission  issued  a  final  Rule 
covering  seven  appliance  categories 


The  Commission  amended  the  Rule  to  address 
products  in  categories  (15)— (18)  on  October  25, 1993 
(58  FR  54955)  and  products  in  category  (14)  on  May 
13,  1994  (58  FR  25176). 

6 There  is  an  additional  exemption  provision  for 
lamps  that  is  not  pertinent  to  this  analysis.  See  42 
U.S.C.A.  6294(a)(2)(C)(ii)  (West  Supp.  1993). 
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then  covered  by  DOE  test  procedures: 
refrigerators  and  refrigerator  freezers, 
freezers,  dishwashers,  water  heaters, 
clothes  washers,  room  air  conditioners, 
and  furnaces.7  The  Rule  subsequently 
was  amended  to  cover  central  air 
conditioners  and  air  conditioning  heat 
pumps,  fluorescent  lamp  ballasts, 
plumbing  products,  and  lamps.8  For 
most  product  categories,  the  Rule 
requires  that  annual  operating  costs  in 
dollars  and  related  information  be 
disclosed  on  labels,  called  * 
EnergyGuides,  and  in  retail  sales 
catalogs.  For  three  categories  (room  air 
conditioners,  furnaces,  and  central  air 
conditioners  (including  heat  pumps)),  in 
which  usage  cycles  depend  on  disparate 
climate  conditions  across  the  U.S.  and 
an  “average”  energy  cost  would  be 
irrelevant  to  many  consumers  (and 
therefore  not  likely  to  assist  in  making 
purchasing  decisions),  the  required 
disclosure  is  the  energy  efficiency  rating 
(“EER”).9  For  room  and  central  air 
conditioners,  the  EERs  must  be 
disclosed  on  labels;  for  furnaces,  the 
EERs  must  be  disclosed  on  fact  sheets.10 
Corresponding  cost  information  must  be 
disclosed  on  the  label  for  room  air 
conditioners,  on  fact  sheets  for  furnaces, 
and  on  fact  sheets  or  in  an  industry 
directory  for  central  air  conditioners.11 


7  16  CFR  Part  305.  The  Statement  of  Oasis  and 
Purpose  ("SBP”)  for  the  Rule  describes  why  the 
Commission  exempted  the  other  categories.  44  PR 
at  66467-69. 

8  52  FR  46888  (Dec.  10, 1987)  (air  conditioners 
and  heat  pumps);  54  FR  28031  (July  5, 1989)  (lamp 
ballasts;  pursuant  to  the  National  Appliance  Energy 
Conservation  Amendments  of  1988,  the  Rule 
requires  these  products  to  bear  a  capital  letter  “E" 
to  show  that  they  meet  the  statute’s  minimum 
energy  efficiency  standards,  rather  than  the 
information  the  Rule  requires  for  other  product 
categories);  58  FR  54955  (Oct.  25,  1993) 
(showerheads.  faucets,  water  closets  and  urinals; 
water  usage,  rather  than  energy  usage,  must  be 
disclosed  for  these  products);  58  FR  25176  (May  13. 
1994)  (general  service  incandescent  lamps 
including  Incandescent  reflector  lamps,  compact 
fluorescent  lamps,  and  genera!  service  fluorescent 
lamps). 

“When  promulgating  the  test  procedures,  DOE,  as 
required  by  EPCA,  developed  two  measures  of 
energy  consumption  for  each  appliance  category;  (t) 
estimated  dollar  cost  of  operation,  and  (2)  the 
energy  factor,  a  measure  of  the  useful  output  of  an 
appliance's  sen-ices  divided  by  the  energy  input. 
For  climate  control  equipment,  under  the  Rule,  the 
energy  factor  currently  must  be  referred  to  as  the 
“EER"  (energy  efficiency  rating).  As  discussed  in 
Part  IV.B.3.,  below,  however,  the  Commission  is 
amending  the  Rule  so  that  the  acronyms  used  in  the 
DOE  tests  and  by  the  industry  ("SEER,”  AFUE,” 
“HSPF,”  etc.)  instead  must  be  used  in  advertising 
as  well  as  on  fact  sheets  and  labels. 

,0As  discussed  in  Part  1V.A.2.,  below,  however, 
the  Commission  is  amending  the  Rule  to  require 
labels  for  furnaces  to  disclose  product-specific 
information  and  a  range  of  energy  usage  for  all 
furnaces  using  the  same  fuel  as  the  labeled  model. 

11  As  discussed  in  Part  IV.A.2.,  below,  the 

Commission  is  amending  the  Rule  to  permit 

manufacturers  of  furnaces,  like  manufacturers  of 


In  addition,  certain  point-of-sale 
promotional  materials  must  disclose  the 
availability  of  energy  cost  or  energy 
efficiency  rating  information. 

III.  Issues  Discussed  in  the  1993  NPR 

The  1993  NPR  solicited  comments  on 
two  sets  of  issues.  The  first  set  included 
proposals  on  which  the  Commission 
had  sought  comment  in  the  1988  NPR 
and  about  which  the  Commission  had 
reached  tentative  conclusions.  The  1993 
NPR  summarized  the  comments 
received  in  response  to  the  1988  NPR 
and  explained  the  Commission’s 
tentative  conclusions.  For  these 
proposals,  listed  below,  the  1993  NPR 
solicited  only  limited  rebuttal 
comments: 

(1)  The  effect  of  the  implementation 
of  NAECA  87  on  the  Rule; 

(2)  Proposed  amendments  to  the 
requirements  for  furnaces; 

(3)  Proposed  amendments  to  the 
requirements  for  central  air 
conditioners; 

(4)  Proposed  amendments  to  change 
the  sub-categories  on  which  ranges  of 
comparability  are  based  for  room  air 
conditioners; 

(5)  Proposed  amendments  to  change 
the  sub-categories  on  which  ranges  of 
comparability  are  based  for  certain  other 
products; 

(6)  Proposed  amendments  to  change 
the  energy  usage  descriptor  for  several 
products  from  dollars  to  an  alternate 
descriptor; 

(7)  Proposed  changes  to  the  label 
adhesion  strength  requirements: 

(8)  An  industry  suggestion  to  label 
only  display  models  in  retail  outlets; 

(9)  A  proposal  to  extend  the 
“directory  option”  to  manufacturers  of 
water  heaters;  and, 

(10)  A  proposal  to  label  ceriui.i 
unvented  heaters. 

The  1993  NPR  also  solicited 
comments  on  a  second  group  of 
proposals,  listed  below,  that  had  not 
been  previously  discussed  in  the  1988 
NPR. 

(1)  An  industry  proposal  to  exempt 
central  air  conditioners  from  labeling 
requirements; 

(2)  Minor  revisions  to  update  and 
improve  the  Rule: 

(3)  Using,  in  lieu  of  the  term  “EER,” 
the  industry  terms  “AFUE,”  “SEER.” 
and  “HSPF”  as  the  required  descriptors 
of  the  energy  usage  of  climate  control 
products;  and. 

(4)  Changing  the  format  of  the 
required  EnergyGuide  labels. 

The  1993  NPR  also  solicited  comment 
on  whether  the  Commission  should 


central  air  conditioners,  to  disclose  the  additional 
information  in  an  industry  directory-. 


require  metric  measurements.  Finally,  to 
obtain  information  relating  to  the 
Regulatory'  Flexibility  Act  and 
Paperwork  Reduction  Act,  the  1993  NPR 
asked  about  the  effect  of  the  proposed 
amendments  on  small  businesses  and 
the  burden  of  the  Rule’s  reporting  and 
recordkeeping  provisions. 

In  accordance  with  42  U.S.C.  6306(a), 
the  1993  NPR  afforded  interested 
persons  the  opportunity  to  present  their 
views  in  writing  and  orally  at  a  public 
hearing.  The  Presiding  Officer  did  not 
receive  any  requests  for  an  oral 
presentation,  so  no  hearing  was  held. 
During  the  comment  period,  which 
extended  from  March  5  through  May  20. 
1993,  the  Commission  received  34 
comments.12  These  comments  were 
from  five  appliance  manufacturers, 
three  appliance  industry  trade 
associations,  nineteen  public  utilities, 
two  utilities  trade  associations,  two  state 
energy  offices,  one  federal  agency,  one 
jcity  and  one  consumer  group.13 


,2The  comments  arc  found  on  the  Public  Record 
at  the  Federal  Trade  Commission  in  Washington, 

DC  under  Rulemaking  Record  Number  R611004 
(Appliance  Labeling  Rule).  They  are  grouped  under 
Category  D  (Comprehensive  Review — Industry 
Comments)  and  Category  DD  (Comprehensive 
Review — Comments  from  Other  Sources).  Other 
material  submitted  to  the  Public  Record  in  this 
proceeding  can  be  found  under  Category  A  (Public 
Notices  and  Petitions)  and  Category  B 
(Miscellaneous  Staff  Materials  Assembled  Prior  to 
the  Initiation  of  the  Rulemaking  Proceeding). 

11  The  commenters  were:  Amana.  D-l  and  D-2 
(references  will  be  to  D-l,  which  is  the  later 
version):  Whirlpool  Corporation  (“Whirlpool"),  U~ 

3;  Maytag,  D— 4;  The  Association  of  Home 
Appliance  Manufacturers  (“AHAM”),  D-5;  The  Air- 
Conditioning  and  Refrigeration  Institute  (“ARI”), 
D-6;  New  Harmony  Systems  Corporation  ("New 
Harmony”),  D-7;  Speed  Queen,  D-8;  The  Gas 
Appliance  Manufacturers  Association  (“GAMA"). 
D-9;  Public  Service  Company  of  North  Carolina. 

Inc.  (“PSCNC"),  DD-1;  Brooklyn  Union  Gas 
(“Brooklyn  Gas”).  DD-2;  The  Peoples  Gas  Light  and 
Coke  Company  ("Peoples  Gas”),  DD-3;  Mississippi 
VaMey  Gas  Company  (“Mississippi  Gas  'i.  DD-4: 
Pennsylvania  Gas  and  Water  Company  (“PO&W”), 
DD-5;  Atlanta  Gas  Light  Company  (“Atlanta  Gas”). 
DD-6;  Piedmont  Natural  Gas  Company  ("Piedmont 
Gas”),  DD-7;  The  American  Council  for  an  Energy 
Efficient  Economy  ("ACEEE”),  DD-8;  The 
Washington  State  Energy  Office  (“WSEO”),  DD-9; 
Elizabethtown  Gas  Company  (“Elizabethtown 
Gas”).  DD-10;  Covington  Gas  Company  (“Covington 
Gas”).  DD-1 1;  The  U.  S.  Environmental  Protection 
Agency  (“USEPA”),  DD-1 2;  Gibson  County  Utility 
District  (“Gibson  County  Utility”).  DD-13; 

Mountain  Fuel  Supply  Company  (“Mountain 
Fuel”).  DD-14;  Texas  Gas  Transmission 
Corporation  ("Texas  Gas”),  DD-15;  City  of  Palmdale 
(“Palmdale”),  DD-16;  Oklahoma  Natural  Gas 
Company  (“Oklahoma  Gas"),  DD-17;  Memphis 
Light.  Gas  and  Water  Division  (“Memphis  Electric 
and  Gas”),  DD-18;  Louisville  Gas  and  Electric 
Company.(“LG8cE”),  DD-19;  Laclede  Gas  Company 
("Laclede  Gas”),  DD-20;  The  Electric  &  Gas 
Industries  Association  (“EGLA”),  DD-21;  The 
American  Gas  Association  (“AGA”).  DD-22;  The 
California  Energy  Commission  ("CEC”).  DD-23; 
ENTEX,.  a  Division  of  ARKLA.  Inc.  (“ENTEX”).  DD- 
24:  Consolidated  Natural  Gas  Company  (“CNG”). 
DD-25;  UGl  Utilities.  Inc.  f’UGI")  DH-26 
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IV.  Discussion  of  Comments  and 
Disposition  of  Issues 

A.  1988  NPR  Issues  on  Which  Limited 
Comment  Was  Solicited 

1.  The  Effect  of  the  Implementation  of 
NAECA  87  on  the  Rule 

NAECA  87  established  minimum 
efficiency  standards  for  many 
appliances  covered  by  the  Rule,  which 
became  effective  at  staggered  intervals 
between  January  1, 1988,  and  January  1, 
1993. 14  DOE  has  adopted  rules 
implementing  the  standards 
requirements  (hereinafter  “DOE’s 
Minimum  Efficiency  Standards 
Rule”).13  The  1988  NPR  asked  whether 
these  standards  would  narrow  the 
energy  usage  ranges  of  comparable 
products  to  the  point  that  labeling 
would  no  longer  be  useful  and  whether, 
for  this  reason,  the  Rule  should  be 
modified.16  In  the  1993  NPR,  the 
Commission  tentatively  concluded  that 
the  1988  NPR  record  did  not  support 
eliminating  any  product  categories 
because  of  the  new  NAECA  87  product 
standards.17 

Two  comments  addressed  the 
Commission’s  tentative  1993  NPR 
conclusion.  CEC  agreed  with  the 
Commission  that  the  record  does  not 
support  eliminating  any  product 
categories.18  AHAM  recommended  that 
the  Commission  continue  the  Rule,  but 
monitor  the  effect  of  the  new  energy 
standards  on  the  products  being  offered 
for  sale.19  Accordingly,  the  Commission 
concludes  that  the  current  comments  do 
not  support  any  modification  of  its 
earlier  tentative  decision  not  to 
eliminate  any  specific  product  category 
from  coverage  because  of  the  NAECA  87 
minimum  efficiency  standards. 

2.  Furnace  Labeling  Requirements 

a.  Current  furnace  labeling 
requirements.  Currently,  furnaces 


14  See  42  U.S.C.  6295.  After  the  effective  date  of 
a  standard,  the  manufacture  of  non-complying 
products  is  prohibited.  See  42  U.S.C  6302(a)(5). 

15 10  CFR  Part  430,  Subpart  C. 

16  Manufacturers  annually  submit  to  the 
Commission  energy  usage  data  for  their  various 
appliance  models.  The  Commission  analyzes  these 
data  and  publishes  ‘‘ranges”  consisting  of  the 
highest  and  lowest  energy  use  figures  for  certain 
appliance  categories.  The  manufacturers  disclose 
the  industry-wide  ranges  on  their  EnergyGuide 
labels  by  means  of  a  bar  scale,  with  a  mark 
indicating  where  their  appliances  fall  on  the  bar. 

For  example,  the  1992  range  for  standard  size 
dishwashers  was  from  $46.00  to  $82.00  (when  using 
electrically  heated  water)  and  from  $25.00  to  $46.00 
(when  heating  water  with  gas).  Some  manufacturers 
suggested  that,  once  efficiency  standards  are 
implemented,  the  range  for  a  given  product  could 
be  so  limiied  (for  example,  from  $39  to  $41)  that 
providing  range  information  would  not  be  useful. 

17  See  58  FR  12819-20  (March  5, 1993). 

,  ”*CEC.  DD-23,  3. 

’■'AHAM.  D-5,  3. 


(which  are  defined  to  include  boilers) 
must  bear  a  label  containing  only 
general  energy-saving  tips  and  referring 
the  consumer  to  a  fact  sheet  that 
retailers  must  make  available  to 
consumers.  305.3(g);  305.11(a)(5)(ii)  and 
Figure  3;  305.11(b)(l)(ii).2°  The  fact 
sheets  show  the  combinations  of 
components  available  and  the  overall 
efficiency  of  any  set  of  component 
combinations.21  In  addition,  the  fact 
sheets  provide  costs  grids  for  estimating 
what  the  “system”  would  cost  the 
consumer  to  operate,  depending  on 
geographic  location  and  utility  rate 
structures.  305.11(b)(3)(viii). 

b.  The  Directory  option  and  product- 
specific  label  amendments.  The  1988 
NPR  proposed  to  require  that  the 
furnace  labels  disclose  (a)  the  specific 
product’s  energy  factor,  identified  as  the 
EER,  (b)  a  “generic”  range  of  EER’s  for 
all  furnaces  that  use  the  same  fuel  as  the 
labeled  unit,  and,  (c)  stronger  language 
directing  consumers  to  either  fact  sheets 
or  a  directory  for  detailed  cost 
information. 

The  1993  NPR  analyzed  the 
comments  and  proposed  amending  the 
Rule  to  require  each  furnace  to  bear  a 
label  that  discloses  product-specific 
information  showing  the  unit’s  annual 
fuel  utilization  efficiency  (“AFUE”)  and 
a  generic  range  based  on  the  sub¬ 
categories  in  DOE’s  Minimum  Efficiency 
Standards  Rule.  The  Commission  also 
proposed  permitting  manufacturers  that 
are  members  of  an  industry  trade 
association  with  a  certification  program 
and  a  directory  to  make  the  required 
efficiency  and  cost  disclosures  through 
the  directory  instead  of  preparing  fact 
sheets,  provided  that  the  directory  met 
the  Rule’s  criteria.22 


20  The  Commission's  reasons  for  the  current  label 
and  fact  sheet  disclosure  requirements  for  furnaces 
are  discussed  in  the  SBP  at  44  FR  66470-71. 

21  For  example,  whether  the  furnace  would  be 
available  with  a  vent  damper,  standby  pilot, 
automatic  ignition,  etc.  ~ 

22  See  the  discussion  in  the  1993  NPR  at  58  FR 
12820-23.  In  addition  to  these  product -specific 
label  and  directory  option  modifications  to  the 
Rule,  the  Commission  proposed  the  following 
specific  requirements  to  accommodate  several 
potential  difficulties  with  product-specific  labels 
that  some  comments  raised  (see  the  discussion  at 
58  FR  12822-23): 

(1)  When  the  working  units  of  boilers  (or 
furnaces)  are  shipped  separately  from  the  outer 
jackets,  the  units  would  have  to  be  labeled  with 
hang-tag  labels  that  also  have  adhesive  backing,  so 
the  installer  could  affix  the  label  to  the  outside  of 
the  jacket  after  the  unit  is  installed; 

(2)  When  boilers  are  shipped  with  more  than  one 
input  nozzle,  they  would  have  to  be  labeled  to  show 
the  AFUE  of  the  unit  when  it  is  set  up  with  the 
highest  firing  rate;  and, 

(3)  Boilers  that  may  be  set  up  as  either  steam  or 
hot  water  units  would  have  to  be  labeled  with  the 
hot  water  AFUE. 

The  Commission  did  not  receive  comment  on 
these  1993  NPR  proposals,  and  has  incorporated 


Five  comments  responded  to  the  1993 
NPR’s  request  for  comments  on  the 
above  proposals.  Amana  stated  that 
most  central  furnace  dealers  also  sell 
central  air  conditioning  products,  so 
allowing  furnace  manufacturers  the 
option  of  being  listed  in  an  industry 
directory  in  lieu  of  providing  facts 
sheets  would  standardize  the  labeling 
protocol  for  these  very  similar  product 
classes.23  Amana  stated,  however,  that 
product-specific  furnace  labels  are  of 
minimal  value  to  consumers  for  the 
reasons  previously  given  by  GAMA.24 
GAMA  again  opposed  a  product-specific 
furnace  label  requirement,  but 
supported  the  directory  option.  It  noted 
that  the  proposed  distribution 
requirements  for  directories  are 
reasonable.25 

CEC  stated  that  product-specific 
information  on  individual  products  is 
helpful  both  to  CEC’s  own  standards 
program  and  the  State’s  utility  incentive 
programs.26  A  building  code  inspector 
also  commented  that  his  job  is  made 
easier  and  quicker  when  there  are 
product-specific  labels  on  appliances. 
Otherwise,  it  is  time-consuming  for 
inspectors  to  track  down  the 
information  needed  to  approve  a  new  or 
replacement  installation  of 
equipment.27 

Laclede  Gas  suggested  that  if  product- 
specific  labels  are  required,  they  should 
show  detailed  cost  information  as  well 
as  the  AFUE.28 

Based  on  these  comments,  the 
Commission  has  determined  to  adopt  its 
proposed  amendments.  GAMA’s  reasons 
for  opposing  furnace  labeling  continue 
to  be  unpersuasive  to  the  Commission.29 
Similarly,  the  Commission  continues  to 
believe  that  requiring  cost  information 
on  furnace  labels  (as  suggested  by 
Laclede  Gas)  is  not  advisable,  for  the 
reasons  discussed  in  the  Rule’s 
Statement  of  Basis  and  Purpose.30 
Therefore,  the  Commission  is  amending 


them  into  the  Rule.  See  section  305.11(a)(5)(ii)(J) — 

(L)  of  the  amended  Rule  in  “Text  of  Amendments,” 
below. 

23  Amana,  D-l,  1. 

24  Amana,  D-l,  2.  GAMA’s  reasons  for  opposing 
product-specific  furnace  labels  are  detailed  in  the 
1993  NPR  at  58  FR  12821.  See  also  GAMA’s 
comment  (D-9)  at  page  1. 

25  GAMA,  D-9, 1-2. 

26  CEC,  DD-23,  4.  CEC  stated  that  it  is  often 
difficult  to  identify  the  precise  model  from  the 
model  numbers  contained  in  reported  information 
alone,  and  that  it  is  very  useful  to  have  the  energy 
usage  on  the  label  attached  to  the  model  itself. 

27  City  of  Palmdale,  DD-16, 1. 

28  Laclede  Gas,  DD-20.  5. 

2qSee  the  discussion  at  58  FR  12821-22. 

30 See  44  FR  66466  at  66470-71.  The  differences 
in  regional  climate  and  consumer  use  patterns  make 
it  impractical  to  disclose  estimated  annual 
operating  cost  as  the  primary  energy  usage 
disclosure  for  these  products. 
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the  requirements  for  furnaces  as 
proposed  in  the  1993  NPR.  See  sections 
305.11(a)(5)  and  .11(c)  of  the  amended 
Rule  in  “Text  of  Amendments,”  below. 

c.  New  sub-categories  for  furnaces. 

The  1988  NPR  proposed  that  the 
ranges  of  comparability  for  furnaces  be 
reduced  from  the  70  currently  required 
ranges  to  a  single  “generic”  range  for 
each  fuel  type  (gas,  oil,  and  electric).31 
The  1993  NPR  proposed  instead  to 
adopt  as  the  Rule’s  ranges  of 
comparability  for  furnaces  the  nine  sub¬ 
categories  for  furnaces  listed  in  NAECA 
87  and  used  in  DOE’s  Minimum 
Efficiency  Standards  Rule,  which 
include  a  sub-category  for  both  forced- 
air  furnaces  and  boilers  of  each  fuel  type 
and  separate  sub-categories  for  small  gas 
furnaces,  mobile  home  furnaces,  and  gas 
steam  boilers.32 

Three  comments  addressed  this  issue. 
Amana  commented  that  the  NAECA  87 
categories  would  improve  consumers’ 
ability  to  compare  products.33  GAMA 
and  CEC  also  supported  the  proposal, 
but  recommended  against  establishing  a 
separate  category  for  "Small 
Furnaces.”  34  GAMA  stated  that  all 
warm-air  furnaces  (other  than  mobile 
•  home  furnaces)  have  to  meet  the  same 
standard  and  that  the  NAECA  standards, 
as  GAMA  believes  they  will  be 
amended,  will  not  make  a  distinction 
between  “furnaces”  and  "small 


31  The  70  currently  required  ranges  consist  of 
fourteen  ranges,  according  to  capacity  rating  (in 
Btu’s  of  input  per  hour),  for  each  of  the  three  fuel 
types,  with  furnaces  and  boilers  fueled  by  natural 
gas  and  oil  broken  out  separately.  A  "generic  range” 
would  encompass  all  sizes  within  a  fuel  type  (i.e., 
one  range,  rather  than  fourteen  ranges  based  on 
capacity  groupings,  for  electric  furnaces).  See  53  FR 
22109. 

32  59  FR  12823;  12839—16  (Proposed  Appendices 
G1-G9  to  the  Rule).  The  Commission's  reasons  for 
proposing  the  NAECA  87  sub-categories  for 
furnaces  were  as  follows: 

Using  the  DOE  sub-categories  would  result  in 
consistency  between  the  ranges  required  by  the 
Rule  and  DOE's  minimum  efficiency  standards  for 
these  sub-categories  and  thus  help  manufacturers. 
These  sub-categories  also  would  help  consumers  in 
their  shopping  efforts.  For  example,  for  non-gas- 
steam  boilers,  the  lowest  efficiency  permitted  by  the 
standards  is  80%  (75%  for  gas-steam  boilers).  The 
low  end  of  a  single  range  for  all  gas-fueled  boilers 
(as  proposed  in  the  !  1988)  NPR)  would  be  75%. 
Using  that  figure  as  an  end  point  on  the  range 
would  inaccurately  suggest  to  a  shopper  looking  for 
a  gas/hot  water  boiler  that  a  model  with  an 
efficiency  of  75%  would  be  available,  when  the 
least  efficient  model  of  that  sub-category  permitted 
by  the  standards  would  be  80%  efficient.  Under  the 
system  proposed  today,  with  separate  ranges  for 
each  sub-category,  the  ranges  for  boilers  (except  gas- 
steam)  would  show  the  bottom  end  of  the  efficiency 
range  to  be  at  the  pertinent  minimum  efficiency 
standard  of  80%. 

Id.  at  12823. 

33  Amana.  D-l,  1. 

34  GAMA,  D-9,  2;  CEC,  DD-23. 4-5. 


furnaces.”  35  CEC  showed,  on  the  basis 
of  energy  usage  figures  relating  to 
furnaces  marketed  in  California  and 
received  by  CEC  in  connection  with  its 
own  minimum  efficiency  standards 
program,  that  the  ranges  of 
comparability  of  Gas  Furnaces  and 
Small  Gas  Furnaces  are  identical  at  the 
low  end  (the  minimum  efficiency 
standard)  and  virtually  the  same  at  the 
high  end.  CEC  also  suggested  minor 
nomenclature  revisions  for  purposes  of 
clarification.36 

Based  on  these  comments,  the 
Commission  is  amending  Appendix  G  to 
the  Rule  (pertaining  to  furnaces)  in 
general  accordance  with  the  1993  NPR 
proposal.  The  Commission  is  persuaded 
by  the  GAMA  and  CEC  comments, 
however,  that  adoption  of  the  proposed 
sub-category  “Appendix  G2  to  Part 
305 — Small  Furnaces — Gas  (Under 
45,000  Btu’s/hr.  Input)”  would  not 
provide  consumers  with  significantly 
different  efficiency  information  from 
what  the  Furnaces — Gas  sub-category 
(Appendix  Gl)  will  provide.  See  the 
amendments  to  Appendix  G  in  "Text  of 
Amendments,”  below. 

3.  Central  Air  Conditioner  and  Heat 
Pump  Amendments  to  Require  Range 
Information  on  Fact  Sheets  or  in 
Directories  (as  Well  as  on  Labels) 

Currently,  for  central  air  conditioners 
and  heat  pumps,  the  Rule  requires  that 
range  information  appear  only  on  the 
label.37  In  the  1988  NPR,  the 
Commission  sought  comment  on  a 
proposal  to  amend  the  Rule  to  require 
that  the  EER  and  range  information 
appear  in  fact  sheets  or  directories  as 
well  as  on  the  labels.  This  proposal  was 
expected  to  assist  consumers  who  might 
not  see  the  labeled  units  because  they 
are  shopping  for  these  products  through 
directories  or  fact  sheets.38 

In  the  1993  NPR,  noting  that  no 
comment  was  received  on  this  issue  in 
response  to  the  1988  NPR,  the 
Commission  tentatively  concluded  that 
adoption  of  this  requirement  would  be 
in  the  public  interest.  The  Commission 
also  noted  that  ARI’s  current  practice 
was  (as  it  still  is)  to  include  the  ranges 


35GAMA,  D-9,  2.  The  DOE  minimum  efficiency 
standards  for  both  of  these  sub-categories  are  the 
same  (78%  AFUE).  See  10CFR  430.32(e)  (1992). 

“For  example,  renaming  the  categories  other 
than  "Mobile  Home  Furnaces”  to  indicate  that  they 
do  not  include  mobile  home  furnaces,  and  changing 
"Boilers-Gas  (except  gas/steam)”  to  "Boilers-Gas 
(except  steam)”  for  consistency.  CEC,  DD-23,  5.  The 
Commission  believes  that  following  this  suggestion 
could  result  in  confusion  because  of  the  resultant 
difference  in  nomenclature  between  DOE's  furnace 
sub-categories  and  the  Commission's.  Therefore,  the 
Commission  is  not  adopting  CEC's  suggestion. 

37  305.1 1  (a)(5)(iii)(D)  and  (E). 

38  53  FR  22109,  note  17. 


in  its  Directory.39  Amana  supported  this 
proposal  without  giving  any  specific 
reasons.40 

The  Commission  has  determined  to 
amend  the  Rule  as  proposed  to  require 
that  the  EER  and  range  information 
appear  on  fact  sheets  or  in  directories  as 
well  as  on  labels,  for  the  reasons 
expressed  in  the  1988  NPR.  This 
amendment  parallels  the  requirements 
being  announced  today  for  furnaces.  See 
sections  305.11(b)(3)(vi)  and  .ll(c)(3)(vi) 
of  the  amended  Rule  in  "Text  of 
Amendments,”  below. 

4.  Proposed  Amendments  to  Modify 
Room  Air  Conditioner  Range  Sub¬ 
categories 

Currently,  Appendix  E  to  the  Rule 
contains  37  ranges  for  room  air 
conditioners.  The  energy  efficiency 
range  information  the  Commission 
published  prior  to  1988  indicated  that 
the  range  of  efficiencies  of  room  air 
conditioners  was  virtually  the  same  for 
each  of  the  capacity  grouping:-. 
Accordingly,  reducing  the  number  of 
ranges  from  37  to  one  was  expected  to 
decrease  the  industry’s  labeling  burden 
without  affecting  the  information 
provided  to  consumers,  and  the  1988 
NPR  proposed  amending  this  provision 
to  establish  a  single  generic  range.41 

The  comments  in  response  to  the 
1988  NPR  on  this  proposal,  however, 
persuaded  the  Commission  that, 
because  products  in  the  different  sub- 
categories  have  different  features  and 
applications  and  were  required  to  meet 
(as  of  January  1, 1990)  different 
minimum  efficiency  standards, 
consumer  confusion  could  result  if  there 
were  only  a  single  product  category 
range.  Further,  because  NAECA  87  and 
the  DOE’s  Minimum  Efficiency  ^ 
Standards  Rule  set  five  different 
minimum  EER’s  among  the  ten  different 
capacity  groupings,  different  capacity 
grouping  also  seemed  justified.42 
Therefore,  the  1993  NPR  proposed 
amending  the  Rule  to  include  the  sub¬ 
categories  and  capacity  groupings  for 
room  air  conditioners  appearing  in 
DOE’s  Minimum  Efficiency  Standards 
Rule  (which  were  derived  from  NAECA 
87). 

Four  comments  addressed  this  issue. 
Whirlpool  unequivocally  supported 
adoption  of  the  proposed  NAECA  87/ 
DOE  sub-categories.43  AHAM  stated 
that,  although  there  was  no  consensus 
among  its  membership  as  to  how  to 


39  See  58  FR  12823-24. 

40 Amana.  D-l,  2. 

*>  See  53  FR  22109. 

43  See  42  U.S.C.  6295(c)  and  54  FR  6062.  a«  6077 
(Feb.  7,  1989).  * 

43  Whirlpool,  D-3,  4. 
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group  the  products,  all  agree  the 
existing  37  sub-categories  are  too 
many.44  Amana  agreed  with  reducing 
and  reorganizing  the  subcategories,  but 
suggested  its  own  groupings,  which  are 
somewhat  more  detailed  than  those 
proposed  in  the  1993  NPR.45  CEC  stated 
that  it  is  not  necessary  for  the 
Commission  to  use  divisions  for  ranges 
of  comparability  that  DOE  uses  for 
setting  standards.46  CEC.  therefore, 
suggested  instead  two  sub-categories: 
“Non-heat-pumps”  (broken  down  into 
three  capacity  groupings)  and  “Heat 
Pumps”  (in  one  all-inclusive  capacity 
grouping.) 47 

CEC's  more  inclusive  sub-categories 
may  frustrate  consumers  looking  for  the 
most  efficient  product  with  particular 
features  because  they  group  together 
room  air  conditioners  with  many 
different  features. 48  On  the  other  hand. 
Amana  did  not  explain  sufficiently  why 
its  numerous  sub-categories  are 
preferable.  The  Commission  finds  that 
the  sub-categories  proposed  in  the  1993 
NPR  are  sufficiently  detailed  to  help 
consumers  select  the  most  efficient 
product  with  the  features  they  want 
Accordingly,  Appendix  E  of  the 
amended  Rule  in  “Text  of 
Amendments,”  below,  reflects  the 
groupings  proposed  in  the  1993  NPR. 

5.  Other  Products — Proposals  to  Change 
Sub-categories 

a.  Refrigerators,  Refrigerator-freezers 
and  Freezers.  Under  the  current  Rule, 
there  is  one  range  category’  for 
refrigerators,  one  for  refrigerator- 
freezers,  and  one  for  freezers.49  In 
response  to  the  1988  NPR.  four 
comments  recommended  that  the 
Commission  adopt  new  range  categories 
that  parallel  the  sub-categories 
established  by  NAECA  87  and 


14  AI l AM,  D-5.  3-4 

45  Amana.  D-l.  2,  Attachment.  Beyond  stating 
that  the  proposal  does  not  “accurately  group  similar 
products,”  however.  Amana  did  not  explain  why  its 
suggested  groupings  would  be  preferable  to  those 
proposed  in  the  NPR. 

46  CEC.  DD-23.  6. 

47  Id.  at  8.  The  comment  contained  sample  ranges 
of  comparability  charts  based  on  CEC's 
recommended  sub-categories.  CEC  derived  the 
sample  range  charts  using  energy  usage  data  on 
room  air  conditioners  sold  in  California  that  had 
been  submitted  to  CEC  in  connection  with  CEC’s 
minimum  efficiency  standards  program.  CEC  also 
provided  figures  sho vying  the  number  of  each  model 
type  in  each  grouping  that  was  marketed  in  the 
State  of  California. 

48 For  example,  louvered  room  air  conditioners 
cannot  be  used  for  through-the-wall  installation,  so 
consumers  looking  for  a  built-in  product  would  find 
efficiency  information  for  the  louvered  products 
superfluous. 

48  See  Appendices  A-l.  A-2  and  B 


prescribed  in  DOE’s  Minimum 
Efficiency  Standards  Rule.51’ 

In  the  1993  NPR,  the  Commission 
proposed  adopting  the  NAECA  87 
refrigerator,  refrigerator-freezer  and 
freezer  sub-categories.  The  Commission 
stated  that  the  NAECA  87  sub-categories 
would  enable  a  consumer  who  has 
decided  on  a  product  with  certain 
features  and  a  specific  door 
configuration  to  see  a  cost  range  on  the 
label  that  includes  only  models  with  the 
same  features  as  the  labeled  unit.  The 
1993  NPR  also  proposed  adding  a  sub¬ 
category  for  “All-Refrigerators  with 
Automatic  Defrost”  (meaning  a  single¬ 
door  refrigerator,  with  automatic 
defrost,  that  has  a  small  compartment 
for  ice  trays  but  no  compartment  for 
frozen  food  storage),  noting  that  a 
separate  range  would  be  useful  to  those 
consumers  who  are  looking  only  for 
such  a  product.51  In  addition,  the 
Commission  proposed  changing  the 
span  of  the  capacity  groupings  within 
the  sub-categories  from  two  cubic  feet  to 
four  cubic  feet.52  This  would  result  in 
fewer  (and  larger)  groupings  within  each 
of  the  11  sub-categories,  with  more 
models  within  each  group  for 
consumers  to  compare. 

Four  comments  addressed  these 
proposals.  Amana.  Whirlpool  and 
AHAM  supported  adoption  of  the 
NAECA  87  sub-categories.53  Amana  also 
supported  changing  from  two-  to  four- 
cubic-foot  increments,54  but  Whirlpool 
and  AHAM  opposed  this  change. 
Whirlpool  contended  that  such 
increments  would  depict  larger  units  in 
a  given  category  as  being  less  efficient, 
which  would  be  inaccurate,  since  “a 
higher  kWh/year  does  not  mean  the  unit 
is  less  efficient."55  AHAM  said  four- 


50  See  the  discussion  in  the  1993  NPR  at  58  FR 
12824-25.  NAECA  87  divides  refrigerators  and 
refrigerator-freezers  into  seven  sub-categories,  based 
on  the  configuration  of  the  doors  to  the  two 
compartments  and  whether  the  defrost  systems  are 
manual  or  automatic.  It  divides  freezers  into  three 
sub-categories:  two  for  upright  (depending  on  type 
of  defrost  system)  and  one  for  chest  and  all  other 
types  of  freezers.  DOE  has  adopted  these  sub¬ 
categories  in  its  Minimum  Efficiency  Standards 
Rule.  See  10  CFR  430.32(a). 

51  The  DOE  test  procedure  for  refrigerators  and 
refrigerator-freezers  defines  “all-refrigerator”  as  “an 
electric  refrigerator  which  does  not  include  a 
compartment  for  the  freezing  and  long  time  storage 
of  food  at  temperatures  below  32  degrees  F  (0.0 
degrees  C).  It  may  include  a  compartment  of  0.50 
cubic  capacity  (14.2  liters)  or  less  for  the  freezing 
and  storage  of  ice.”  10  CFR  Part  430,  Subpart  B. 
Appendix  A-l,  1.4  (1992). 

51  For  example,  instead  of  grouping  products  in 
increments  of  two  cubic  feet,  such  as:  5.5  to  7.4,  7.5 
to  9.4,  etc.,  the  amended  appendices  would  group 
them  in  four-cubic-foot  increments,  such  as:  5.5  to 
9.4,  9.5  to  13.4.  etc. 

s*  Amana,  D-l,  1;  Whirlpool.  D-3.  4;  AHAM.  D- 
5.  4-5. 

54  Amana,  D-l.  1. 

55  Whirlpool.  D-3.  4. 


cubic-foot  increments  would  make  it 
harder  for  consumers  to  compare  the 
energy  efficiency  of  similarly  sized 
products.56 

CEC  disagreed  with  the  1993  NPR’s 
proposed  sub-categories,  critiquing 
some  assumptions  and  definitions  upon 
which  they  were  based.57  In  addition. 
CEC  opposed  the  Commission's 
proposal  to  adopt  a  sub-category  for 
“All-refrigerators  with  Automatic 
Defrost,”  noting  that  the  term  “All¬ 
refrigerator”  is  not  used  in  DOE’s 
Minimum  Efficiency  Standards  Rule, 
and  is  defined  only  in  the  DOE  test 
procedure  for  refrigerators,  refrigerator- 
freezers  and  freezers.5" 

CEC  proposed  sub-categories  very 
similar  to  those  currently  provided  in 
the  Rule.  The  CEC  proposal  is  based  on 
an  analysis  of  different  possible  sub¬ 
category  combinations  using  the  actual 
number  of  these  products  in  the  State  of 
California.59  The  recommended  sub¬ 
categories  were:  Refrigerators; 
Refrigerator-freezers;  and  Freezers  (with 
a  further  breakout  into  Upright  and 
Chest).  Capacity  groupings  were  in  four- 
cubic-foot  increments,  as  proposed  in 
the  1993  NPR.  However,  CEC’s  proposal 
still  differs  from  the  current 
requirements  in  its  breakout  of  Freezers 
into  Upright  and  Chest. 

The  Commission  is  not  persuaded  by 
CEC’s  comments  that  the  NAECA  87 
sub-categories  are  inappropriate.  The 
NAECA  87  sub-categories  are  based  on 
features  and  door  configurations;  they 
will  benefit  consumers  because  these 
features  are  of  major  significance  to 
them  when  shopping.60  Therefore,  the 
amended  Rule  adopts  the  NAECA  87 
sub-categories  for  refrigerators, 
refrigerator-freezers  and  freezers.  See 
Appendices  A1-A8  and  B1-B3  in  “Text 
of  Amendments,”  below. 

After  analyzing  the  distribution  of 
models  among  the  capacity  groupings, 
however,  the  Commission  has 
determined  to  retain  the  two-cubic  foot 
increments  currently  required  in  the 
ranges  of  comparability  for  these 
products.  There  are  enough  models 
available  in  the  more  popular  size 
groupings  so  that  two-cubic-foot 
increments  will  provide  consumers  with 
meaningful  selections  among  these 


56  AHAM.  D-5,  4-5. 

57  CEC.  DD-23.  9-19. 

58 Id.  at  11.  A  footnote  in  the  table  setting  out  the 
minimum  efficiency  standards  for  refrigerators, 
refrigerator-freezers  and  freezers  in  DOE’s 
Minimum  Efficiency  Standards  Rule  refers  to  “all 
refrigerators  with  automatic  defrost,”  without  a 
hyphen  between  “all”  and  “refrigerators."  CEC 
contends  that  this  simply  means  “all  refrigerators." 
which  could  just  as  easily  be  written 
“refrigerators." 

58  id  at  12-19. 

60  See  the  discussion  in  the  NPR  at  58  FK  1 2825. 
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products  within  the  new  sub-categories. 
Moreover,  the  Commission  agrees  with 
AHAM  that  consumers  could  find  it 
more  difficult  to  use  the  ranges  of 
comparability  to  compare  similar 
models  if  the  capacity  groupings  were 
broken  into  four-cubic-foot  increments. 
The  number  of  different  models  in  some 
of  the  four-foot  groupings  would  be  so 
large  as  to  inhibit  the  consumer 
selection  process.  For  example,  consider 
a  consumer  looking  for  a  19-cubic-foot 
refrigerator-freezer  with  axiomatic 
defrost  and  top-mounted  freezer  and 
without  through-the-door  ice  service.  If 
the  appropriate  subcategory  were 
divided  into  two-cubic-foot  increments 
(18.5  cu.  ft.  to  20.4  cu.  ft.),  the  consumer 
would  be  comparing  the  labeled  model 
with  180  other  models.  The  use  of  four- 
cubic-foot  increments  would  result  in 
the  addition  of  another  215  models, 
most  of  which  would  be  sufficiently 
larger  than  the  desired  19-cubic-foot 
model  (they  would  be  from  20.5  to  22.4 
cu.  ft.)  that  the  information  would  be 
superfluous  and  likely  confusing. 
Accordingly,  the  Commission  finds  that 
two-cubic-foot  increments  would  be 
more  likely  to  assist  consumer  selection 
efforts  than  four-cubic- foot  increments. 

In  response  to  CEC’s  comments  on  the 
proposed  “All-Refrigerator  with 
Automatic  Defrost”  sub-category,  the 
Commission  has  changed  the 
designation  of  Appendix  Al  from  the 
previously  proposed  “All-Refrigerators 
with  Automatic  Defrost”  to 
“Refrigerators  with  Automatic  Defrost,” 
and  is  including  a  definition  of  “all¬ 
refrigerator”  within  the  definition  of 
“electric  refrigerator.”  61  See  Appendix 
Al  and  section  305.3(a)(1)  of  the 
amended  Rule  in  “Text  of 
Amendments,”  below. 

b.  Clothes  washers  arid  dishwashers. 
The  1988  NPR  solicited  comment  on 
whether  the  Commission  should  adopt 
different  sub-categories  for  other 
products.  The  current  Rule  prescribes 
for  dishwashers  and  clothes  washers 
two  sub-categories  each  (“Standard” 
and  “Compact”).62  In  response  to  the 
1988  NPR,  one  comment  suggested 
revising  the  current  two  sub-categories 
for  dishwashers  based  on  the  internal 


61 CEC  also  stated  that  refrigerator-freezers  with 
internal  freezers  are  not  mentioned  in  DOE's  or  the 
Commission’s  regulations  but  should  be  covered  by 
the  Rule.  DD-24  at  12.  In  feet,  these  products  are 
already  covered  by  the  definition  of  refrigerator- 
freezer  in  section  305.3(aH2)  of  the  Rule.  Finally. 
CEC  expressed  dissatisfaction  with  the  fact  that 
refrigerators  combined  with  other  appliances 
(usually  stoves)  are  not  covered  by  the  Rule.  Such 
coverage  is  not  possible,  however,  because  there  is 
at  this  time  no  DOE  test  to  measure  their  energy 
use. 

62  See  Appendix  C  (Dishwashers)  and  Appendix 
F  (Clothes  washers). 


water-heating  feature  for  some 
dishwashers  and  the  two  sub-categories 
for  clothes  washers  based  on  tub 
capacity,  door  configuration,  and  other 
features.63  In  the  1993  NPR,  the 
Commission  proposed  to  retain  the 
existing  sub-categories  for  dishwashers 
and  clothes  washers,  noting  that 
NAECA  87  did  not  create  new  sub¬ 
categories  for  these  two  products.64  At 
that  time,  the  standards  for  the  products 
in  DOE’s  Minimum  Efficiency 
Standards  Rule  involved  only  the 
mandatory  inclusion  of  an  energy¬ 
saving  feature  consisting  of  an  option  to 
dry  without  heat  for  dishwashers  and  an 
unheated  wash  option  for  clothes 
washers.65  The  Commission  noted, 
however,  that  if  future  revisions  to  the 
DOE  standards  appeared  to  warrant  a 
change  in  the  categories  for  these 
products,  the  Commission  would 
consider  the  issue  at  that  time. 

Five  comments  addressed  this  issue. 
All  five  supported  retaining  the  current 
sub-categories  for  dishwashers.66  Four 
comments,  however,  suggested  changing 
the  sub-categories  for  clothes  washers 
by  adding  two  further  subdivisions — 
horizontal  axis  and  vertical  axis.67  In 
support,  AHAM  stated  that  the 
technologies  of  the  two  proposed 
subdivisions  are  different  and  that 
consumers  interested  in  the  horizontal 
axis  market  niche  should  be  able  to 
compare  products  within  that 
subdivision.68 

Horizontal  axis  clothes  washers 
(which  are  generally  front-loading)  are 
significantly  more  energy-efficient  than 
vertical  axis  washers  (generally  top¬ 
loading).  Because  the  typical  door 
configurations  for  these  products  are 
different,  consumers  may  shop  for  only 
one  configuration,  and  information 
respecting  the  energy  usage  of  products 
having  the  other  configuration  may  not 
be  useful.  For  example,  consumers 
wanting  to  stack  a  clothes  dryer  on  top 
of  their  washer  to  conserve  space  would 
only  be  interested  in  a  front  loading 
washer. 


^  See  58  FR  12825  (March  5. 1993). 

^  Id. 

“  See  54  FR  6062.  6077  (Feb.  7. 1989).  Both 
standards  were  prescribed  earlier  in  NAECA  87, 
however,  and  became  effective  on  January  1, 1988. 

Whirlpool,  D-3.  4;  AHAM.  D-5.  5;  New 
Harmony,  D-D-7, 1-3  and  Attachment;  Speed 
Queen,  D-8,  2;  CEC.  DD-23,  20  (CEC  also  supported 
the  proposal  not  to  change  the  sub-categories  for 
clothes  washers). 

*’ Whirlpool.  D-3.  4;  AHAM.  D-5,  5;  New 
Harmony,  D-D-7. 1-3  and  Attachment:  Speed 
Queen.  D-8,  2.  New  Harmony  suggested  modifying 
the  definition  for  "energy  factor”  to  include  the 
subdivisions,  and  Speed  Queen  suggested  that  front 
loaders  (usually  horizontal  axis)  should  not  be 
included  in  the  same  sub-categories  with  top 
loaders  (usually  vertical  axis.) 

M  AHAM,  D-5,  5. 


The  Commission  finds,  therefore,  that 
separate  ranges  of  comparability  for 
these  products  would  benefit 
consumers.  Accordingly,  the 
Commission  is  retaining  the  current 
sub-categories  for  dishwashers  but 
amending  the  sub-categories  for  clothes 
washers  to  reflect  a  further  subdivision 
into  top-loading  and  front-loading 
models.  See  Appendix  F — Clothes 
Washers,  in  “Text  of  Amendments,” 
below. 

6.  Energy  Cost  Descriptor — Proposals  to 
Change  From  Estimated  Annual 
Operating  Cost  to  an  Alternative 
Descriptor  for  Some  Products 

For  five  appliance  categories 
(refrigerators  and  refrigerator-freezers, 
freezers,  dishwashers,  clothes  washers 
and  water  heaters),  the  Rule  requires 
that  labels  reflect  the  estimated  annual 
dollar  cost  of  operation  for  the  product 
and  the  applicable  range  of  comparable 
products.  This  cost  information  is 
calculated  by  using  the  National 
Average  Representative  Unit  Costs 
("NARUCs”)  for  energy  that  DOE 
develops  and  publishes  annually  in  the 
Federal  Register.69  The  Commission 
publishes  revised  ranges  of 
comparability  annually  in  the  Federal 
Register  if  the  upper  or  lower  limits 
change  by  15%  or  more  from  the 
previously  published  ranges.  If  the 
ranges  do  not  change,  the  Commission 
publishes  a  notice  that  the  prior  range 
is  still  applicable  for  the  next  year. 

The  1988  NPR  solicited  comment  on 
using  alternate  energy  descriptors  that 
would  remain  constant,  rather  than 
dollar  descriptors.  It  proposed  that  the 
labels  disclose  energy  usage  in  kilowatt- 
hours  for  electrically  fueled  products, 
therms  for  natural  gas  products,  and 
gallons  for  oil-fueled  water  heaters.  In 
the  alternative,  the  1988  NPR  proposed 
using  an  energy  factor  similar  to  the  EER 
for  furnaces,  room  air  conditioners,  and 
central  air  conditioners.70  The 
comments  submitted  in  response  to  the 
1988  proposal  generally  favored  the 
elimination  of  dollar  energy  usage 
descriptors  in  favor  of  an  energy 
consumption  descriptor  on  labels  for 
refrigerators,  refrigerator-freezers  and 
freezers,  clothes  washers,  and 
dishwashers.  In  contrast,  the  comments 
generally  favored  either  retention  of 
dollar  cost  or  use  of  an  energy  factor  on 
labels  for  water  heaters.71 

In  the  1993  NPR,  the  Commission 
noted  that  most  appliance  models 


'•"See  42  U.S.C.  6293(b)(4).  These  energy  cost 
figures  are  incorporated  into  §  305.9  of  the 
Commission’s  Rule. 

70  See  53  FR  22109-10. 

71  See  58  FR  12826-28. 
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change  about  every  three  years,  whereas 
the  DOE  energy  costs  change  annually 
because  of  fuel  cost  changes.  If  energy 
cost  changes  affect  the  upper  or  lower 
limits  of  the  ranges  of  comparability  by 
15%  or  more,  new  labels  are  required. 

As  a  result,  a  floor  model  on  display  for 
a  lengthy  time  may  show  an  operating 
cost  that  is  different  from  the  cost 
shown  on  an  identical,  newer  unit 
delivered  to  a  consumer’s  home  because 
the  Commission  has  required  new 
labels,  not  because  of  any  change  in  the 
product’s  efficiency.  For  the  same 
reason,  two  identical  floor  models, 
manufactured  in  different  year?,  may 
display  different  operating  costs.  Also, 
models  with  different  features  can  have 
labels  based  on  different  DOE  cost 
figures,  making  it  unlikely  that  average 
consumers  can  accurately  compare  their 
energy  usage.  As  a  result,  many 
consumers  who  are  familiar  with  energy 
cost  information  may  question  the 
accuracy  of  cost  information  on  labels.72 

Pursuant  to  EPCA,  labels  may  disclose 
an  alternate  energy  use  figure, 
determined  in  accordance  with  DOE 
tests,  if  the  Commission  determines  that 
estimated  annual  operating  cost  is  not 
likely  to  assist  consumers  in  making 
purchasing  decisions  or  is  not 
economically  feasible.73  For  the  reasons 
set  forth  in  the  1993  NPR,  the 
Commission  concludes  that  use  of  a 
dollar  figure  as  the  primary  descriptor  of 
energy  usage  is  not  likely  to  assist 
consumers  in  making  purchasing 
decisions  regarding  refrigerators, 
refrigerator-freezers,  freezers,  clothes 
washers,  dishwashers,  and  water 
heaters.  Providing  such  label 
information  may  adversely  affect  the 
value  of  the  labeling  program.74  Below, 
the  Commission  discusses  the  specific 
alternative  disclosures  to  be  made  for 
each  product  category. 

a.  Refrigerators,  refrigerator-freezers 
and  freezers.  In  the  1993  NPR,  the 
Commission  proposed  using  kilowatt- 
hours  per  year  (“kWh/year”)  as  the 
primary  energy  usage  descriptor  instead 
of  a  dollar  cost  on  labels  for 
refrigerators,  refrigerator-freezers  and 
freezers.75  The  Commission  stated  that, 
although  a  kWh/year  energy  usage 
descriptor  is  more  technical,  its  use 
would  minimize  label  changes.  The 
Commission  said  that  those  consumers 
who  want  to  use  a  dollar  cost  figure  can 
use  the  cost  grid  on  the -label  that  was 
proposed  to  supplement  the  kWh/year 
energy  usage  descriptor. 


See  58  FR  12827  at  note  85. 
73 42  U.S.C.  6294(c)(l)(A)(ii). 

74  See  58  FR  12827. 

75  Id 


The  eight  comments  that  addressed 
the  proposal  strongly  supported  it.76 
Several  noted  that  this  type  of 
disclosure  is  advantageous  because  it  is 
the  same  disclosure  that  Canada 
requires  on  its  EnerGuide  labels  for 
appliances.77  Two  suggested  that  labels 
include  definitions  of  kWh/year.78 
Therefore,  the  Commission  has 
determined  to  require  the  disclosure  of 
kWh/year  as  the  energy  usage  descriptor 
for  refrigerators,  refrigerator-freezers  and 
freezers.  The  Commission  also  is 
requiring  that  a  definition  for  kWh/year 
be  used  on  the  labels. 

Because  the  kWh/year  figures  can 
easily  be  multiplied  by  an  appropriate 
cost  per  year  for  electricity  to  provide  an 
estimated  annual  operating  cost  for  the 
labeled  product  and  the  ranges  of 
comparability,  the  Commission  has 
determined  to  no  longer  require  that  the 
labels  for  refrigerators,  refrigerator- 
freezers  and  freezers  contain  a  cost  grid. 
However,  the  primary  kWh/year 
disclosure  will  be  supplemented  by  a 
single  disclosure  of  estimated  annual 
operating  cost  in  the  form  of  a  statement 
at  the  bottom  of  the  label.  This 
statement  will  show  the  operating  cost 
for  the  labeled  product  derived  using 
the  DOE  annual  average  cost  for 
electricity.  The  statement  will  identify 
the  specific  costs  per  unit  for  electricity 
and  the  year  DOE  published  it.79 
Because  the  cost  figure  in  the  statement 
will  be  supplemental  information, 
rather  than  the  primary  basis  for 
product  comparisons,  the  cost  figure 
only  need  be  revised  whenever  a  general 
revision  of  labels  is  occasioned  by  a 
change  of  more  than  15%  in  the  kWh/ 
year  ranges  of  comparability.80  This 
approach  will  enable  consumers  to 
compare  generally  the  energy  usage  of 
products  expressed  as  an  operating  cost. 
This  figure  supplements  the  main 
energy  usage  descriptor  by  giving 
consumers  some  sense  at  a  glance  of 
how  energy  usage  differences  are 
translated  into  dollars  and  cents.  This 
should  be  helpful  for  those  consumers 
who  do  not  know  their  local  utility 


76  Amana.  D-l.  2-3;  Whirlpool,  D-3,  2;  Maytag, 
D-4, 1-2;  AHAM.  D-5,  6-10;  ACEEE,  DD-8,  1; 
WSEO,  DD-9,  2;  EGIA.  DD-21. 1-2;  CEC.  DD-23, 

20. 

77  Amana.  D-l,  3;  Maytag,  D— 4,  3-4;  AHAM,  D- 
5.  8-9. 

78  ACEEE,  DD-8, 1:  "A  kilowatt-hour  is  a  measure 
of  electricity  use;"  ACEEE  also  suggested  making 
clear  that  the  lower  the  kWh/year,  the  better  the 
efficiency  of  the  product;  WSEO,  DD-9,  2:  “Energy 
efficient  freezers  use  fewer  Kilowatt-hours  per  year 
and  cost  less  to  run.  A  Kilowatt-hour  is  a  measure 
of  electricity.” 

78  See  discussion  of  the  operating  cost  statement 
in  connection  with  the  elimination  of  cost  grids  in 
Part  IV.B.4.b.,  below. 

80  The  operating  cost  statement  will  not  include 
a  range  of  operating  costs. 


rates.  See  §  305.1  l(a)(5)(i)(E)  and  the 
Sample  Label  for  refrigerator-freezers  in 
the  Amended  Rule  in  “Text  of 
Amendments,"  below.. 

b.  Clothes  washers  and  dishwashers. 
The  Rule  currently  requires  labels  for 
clothes  washers  and  dishwashers  to 
contain  two  energy  descriptors — one  to 
show  the  cost  of  operation  for  each 
water-heating  method  (electricity  or 
gas).81  The  1988  NPR  proposed 
replacing  the  two  dollar  operating  cost 
disclosures  with  disclosures  of  kWh/ 
year  and  therms  per  year.82  Specifically, 
the  Commission  proposed  that  one 
disclosure  would  show  kWh  per  cycle 
(to  run  the  machine  and  heat  the  water) 
when  an  electric  water  heater  is  used. 
The  other  would  show  kWh  per  cycle 
(to  run  the  machine)  and  therms  of  gas 
per  cycle  (to  heat  the  water)  when  the 
product  is  used  with  a  gas  water  heater. 
This  approach  would  require  two  sets  ol 
ranges,  as  well — one  under  eac  h 
disclosure. 

In  the  1993  NPR,  the  Commission 
reiterated  that  use  of  a  dollar  cost 
disclosure  for  these  products  is  unlikely 
to  assist  consumers  in  making  purchase 
decisions,  and  that  simplified  labels  that 
used  alternative  energy  usage 
descriptors  would  be  better.  The 
Commission  further  stated  that 
disclosing  the  energy  used  per  cycle,  as 
proposed  in  the  1988  NPR,  would 
require  two  disclosures  that  would 
clutter  the  label  and  possibly  confuse 
consumers.83 

In  the  1993  NPR,  the  Commission 
therefore  proposed  using  an  energy 
factor  as  the  alternative  descriptor 
because  it  would  result  in  a  label  with 
only  one  energy  usage  descriptor  and 
range  disclosure,  as  on  labels  for  all 
other  products.  As  discussed  in  note 
nine,  above,  an  energy  factor  is  a 
numerical  measure  of  the  useful  output 
of  an  appliance’s  services  divided  by  the 
energy  input.  The  DOE'  test  procedures 
assume,  for  purposes  of  calculating  the 
energy  factor,  that  the  water  used  by  the 
appliances  is  electrically  heated. 
Accordingly,  the  procedures  yield  a 
single  energy  factor  for  a  dishwasher  or 
clothes  washer  disclosure,  instead  of 
two.  The  Commission  also  proposed 


81  See  Sample  Labels  for  clothes  washers  and 
dishwashers  in  Appendix  K  of  the  Rule.  Although 
the  motors  that  power  clothes  washers  and 
dishwashers  run  on  electricity,  the  source  of  the 
energy  used  to  heat  the  water  they  use  could  be 
either  natural  gas  or  electricity.  When  these 
products  use  water  heated  with  natural  gas,  heating 
the  water  accounts  for  fifty  percent  of  the  energy 
consumed  during  testing.  When  they  use 
electrically  heated  water,  eighty  percent  of  the 
energy  used  by  the  product  is  consumed  in  heating 
the  water. 

82  See  53  FR  22110  at  note  22. 

83  See  58  FR  12827. 
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retaining  the  two  cost  grids  that  are  on 
the  labels:  one  showing  various  annual 
costs  of  operation  with  electrically 
heated  water  (calculated  using  various 
costs  for  electricity),  and  one  for  gas- 
heated  water  (using  various  costs  for 
gas).  The  Commission  suggested  that 
this  labeling  approach  would  permit 
easier  comparisons  among  similar 
models  and  that  the  two  cost  grids  * 
would  enable  consumers  to  calculate 
annual  operating  costs  and  compare 
models  on  the  basis  of  how  their  water 
is  heated. 

Eighteen  comments  addressed  this 
proposal.84  Four  supported  the 
proposal.85  ACEEE  preferred  energy 
factor  to  EER,86  and  WSEO  supported 
use  of  an  energy  factor  because  "it  is 
consistent  with  past  practice,  industry 
terminology  and  the  DOE  test 
procedures.”87  CEC  noted  that  “there  is 
no  easily  understood  way  of  describing 
the  efficiency  of  a  dishwasher,  clothes 
washer,  or  water  heater.  Thus,  the  best 
we  can  hope  for  is  to  have  an  energy 
factor  which  the  consumer  recognizes  as 
a  measure  of  efficiency  and  that  the 
consumer  recognizes  that  a  high 
[energy]  factor  means  high 
efficiency.”88 

Fourteen  comments  opposed  the 
proposal.89  These  comments  contended 
that  an  energy  factor  is  too  complicated 
and  confusing  and  will  mean  nothing  to 
consumers.90  Five  suggested  changing 


84  Comments  from  the  appliance  industry,  the 
state  agencies,  and  the  consumer  group  were 
specifically  related  either  to  both  dishwashers  and 
clothes  washers,  or  clothes  washers  only  {New 
Harmony,  D-7, 1-3,  and  Speed  Queen,  D-8, 1). 
Comments  from  gas  utilities  generally  encompassed 
dishwashers,  clothes  washers,  and  water  heaters, 
with  a  clear  emphasis  on  water  heaters.  Some 
utilities  rejected  use  of  an  energy  factor  without 
mentioning  any  specific  product  category  (see, 
Brooklyn  Gas,  DD-2. 1;  Mississippi  Gas,  DD-4, 1- 
2,  4;  PG&W,  DD-5, 1;  Memphis  Electric  and  Gas, 
DD-18,  1-2). 

88  ACEEE,  DD-8, 1:  WSEO.  DD-9,  1-2;  CEC.  DD- 
23,  20;  New  Harmony  did  not  specifically  endorse 
the  use  of  an  energy  factor,  but  did  suggest  a 
specific  definition  for  the  term,  thus  implying 
acceptance  of  it.  D-7, 1-3. 

80  ACEEE,  DD-8, 1.  The  comment  was  in  response 
to  a  question  in  the  1993  NPR  (see  Question  1.  a., 
at  58  FR  12830). 

87  WSEO.  DD-9,  2. 

88  CEC,  DD-23,  23. 

"Whirlpool,  D-3,  2;  Maytag,  D-4, 1-2;  AHAM, 
D-5,  6-7,  9-10;  Speed  Queen,  D-8, 1;  PSCNC.  DD- 
1,  2;  Brooklyn  Gas,  DD-2, 1;  Peoples  Gas,  DD-3,  1; 
Mississippi  Gas,  DD-4, 1-2, 4;  PG&W,  DD-5, 1; 
Memphis  Electric  and  Gas,  DD-18, 1-2;  LG&E,  DD- 
19,  3-4;  EGLA,  DD-21,  2;  AGA,  DD-22,  2-4; 

ENTEX,  DD-24,  2-3. 

90  See,  for  example.  Whirlpool,  D-3,  3  (energy 
factors  have  meaning  to  engineers,  but  not  to 
consumers);  Maytag,  D-4, 1-2  (energy  factors  would 
be  very  difficult  and  even  overwhelming  to 
consumers  and  retail  salespeople).  Mississippi  Gas 
suggested  that  the  use  of  an  energy  factor  could 
discriminate  against  minority  and  low  income 
households  and  attached  the  results  of  a  consumer 
survey  In  support  of  its  contention.  DD-4, 1-2. 


to  an  energy  consumption  disclosure, 
such  as  kilowatts  per  cycle  or  per  year.91 
Nine  recommended  retaining  the 
estimated  annual  operating  cost.92 

Two  of  the  comments  favoring 
estimated  annual  operating  cost 
included  consumer  survey  results  in 
support  of  their  position.  ENTEX 
attached  consumer  survey  results 
indicating  that  80%  of  200  consumers 
surveyed  preferred  the  current  label 
when  asked  to  compare  the  1993  NPR 
Sample  4  dishwasher  label  with  the 
current  (estimated  annual  operating 
cost)  dishwasher  label.93  Mississippi 
Gas’s  results  of  a  similar  consumer 
survey  indicated  that  48.5%  of  200  mall 
intercept  consumers94  preferred  an 
estimated  annual  operating  cost 
disclosure,  as  did  nine  out  of  ten 
consumers  interviewed  on  videotape.95 

Some  of  the  comments  supporting  a 
cost  disclosure  contended  that  an 
energy  factor  disclosure  actually  would 
mislead  consumers.96  Several  referred 
to  the  1979  Statement  of  Basis  and 
Purpose,  in  which  the  Commission 
concluded  that,  for  appliances  other 
than  climate  control  equipment,  any 
alternative  to  the  estimated  annual 
operating  cost  disclosure  predicated  on 
the  DOE  tests  (including  the  most  often 
cited  alternative — the  energy  factor) 
would  not  be  likely  to  assist  consumers 
in  making  purchasing  decisions.97 

The  five  comments  favoring  an  energy 
consumption  disclosure  recommended 
the  use  of  kilowatt-hours — four 
suggesting  kilowatt-hour  use  per  cycle 
(kWh/cycle) 98  and  one  suggesting  kWh/ 
cycle  or  kilowatt-hour  use  per  year 
(k\Vh/year).99  Whirlpool,  Maytag,  and 
AHAM  commented  that  consumers  are 
familiar  with  kilowatt-hours  because 
they  see  them  every  month  on  their 
electric  bills.100  Whirlpool  contended 
that,  with  a  disclosure  of  kWh/cycle, 
dual  disclosures  and  cost  grids  would 
not  be  necessary,  since  consumers 
would  have  all  they  need  to  make  a 
comparative  purchasing  decision. 


•'*  Whirlpool.  D-3,  2;  Maytag,  D-4, 1-2;  AHAM, 
D-5,  6-7,  9-10;  Speed  Queen,  D-8, 1;  EGIA,  DD- 
21.  2. 

07  PSCNC,  DD-1,  2;  Brooklyn  Gas,  DD-2, 1; 
Peoples  Gas,  DD-3, 1;  Mississippi  Gas,  DD—4, 1-2, 

4;  PG&W,  DD-5, 1;  Memphis  Electric  and  Gas,  DD- 
18,  1-2;  LG&E,  DD-19,  3-4;  AGA.  DD-22,  2-4; 
ENTEX,  DD-24,  2-3. 

83  DD-24,  4,  Attachment.  16. 

94  DD—4,  3,  Attachment,  17-18. 

95  DD-4.  Attachment,  30. 

"This  argument  pertains  only  to  water  heaters, 
however,  as  discussed  in  Part  IV.  A.  6.  c.,  below. 

97  The  reference  is  to  44  FR  66478  (Nov.  19, 

1979).  See  Brooklyn  Gas,  DD-2, 1:  LG&E.  DD-19, 

2;  AGA,  DD-?2.  2-3. 

"Whirlpool.  D-3,  2;  Maytag,  D-4,  1-2:  AHAM. 
D-5, 6-7,  9-10;  EGLA,  DD-21,  2. 

"Speed  Queen,  D-8, 1. 

'"Whirlpool,  D-3,  3;  Maytag,  D— 4,  2;  AHAM,  10. 


Whirlpool  suggested  that  those  few 
consumers  who  would  want  to  know 
the  estimated  annual  operating  cost  of 
their  appliance  with  a  gas  water  heater 
could  probably  obtain  the  information 
from  the  manufacturer.101  AHAM 
recommended  disclosing  kWh/cycle  as 
the  main  disclosure  and  disclosing 
additionally  the  percentage  reduction  in 
operating  cost  if  a  gas  water  heater  is 
used.102  AHAM  and  Speed  Queen 
pointed  out  that  a  kilowatt-hour 
disclosure  would  be  consistent  with  the 
requirements  of  the  Canadian  Energuide 
labels  for  these  products,  with  Speed 
Queen  specifically  mentioning  kWh/ 
year,  rather  than  kWh/cycle.103 

In  the  1993  NPR,  the  Commission 
explained  its  reasons  for  proposing  not 
to  require  the  disclosure  of  estimated 
annual  operating  cost  as  the  primary 
energy  usage  disclosure  on  labels.  Those 
reasons  are  summarized  in  Part  IV.A.6., 
immediately  above.104  The  comments 
favoring  the  continued  use  of  estimated 
annual  operating  cost  on  labels  for  these 
products  have  not  provided  any  new 
information  that  would  support  a 
change  in  the  Commission’s  tentative 
conclusion  about  this  issue.  The 
Commission  rejects,  therefore,  the 
suggestions  that  operating  cost  be 
retained  as  the  primary  descriptor  on 
dishwasher  and  clothes  washer  labels, 
and  reiterates  its  conclusion  that 
estimated  annual  operating  cost  as  the 
primary  energy  usage  disclosure  is  not 
likely  to  assist  consumers  in  making 
purchasing  decisions  with  respect  to 
these  products. 

The  comments  supporting  the 
Commission’s  proposed  use  of  energy 
factor  did  not  elaborate  on  why  they 
believed  this  descriptor  would  be 
appropriate.105  In  contrast,  the 
comments  opposing  the  use  of  energy 
factor  were  unanimous  in  the  specific 
criticism  that  the  term  would  mean 
nothing  to  consumers  and  would 
confuse  them.106  For  example,  Maytag 
stated  that  it  was  difficult  to  explain 
energy  factor  sufficiently  to  Maytag 
employees,  even  when  the  person 


Whirlpool.  D-3.  3. 

AHAM.  D-5,  6-7,  9-10. 

101  AHAM,  D-5.  8-9;  Speed  Queen.  D-8, 1. 

104  See  58  FR  12826-27. 

,05  ACEEE  supported  its  use  without  elaboration. 
ACEEE.DD-8, 1.  WSEO  favored  energy  factor 
because  its  use  would  be  consistent  with  the  DOE 
test  and  with  “Industry  terminology  and  past 
practice,”  (presumably  a  reference  to  its  use  in  the 
GAMA  Directory  for  water  heaters,  because  the 
current  labels  for  clothes  washers  and  dishwashers 
require  the  disclosure  of  estimated  annual  operating 
cost,  not  an  energy  factor.)  WSEO,  DD-9,  2.  CEC 
acknowledged  that  communication  of  energy  usage 
for  these  two  product  categories  is  difficult  to 
accomplish,  and  that  an  energy  factor  is  the  best 
one  could  hope  for.  CEC.  DD-23,  23. 

See  note  89,  above. 
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explaining  the  term  thoroughly 
understood  the  concept.  Maytag  also 
contended  that  consumers  seeing  energy 
factors  would  be  confused  by  the 
association  of  higher  numbers  with 
higher  efficiency.  For  operating  cost 
descriptors  for  clothes  washers  and 
dishwashers,  “smaller  is  better.” 107  The 
Commission  is  therefore  persuaded  by 
the  comments  that  the  energy  factor 
proposed  in  the  1993  NPR  is  not  the 
most  appropriate  alternative  to 
operating  cost  as  an  energy  usage 
descriptor  for  these  two  product 
categories. 

The  Commission  concludes  that  an 
energy  consumption  descriptor  in  terms 
of  kilowatt-hours  of  electricity 
consumed  per  year  (kWh/year)  would 
be  the  best  alternative  disclosure  of 
energy  usage  for  clothes  washers  and 
dishwashers.  As  several  comments 
pointed  out,  consumers  are  familiar 
with  kilowatt-hours  from  their  utility 
bills,  so  kilowatt-hour  use  will  be  more 
familiar  than  an  energy  factor.108  The 
required  disclosure  will  be  in  terms  of 
electricity  consumed  using  an  electric 
water  heater  alone,  without  showing 
energy  consumption  for  use  of  the 
product  with  both  an  electric  and  gas 
water  heater.  By  comparing  the  kWh/ 
year  of  one  product  to  another, 
consumers  will  be  able  to  see  how  the 
products  use  energy  relative  to  one 
another.109  This  fulfills  the  EnergyGuide 
program’s  purpose  of  providing 
consumers  with  comparative  energy 
usage  information  for  making 
purchasing  decisions. 

The  Commission  agrees  with 
Whirlpool  that  use  of  a  kilowatt-hour 
usage  descriptor  eliminates  the  need  for 
a  cost  grid  because  those  consumers 
who  so  wish  may  multiply  the  kWh 
figure  by  a  cost  per  kWh  for  electricity 
and  convert  the  descriptor  into  a  cost- 
per-year  figure.110  However,  as  with 
labels  for  refrigerators,  refrigerator-  • 
freezers  and  freezers,  water  heaters,  and 
room  air  conditioners,  the  primary 
kWh/year  disclosure  will  be 
supplemented  by  an  estimated  annual 
operating  cost  disclosure  in  the  form  of 
a  statement  at  the  bottom  of  the  label. 
For  clothes  washers  and  dishwashers, 
this  statement  will  show  two  operating 
costs  for  the  labeled  product — one 
calculated  on  the  basis  of  its  use  with 
an  electric  water  heater,  and  one  with  a 


107  Maytag,  D— 4. 1. 

Whirlpool,  D-3,  3;  Maytag,  D-4,  2:  AHAM,  10. 

109 The  range  of  comparability  scale  will,  as 
before,  provide  information  as  to  how  the  labeled 
product  compares  in  energy  usage  to  all  other 
similarly  sized  products. 

"“Whirlpool,  D-3,  3.  See  the  discussion  of 
elimination  of  cost  grids  on  all  labels  in  Part 
rv.B.4.b„  below. 


gas  water  heater — both  derived  using 
the  DOE  annual  average  cost  for 
electricity  and  gas.  (As  in  the  case  of  the 
current  labels,  the  cost  for  operation 
with  an  oil-fired  water  heater  is  not 
included  because  these  products 
account  for  less  than  one  percent  of  all 
residential  water  heater  sales,)  The 
statement  will  identify  the  specific  costs 
per  unit  for  the  two  fuels  and  the  year 
DOE  published  them.111  This 
supplemental  disclosure  will  enable 
consumers  to  obtain  a  sense  of  the 
magnitude  of  the  monetary  difference  in 
operating  costs  between  different 
models,  without  requiring  that  they 
make  their  own  mathematical 
calculation. 

The  Commission  is  amending  the 
Rule  to  require  a  disclosure  of  kWh/year 
on  labels  for  these  products,  rather  than 
adopting  a  kWh/cycle  descriptor,  as 
several  comments  suggested.1 12  A  kWh/ 
year  disclosure,  because  it  provides  a 
larger  spread  of  figures  than  would  a 
kWh/cycle,  discloses  differences  in 
energy  usage  that  will  be  easier  for 
consumers  to  perceive.  Obviously, 
much  more  electricity  is  consumed 
during  a  year  than  during  one  cycle  of 
operation.  Thus,  kWh/year  will  show 
larger  figures  and  greater  intervals 
between  the  figures  for  different  models 
and,  therefore,  will  illustrate  more 
clearly  the  magnitude  of  the  efficiency 
difference.  Moreover,  a  kWh/year 
disclosure  will  be  consistent  with  the 
amended  disclosure  requirements  for 
the  other  non-climate-control  products 
and  with  the  Canadian  EnerGuide 
program’s  required  disclosures  for  these 
two  products,  (as  well  as  the  other 
products  covered  by  the  Canadian 
program.)  Accordingly,  the  final 
amended  Rule  requires  that  labels  for 
dishwashers  and  clothes  washers 
disclose  the  products'  energy  usage  in 
terms  of  kilowatt-hours  used  per  year. 
See  section  305.11(a)(5)(i)(E)  through  (J), 
Appendices  C  and  F,  and  Sample  Labels 
for  dishwashers  and  clothes  washers  in 
“Text  of  Amendments,”  below. 

c.  Wafer  heaters.  As  discussed  in  the 
1993  NPR,  the  comments  responding  to 
the  proposal  to  change  from  a  cost 
disclosure  to  energy  factor  or  kWh, 
therms  (of  gas),  or  gallons  (of  oil)  per 
year  for  water  heaters  were  divided 
between  keeping  the  estimated  annual 
operating  cost  and  switching  to  the 
energy  factor.113  Citing  its  reasoning  in 
the  1988  NPR,  the  Commission 
tentatively  concluded  in  the  1993  NPR 


• 1 1  See  discussion  of  the  operating  cost  statement 
in  connection  with  the  elimination  of  cost  grids  in 
Part  FV.B.4.b.,  below. 

"J  See  Whirlpool,  D-3,  2;  Maytag,  D-4, 1-2; 
AHAM,  D-5,  6-7,  9-10;  EGLA.  DD-21.  2. 

• 1 »  See  discussion  at  58  FR  1 2827-28.  i 


that,  as  a  primary  disclosure  of  energy 
cost,  a  dollar  disclosure  is  not  likely  to 
assist  consumers  in  making  purchasing 
decisions.114  Because  the  energy  factor 
is  already  in  use  within  the  industry 
and  is  easily  converted  to  estimated 
annual  operating  cost,  the  Commission 
proposed  to  require  it  for  water  heaters, 
even  though  it  could  make  accurate 
cross- fuel  comparisons  difficult.115 

Of  the  23  comments  on  this  cr 

proposal,116  only  three  favored  replacing 
estimated  annual  operating  cost  with  an 
energy  factor  for  water  heaters.1 17 
ACEEE  and  WSEO  favored  the  use  of 
energy  factor  with  little  elaboration.1 18 
As  with  dishwashers  and  clothes 
washers,  CEC  supported  the  energy 
factor  as  the  best  way  to  communicate 
the  efficiency  of  water  heaters.1 19  CEC 
noted  that  federal  standards  and 
enforcement  actions  and  incentive 
payments  from  utilities  are  all  based  on 
efficiency  values,  rather  than  dollar 
values,  which  can  cause  confusion  by 
changing  annually  for  the  same  basic 
design.120 

Almost  all  20  comments  opposing  the 
replacement  of  estimated  annual 
operating  cost  with  the  energy  factor 
disclosure  stated  that  energy  factors 
would  be  much  more  confusing  to 
consumers,  who  understand  and  are 
used  to  dollar  cost  disclosures.  Many 
argued  that  an  energy  factor  disclosure 
could  mislead  consumers  because  the 
range  of  energy  factors  is  from 
approximately  .55  to  .65  for  gas  water 
heaters  and  from  .86  to  .95  for  electric 
water  heaters.  They  suggested  that  this 
could  lead  consumers  to  conclude 
erroneously  that  electric  water  heaters 
would  be  less  costly  to  run.121  Some 


114  See  53  FR  22109-10.  See  also  42  U.S.C. 
6294(c)(l)(A)(ii). 

1 13  The  Commission  noted  that  consumers  who 
wished  to.  could  use  the  cost  grids  at  the  bottom 
of  the  labels  to  make  cross-fuel  comparisons. 

n6PSCNC,  DD-1,  2:  Brooklyn  Gas,  DD-2, 1; 
Peoples  Gas,  DD-3, 1:  Mississippi  Gas,  DD-4, 1-2, 

4;  PG&W,  DD-5, 1;  Atlanta  Gas,  DD-6, 1;  Piedmont 
Gas.  DD-7, 1-2;  ACEEE,  DD-8, 1;  WSEO,  DD-9, 1- 
2;  Elizabethtown  Gas,  DD-10, 1-2;  Covington  Gas, 
DD-11, 1;  Gibson  County  Utility,  D-13, 1;  Mountain 
Fuel,  DD-14, 1-2;  Texas  Gas,  DD-15,  3—4; 
Oklahoma  Gas,  DD-17, 1-2;  Memphis  Electric  and 
Gas.  DD-1 8, 1-2;  LG&E,  DD-19,  3-4;  Laclede  Gas. 
DD-20, 1-5;  AGA,  DD-22,  2-4;  CEC.  DD-23,  20,  23; 
ENTEX,  DD-24,  2-3;  Consolidated  Natural  Gas, 
DD-25, 1—4;  UGI,  DD-26, 1-2. 

"7  ACEEE,  DD-8. 1,  WSEO,  DD-9, 1-2,  and  CEC. 
DD-23,  20. 

•"■ACEEE,  DD-8. 1,  WSEO,  DD-9,  2. 

1,9  CEC,  DD-23,  23. 

'*>/d.  at  20. 

,JI  See,  e.g..  Peoples  Gas,  DD-3. 1;  Piedmont  Gas. 
DD-7. 1-2;  Elizabethtown  Gas,  DD-10, 1-2; 
Mountain  Fuel,  DD-14, 1-2:  Texas  Gas,  DD-15,  3- 
4:  Oklahoma  Gas,  DD-17, 1-2;  LG&E,  DD-19. 3-4; 
Laclede  Gas,  DD-20, 1-5;  ENTEX,  DD-24.  2-3.  The 
current  ranges  of  estimated  annual  operating  costs 
for  all  sizes  of  water  heaters  are  from  $122  to  $216 
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stated  that  requiring  energy  factors 
would  make  it  difficult  for  consumers  to 
compare  water  heaters  using  different 
fuels.122 

Several  comments  also  stated  that 
energy  factors  do  not  take  into 
consideration  the  total  system  efficiency 
of  the  energy  source  fueling  the  water 
heater.123  The  implication  is  that 
electricity  is  considerably  more 
•  expensive  and  energy-intensive  to 
produce  than  natural  gas.  For  example, 
Laclede  Gas  contended  that  from 
extraction  to  point  of  end  use,  91%  of 
the  energy  content  of  natural  gas  is 
delivered  to  customers,  whereas  for 
electricity,  27%  of  the  energy  content  is 
delivered.124 

Eight  comments  contended  that 
consumers  are  frequently  in  a  position 
to  judge  energy  cost  before  making  their 
selection  because  they  have  increasing 
opportunities  to  see  water  heaters  before 
purchase  in  building  supply  stores, 
retail  outlets  and  in  new  homes.125  They 
concluded  that  such  consumers, 
therefore,  should  be  provided  with 
estimated  annual  operating  cost  on 
labels.  Several  comments  quoted  with 
approval  the  Commission’s  conclusion 
in  the  1979  Statement  of  Basis  and 
Purpose  that  any  alternative  to  the 
estimated  annual  operating  cost 
disclosure  predicated  on  the  DOE  tests 
(including  the  most  often  cited 
alternative — the  energy  factor)  would 
not  be  likely  to  assist  consumers  in 
making  purchasing  decisions.126 

As  with  dishwashers  and  clothes 
washers,  the  Commission  explained  in 
the  1993  NPR  why  it  proposed  changing 
from  requiring  an  estimated  annual 
operating  cost  disclosure  as  the  primary 
energy  usage  descriptor  on  labels  for 
water  heaters.127  Those  reasons  are 
summarized  in  Part  IV. A. 6.,  above.128  As 
with  clothes  washers  and  dishwashers, 
the  comments  favoring  the  continued 
use  of  estimated  annual  operating  cost 
on  labels  for  water  heaters  have  not 
provided  any  new  information  that 
would  support  a  change  in  the 
Commission’s  tentative  decision  on  this 
issue.  The  Commission  rejects, 
therefore,  the  suggestions  that  operating 


for  gas  water  heaters  and  from  $377  to  $464  for 
electric  water  heaters.  56  FR  46534  (Sept.  13,  1991). 

122  See,  e.g.,  Brooklyn  Gas,  DD-2, 1;  PG&W,  DD- 
5, 1;  Consolidated  Gas,  DD-25,  3. 

123  See,  e  g.,  Peoples  Gas.  DD-3;  Mississippi  Gas, 
DD-4,  4;  Laclede  Gas,  DD-20,  3. 

124  Laclede  Gas,  DD-20,  3. 

,2?  Peoples  Gas,  DD-3, 1;  Elizabethtown  Gas,  DD- 
10,  1-2;  Covington  Gas,  DD-11, 1;  Gibson  County 
Utility,,  D-l  3,  1;  Texas  Gas,  DD-15,  4;  AGA,  DD- 
22,  3;  Consolidated  Gas,  DD-25.  1-2;  UGI.  DD-26, 

2. 

1 26  See  note  97 ,  above. 

127  See  58  FR  12828. 

‘^See  58  FR  12826-27. 


Cost  be  retained  as  the  primary 
disclosure  of  energy  usage  on  water 
heater  labels,  and  reiterates  its 
conclusion  that  estimated  annual 
operating  cost  as  a  primary  energy  usage 
descriptor  is  not  likely  to  assist 
consumers  in  making  purchasing 
decisions  with  respect  to  these 
products. 

As  in  the  case  of  clothes  washers  and 
dishwashers,  the  comments  supporting 
the  Commission’s  proposed  use  of 
energy  factor  for  water  heaters  did  not 
elaborate  on  why  they  believed  this 
descriptor  would  be  appropriate.  ACEEE 
supported  its  use  without  further 
comment.129  WSEO  favored  energy 
factor  because  its  use  would  be 
consistent  with  the  DOE  test  and  with 
"industry  terminology  and  past 
practice,”  which  is  presumably  a 
reference  to  its  use  in  the  GAMA 
Directory  for  water  heaters.130  CEC 
acknowledged  that  communication  of 
energy  usage  for  water  heaters  is 
difficult  to  accomplish,  and  that  an 
energy  factor  is  the  best  that  could  be 
hoped  for.131  The  Commission  is 
persuaded  by  the  comments  that  the 
energy  factor  is  not  the  best  energy 
usage  descriptor  for  water  heaters. 

The  Commission  has  determined  to 
amend  the  Rule  instead  to  require  that 
labels  for  water  heaters  disclose  the 
products’  energy  usage  in  terms  of 
kilowatt-hours  used  per  year  (for 
electric  water  heaters),  therms  of  natural 
gas  used  per  year  (for  natural  gas-fueled 
water  heaters),  and  gallons  used  per 
year  (for  propane-gas-fueled  and  oil- 
fueled  water  heaters),  as  proposed  in  the 
1988  NPR.132  As  in  the  case  of 
dishwashers  and  clothes  washers,  this 
disclosure  has  the  advantage  of 
obviating  the  need  for  cost  grids  on  the 
labels  by  providing  consumers  with  the 
option  of  determining  cost  by 
multiplying  the  labeled  value  by  the 
appropriate  cost  per  unit  of  the 
applicable  fuel,  which  will  also  be 
disclosed  (see  below).  This  calculation 
will  facilitate  consumers’  ability  to 
make  cross-fuel  comparisons,  if  they 
wish  to  do  so.  Moreover,  it  provides  a 
disclosure  in  terms  that  will  be  familiar 
to  consumers  because  they  see  kWh, 
therms  or  gallons  on  their  fuel  bills. 
Finally,  it  maintains  consistency  among 
all  the  labels  for  non-climate-control 
products  covered  by  the  Rule. 

This  primary  disclosure  will  be 
supplemented  by  an  estimated  annual 
operating  cost  disclosure  in  the  form  of 
a  statement  at  the  bottom  of  the  label. 


129  ACEEE,  DD-8,  1. 

1 30  WSEO.  DD-9,  2. 

•’'CEC.  DD-23.  23. 

1,2 See  53  FR  22110.  note  22. 


This  statement  will  show  the  operating 
cost  for  the  labeled  product  derived 
using  the  DOE  annual  average  cost  for 
electricity,  gas,  or  oil,  as  appropriate. 

The  statement  will  identify  the  specific 
cost  per  unit  for  the  applicable  fuel  and 
the  year  DOE  published  it.133  This 
statement  will  provide  a  basis  for 
making  cross-fuel  comparisons.  The 
additional  advantages  of  retaining 
operating  cost  as  supplemental 
information  have  been  discussed  in  Part 
IV.A.6.a.  and  b.,  above.134  See  Amended 
Rule  sections  305.11(a)(5)(i)(E)  through 
(J),  Appendices  Dl  through  D3,  and  the 
Sample  Labels  for  water  heaters  in 
"Text  of  Amendments,”  below. 

7.  Proposed  Changes  In  Label  Adhesion 
Strength  Requirement 

Section  305.11(a)(4)(i)  of  the  Rule 
specifies  the  paper  stock  and  minimum 
peel  adhesion  capacity  of  labels  for 
covered  products.  In  addition  to 
requiring  that  adhesive  labels  be  applied 
“so  they  can  be  easily  removed  without 
use  of  tools  or  liquids,  other  than 
water,”  this  section  requires  that  the 
label  adhesive  must  have  “a  minimum 
peel  adhesion  capacity  of  24  ounces  per 
inch  width.”  Prior  to  the  1988  NPR,  the 
Commission  received  requests  to  amend 
this  provision  to  make  the  labels  easier 
for  consumers  to  remove.  The  1988  NPR 
sought  comment  on  whether  to  lower 
the  minimum  peel  adhesion  capacity 
and  on  whether  a  performance  standard 
should  be  adopted  instead.135 

In  the  1993  NPR,  the  Commission 
discussed  the  comments  responding  to 
the  1988  NPR,  which  favored  an 
amendment  that  would  make  it  easier  to 
remove  labels.  The  Commission 
concluded  that  the  current  standard  can 
result  in  labels  sticking  to  products  with 
excessive  tenacity  and  proposed  a 
specific  performance  standard.  To 
provide  the  industry  with  guidance  as  to 
an  acceptable  minimum  adhesion 
capacity  sufficient  to  meet  the 
performance  standard,  the  Commission 
also  proposed  changing  the  minimum 
peel  adhesion  capacity  in  the  Rule  from 
24  to  12  ounces  and  changing  it  from  a 
requirement  to  a  suggestion.136 

Four  comments  addressed  this  issue. 
One  supported  the  proposal,  saying  that 
excessive  label  tenacity  has  been  an 
annoying  problem.137  Three  others 


,33  See  discussion  of  the  operating  cost  statement 
in  connection  with  the  elimination  of  cost  grids  in 
Part  IV.B.4.b„  below. 

134  See  also  the  discussion  of  the  elimination  of 
cost  grids  in  Part  IV.B.4.b.,  below. 

133  See  53  FR  22111. 

736  See  58  FR  12825-26  and  12835  (proposed 
section  305.1  l(a)((4)(i)). 

•37  Amana.  D-1,  2. 
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supported  the  proposal,  but  emphasized 
that  the  Rule  should  not  require  any 
specific  adhesion  capacity.138 

The  Commission  concludes  that  the 
record  supports  revising  the  Rule  to 
state  a  performance  standard  for  label 
adhesion  capacity  without  requiring  arty 
specific  adhesion  capacity  number.  The 
Rule  will  state,  for  guidance  only,  an 
adhesion  capacity  number  (12  ounces) 
that  the  Commission  deems  adequate  to 
comply  with  the  performance  standard. 
See  section  305.11(a)(4)(i)  of  the 
Amended  Rule  in  “Text  of 
Amendments,”  below. 

8.  Suggestion  To  Label  Only  Display 
Models  In  Retail  Outlets 

The  1988  NPR  also  requested 
comment  on  a  manufacturer’s 
suggestion  that  the  Rule  permit 
manufacturers  to  label  only  display 
models  in  retail  outlets  to  reduce 
labeling  cost  while  still  providing 
information  to  the  public.  Because  the 
Commission  interprets  EPCA  as 
requiring  a  label  on  all  models  of 
covered  products,139  the  1988  NPR 
sought  comment  on  whether  the 
Commission  should  submit  a  special 
report  to  Congress  recommending  a 
change  in  EPCA  to  allow  the 
Commission  to  amend  the  Rule  in  this 
regard.140 

The  six  comments  responding  to  the 
discussion  of  this  issue  in  the  1988  NPR 
opposed  the  proposal  to  label  only 
display  models.  In  the  1993  NPR, 
therefore,  the  Commission  stated  that  it 
intended  to  take  no  action  on  it.141  The 
one  comment  on  the  proposal  to  label 
only  display  models  supported  the 
Commission’s  1993  NPR  tentative 
decision  to  take  no  action  on  the 
proposal.142  The  Commission,  therefore, 
will  not  submit  a  special  report  to 
Congress  recommending  such  a  change. 

9.  Directory  Option  for  Water  Heaters 

The  1988  NPR  solicited  comment  on 

a  proposal  from  GAMA  to  repeal  the 
current  product-specific  labeling 
requirements  for  water  heaters  and, 
instead,  to  allow  manufacturers  to 
provide  required  energy  usage 
information  in  an  industry  directory  and 
to  label  their  products  with  labels  that 
provide  no  energy  usage  information  or 


138  Whirlpool,  D-3,  5;  AHAM.  D-5,  6;  ARL,  D-6, 

2. 

,3«  Section  324(c)(1)  (42  U.S.C.  6294(c)(1))  states 
that"*  *  *  a  rule  prescribed  under  this  section 
shall  require  that  each  covered  product  in  the  type 
or  class  of  covered  products  to  which  the  rule 
applies  bear  a  label  which  discloses  *  * 

(emphasis  added). 

,4°This  procedure  is  permitted  under  Section  6(f) 
of  the  FTC  Act  (15  U.S.C  46(f)). 

,4'  See  58  FR  12826. 

,4-CEC.  DD-23,  20.  - 


limited  information.  Of  the  six 
comments  addressing  this  proposal, 
only  one  favored  it  and  the  Commission 
decided  to  leave  the  current  water 
heater  labeling  requirements 
unchanged.  The  Commission  noted  that 
GAMA’s  Directory  can  be  a  useful 
voluntary  supplement  to  the  labels  for 
those  consumers  and  industry  members 
who  choose  to  use  it.143 

Four  comments  addressed  this 
issue.144  No  new  evidence  or  arguments 
were  raised.  GAMA  reiterated  its 
previous  position  that  furnaces  and 
water  heaters  typically  are  purchased 
from  contractor-installers  and  are  not 
seen  on  display  by  consumers  before 
their  purchase  and  installation  and, 
therefore,  should  not  be  subject  to 
mandatory  labeling  requirements.145 
Atlanta  Gas  supported,  without  specific 
reasons,  the  Commission’s  position  to 
continue  requiring  product-specific 
labels  for  water  heaters  instead  of 
requiring  only  that  they  be  listed  in  a 
directory.146  A  comment  from  a 
building  code  inspector  stated  that 
labels  on  products  reduce  building  code 
inspection  delays  and  make  inspections 
easier.147  CEC  reported  that  the  major 
manufacturers  use  so  many 
manufacturers’  names,  trade  names,  and 
model  numbers  that  it  is  often  very 
difficult  to  determine  with  any  degree  of 
certainty  what  data  in  a  directory,  either 
GAMA’s  or  CEC’s,  pertain  to  any 
specific  unit.148 

Eight  other  comments  bear  on  this 
issue;  all  of  these  were  received  from 
members  of  the  natural  gas  industry 
who  opposed  requiring  energy  factors 
on  labels  for  water  heaters,  clothes 
washers,  and  dishwashers.  They 
commented  that  appliances,  including 
water  heaters,  increasingly  are  on 
display  in  stores,  building  supply 
outlets,  and  new  homes.  They 
concluded  that  consumers  can  therefore 
make  purchasing  decisions  that 
consider  the  information  on  labels 
attached  to  the  products.149 


143  See  58  FR  12826. 

144  GAMA.  D-9, 1;  Atlanta  Gas,  DD-6.  2; 

Palmdale,  DD-16. 1;  CEC.  DD-23.  20. 

148  GAMA,  D-9, 1. 

140  Atlanta  Gas.  DD-6,  2. 

,4r  Palmdale,  DD-16, 1. 

148  CEC.  DD-23.  20. 

149  Peoples  Gas,  DD-3, 1;  Elizabethtown  Gas,  DD- 
10, 1-2;  Covington  Gas,  DD-11, 1;  Gibson  County 
Utility.  D-13, 1;  Texas  Gas,  DD-15,  4;  AGA,  DD- 
22.  3:  Consolidated  Gas.  DD-25, 1-2:  “Market 
trends  suggest  that  labels  do  indeed  assist  a  large 
number  of  consumers  in  purchases  of  appliances 
such  as  water  heaters.  The  fact  that  most  water 
heaters  are  purchased  either  as  emergency 
replacement  of  leaking  water  heaters  or  in 
connection  with  the  purchase  of  a  new  home  does 
not  necessarily  lead  one  to  conclude  that  consumers 
do  not  take  the  time  to  look  at  the  labels  on 
appliances  that  they  are  planning  to  purchase.  In 


Accordingly,  the  Commission  is 
retaining  the  product-specific  labeling 
requirements  for  water  heaters. 

10.  Proposal  to  Label  Certain  Unvented 
Heaters 

The  Commission  in  1979  exempted 
electric  unvented  heaters,  or  “space 
heaters,”  from  the  Rule.150  In  1984,  DOE 
published  a  final  test  procedure  for 
“unvented  heaters”  that  use  natural  gas,  • 
propane  and  kerosene.151  Consequently, 
in  the  1988  NPR,  the  Commission 
sought  comment  on  whether  to  label 
these  other  unvented  heaters.152 

In  the  1993  NPR,  after  analyzing  the 
comments  on  the  issue,  the  Commission 
tentatively  concluded  that  unvented 
heaters  fueled  by  natural  gas,  propane 
and  kerosene  should  be  exempted  from 
the  Rule  because  all  models  are  100% 
efficient.  They  are  not  vented  to  the 
outside  and,  therefore,  all  the  heat 
produced  remains  in  the  area  being 
heated.  In  addition,  compared  to  the 
other  products  covered  by  the  Rule,  they 
consume  minor  amounts  of  energy.  The 
Commission  found  there  is  no 
significant  difference  in  operating  cost 
among  similarly  sized  models  and, 
therefore,  that  labels  disclosing  costs 
would  not  help  consumers  make 
purchasing  decisions.153  The 
Commission  tentatively  concluded  that 
requiring  the  labeling  of  these  products 
would  not  be  economically  feasible 
unless  the  cost  of  labeling  were  offset  by 
some  significant  benefit  to  consumers. 

Two  comments  addressed  this  issue. 
GAMA  favored  exempting  these 
products.154  CEC  opposed  an 
exemption,  stating  that  the  fact  that 
there  is  no  real  difference  in  efficiency 
among  these  unvented  space  heaters  is 
in  itself  an  important  piece  of 
information  that  should  be 
communicated  to  consumers.155 


the  case  of  new  homes,  it  is  similarly  difficult  to 
conclude  that  the  consumer/homebuyer  never 
actually  takes  the  time  to  at  least  casually  inspect 
ihe  water  heater  and  thus  see  the  water  heater 
label.”;  UGI,  DD-26,  2. 

,5°The  Commission  found  that,  because  all  these 
products  operate  with  virtually  the  same  efficiency, 
the  cost  that  would  be  incurred  by  industry  in 
implementing  label  disclosures  could  not  be 
economically  justified.  The  Commission 
determined  that  the  cost  of  testing  and  labeling 
would  be  substantial  and  would  increase  the 
products'  cost  by  about  3%.  The  evidence  also  did 
not  indicate  that  labeling  would  enable  consumers 
to  make  more  informed  purchasing  decisions 
because  these  products  are  all  essentially  100% 
efficient  in  producing  heat  and  operate  with  little 
variation  in  energy  costs.  44  FR  66466,  at  66468 
(Nov.  19. 1979). 

151  49  FR  12148  (March  28.  1984). 

152  See  53  FR  22111. 

,S3 The  Commission  assumed  that  consumers 
understand  that  models  that  provide  more  heat  cost 
more  to  operate.  See  58  FR  12828. 

184  GAMA,  D-9.  2. 

1 85 CEC,  DD-23.  21. 
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information  that  should  be 
communicated  to  consumers.155 

The  Commission  has  the  discretion  to 
exempt  unvented  heaters  from  labeling 
if  labeling  would  not  be  technologically 
or  economically  feasible.156  The 
Commission  finds  that  the  cost  of 
labeling  would  exceed  whatever  benefit 
that  consumers  may  obtain  from 
learning  that  all  competing  models  of  a 
product  are  about  equal  in  efficiency. 
The  Commission  concludes,  therefore, 
that  a  labeling  requirement  is  not 
economically  feasible,  and  exempts 
these  products  from  the  Rule. 

B.  Issues  Not  Raised  in  the  1 988  NPR 

1.  Industry  Proposal  To  Exempt  Central 
Air  Conditioners  From  Labeling 
Requirements 

In  responding  to  the  1988  NPR,  one 
manufacturer  requested  that  the 
Commission  repeal  the  recently  adopted 
requirement  for  product-specific  labels 
on  central  air  conditioners.  In 
discussing  this  comment  in  the  1993 
NPR,  the  Commission  stated  that  its 
reasoning  for  requiring  product-specific 
labels  for  central  air  conditioners  is 
described  in  the  Statement  of  Basis  and 
Purpose  published  with  the  central  air 
conditioner  amendments,157  and  that 
the  comment  did  not  contain  any  new 
information  to  justify  reconsidering  the 
Rule’s  requirements  in  this  regard.156 

Three  comments  addressed  this  issue. 
ARI  favored  repealing  the  labeling 
requirement,  contending  that  consumers 
r  do  not  use  labels  in  their  purchasing 
decisions  and  that  all  that  is  needed  is 
a  directory  listing  and  a  generic  label 
referring  consumers  to  it.159  CEC 
opposed  repealing  the  labeling 
requirement  because  the  label 
information  is  useful  to  consumers,  to 
utilities  with  incentive  rebate  programs 
for  installation  of  efficient  equipment, 
and  to  enforcement  officials.160 
Palmdale  also  described  how  labels  on 
heating  and  cooling  equipment  are 
useful  to  building  code  inspectors.161 

The  ARI  comment  does  not  provide 
any  new  information  to  justify  repealing 
the  central  air  conditioner  labeling 
requirements.  In  contrast,  the  CEC  and 
Palmdale  comments  strongly  suggest 
that  the  information  on  central  air 
conditioner  labels  is  used  by  the  public. 
The  Commission  therefore  concludes 
that  the  record  supports  retaining  the 

1MGAMA,  D-9.  2. 

155  CEC,  DD-23.  21. 

156  42  U.S.C.  6294(a)(1)  and  6294(b)(5). 

157  52  FR  46888, 46891-2  (Dec.  10, 1987). 

1S®  See  the  discussion  of  Carrier’s  comment  at  58 
FR  12828. 

,5B  ARI,  D-6,  1. 

160 CEC,  DD-23,  21. 


labeling  requirement  for  central  air 
conditioners. 

2.  Minor  Revisions  to  the  Rule 

a.  Descriptions  of  covered  products. 

In  the  1993  NPR,  the  Commission  stated 
that  new  definitions  for  certain  products 
appear  in  NAECA  87,  and  that  the  DOE 
test  procedure  product  definitions,  from 
which  the  definitions  in  the  Rule  are 
derived,  have  been  amended  over  the 
years.  As  a  result,  some  of  the 
definitions  of  covered  products  in 
section  305.3  of  the  Rule  are  no  longer 
up-to-date.162  In  addition,  DOE  has 
approved  test  procedures  for  new 
product  categories  and  has  adopted 
minimum  efficiency  standards  pursuant 
to  NAECA  87.163  Because  the 
Commission’s  Rule  and  DOE’s  test 
procedures  and  standards  work  in 
tandem  to  regulate  the  products 
enumerated  in  EPCA,  the  Commission 
proposed  to  revise  the  Rule’s  definitions 
to  establish  as  much  consistency  as 
possible  with  DOE’s  test  procedures  and 
standards  to  avoid  confusion. 

Two  comments  generally  supported 
these  proposed  amendments  to  the 
Rule.164  No  comments  opposed  them. 
The  Commission,  therefore,  has 
amended  the  definitions  in  accordance 
with  the  proposals  in  the  1993  NPR.  The 
amended  sections  of  the  Rule  describing 
covered  products  are  contained  in  “Text 
of  Amendments,”  below,  at  sections 
305.3  (a),  (b),  and  (e)  through  (i). 

b.  Determinations  of  energy  usage. 
Section  305.5  of  the  Rule  refers  to  the 
DOE  test  procedures  that  manufacturers 
must  follow  in  determining  the  energy 
usage  figures  to  be  used  in  complying 
with  the  required  disclosures.  In  the 
1993  NPR,  the  Commission  proposed 
amending  section  305.5  to  reflect  that 
the  primary  disclosure  of  energy  usage 
on  labels  for  products  that  had  disclosed 
estimated  annual  operating  cost  would 
be  in  terms  of  either  kilowatt-hour  use 
per  year  or  energy  factor,  instead  of 
estimated  annual  operating  cost.165 
Only  CEC  commented  on  this,  and  it 
supported  it.166 

The  Commission  is  amending  section 
305.5  of  the  Rule.  The  section  will  now 
refer  to  kilowatt-hours  per  year,  therms 
per  year,  or  gallons  per  year  because  the 
Commission  has  decided  to  require  the 
disclosure  of  energy  consumption 

162  See  58  FR  12828-29. 

163  For  example,  DOE  developed  a  test  procedure 
for  a  new  product  category  added  by  NAECA  87 
(pool  heaters)  and  test  procedures  for  two  new 
types  of  water  heaters  (instantaneous  water  heaters 
and  heat  pump  water  heaters.)  Those  products  are 
being  addressed  in  a  separate  proceeding. 

»M  ARI,  D-6,  2;  CEC,  DD-23,  3,  21. 

105  See  58  FR  1282a 

166CEC,  DD-23,  3,21. 


descriptors  rather  than  energy  factors. 

See  section  305.5  in  “Text  of 
Amendments,”  below. 

c.  Determinations  of  capacity.  Section 
305.7  of  the  Rule  establishes  the 
methodology  for  determining  the 
capacity,  or  size,  of  covered  products. 
This  is  accomplished  by  a  general 
definition  of  capacity  for  each  product 
followed  by  a  reference  to  the  specific 
section  of  the  DOE  test  that  contains  the 
procedure  for  determining  the  capacity 
of  the  product.  Because  the  DOE  tests 
have  been  modified  since  these 
references  were  published  in  the  Rule, 
many  references  are  now  incorrect.  The 
Commission  proposed,  in  the  1993  NPR, 
correcting  the  references  in  section 
305.7. 

Two  comments  supported  these 
proposed  amendments  and  none 
opposed  them.167  Accordingly,  the 
Commission  has  amended  the 
references  as  proposed  in  the  1993  NPR. 
See  section  305.7  in  “Text  of 
Amendments,”  below. 

d.  Past  effective  dates.  Since  the  Rule 
was  first  published  in  1979,  section 

305.18  has  itemized  the  effective  dates 
for  the  Rule’s  various  requirements  for 
all  the  covered  product  categories.  The 
effective  dates  for  the  Rule’s  particular 
reporting  requirements  also  have 
appeared  separately  in  §  305.8(a). 
Because  of  various  amendments  to  the 
Rule  over  the  years,  §  305.18  and,  to  a 
lesser  extent,  §  305.8(a)  now  list  many 
different  effective  dates. 

In  the  1993  NPR,  the  Commission 
proposed  deleting  §305.18  entirely  and 
eliminating  the  effective  dates 
provisions  in  §  305.8(a).  The 
Commission  tentatively  found  that  their 
continued  inclusion  in  the  codified 
version  of  the  Rule  is  of  questionable 
value,  that  inclusion  of  all  these 
effective  dates  in  the  Code  of  Federal 
Regulations  version  of  the  Rule  is 
optional,  and  that  deleting  them  will 
have  no  substantive  effect  on  the  Rule. 
The  actual  effective  dates,  if  of  historical 
interest,  can  be  found  in  the  relevant 
Federal  Register  notices.  Finally, 
deletion  of  this  information  will 
simplify  the  Rule  and  reduce  printing 
costs.  The  only  comment  on  this  issue 
supported  the  proposal.168  Accordingly, 
for  die  reasons  previously  set  forth,  the 
Commission  is  amending  the  Rule  by 
deleting  §  305.18  entirely  and  by 
eliminating  the  effective  dates  in 
§  305.8(a).  See  §§  305.8(a),  305.18  and 

305.19  (which  will  be  renumbered 
305.18)  in  "Text  of  Amendments,” 
below. 

»»7  ARI,  D-6,  2;  CEC,  DD-23,  3.  21. 

168  CEC.  DD-23. 25. 
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3.  Energy  Efficiency  Descriptors 

Currently,  the  Rule  requires  the  use  of 
the  term  “Energy  Efficiency  Rating 
(EER)”  to  describe  the  energy  usage  of 
room  air  conditioners,  central  air 
conditioners  (including  heat  pumps), 
and  furnaces. 169  The  Commission 
adopted  this  single  term  so  consumers 
could  learn  to  recognize  and  associate  it 
with  energy  efficiency  measurement. 

The  industry,  however,  describes  the 
same  rating  with  several  terms  based  on 
the  product  category:  e.g..  “Energy 
Efficiency  Ratio  (EER)”  for  room  air 
conditioners.  “Annual  Fuel  Utilization 
Efficiency  (AFUE)”  for  furnaces, 
“Seasonal  Energy  Efficiency  Ratio 
(SEER)”  for  central  air  conditioners  and 
the  cooling  side  of  heat  pumps,  and 
“Heating  Seasonal  Performance  Factor 
(HSPF)“  for  the  heating  side  of  heat 
pumps.  These  terms  also  are  found  it? 
the  DOE  test  procedures. 

During  the  1988  NPR  comment 
period,  several  comments  proposed 
changing  the  Rule's  use  of  the  single 
term.  “EER.”  to  the  terms  the  industry- 
uses  for  each  product  category.  The 
comments  noted  that,  although  the  term 
“EER"  is  used  on  labels,  fact  sheets  and 
in  catalogs,  the  industry  still  uses  the 
other  terms  extensively  and  most 
consumers  understand  them. 

In  the  1993  NPR,  the  Commission 
proposed  amending  section  305. 2(i)  of 
the  Rule  to  permit  disclosure  of  the 
descriptors  that  are  commonly  used  by 
the  industry  and  referenced  in  the  DOE 
tests.  Eight  comments  addressed  the 
proposal.  Five  supported  it.170  CEC  also 
urged  that  the  Commission  not  just 
allow  use  of  the  industry  terms,  but 
require  their  use.171  Two  comments  said 
average  consumers  would  not 
understand  the  industry  terms.172 

The  Commission  is  not  persuaded 
that  average  consumers  will  be  unable 
to  understand  the  industry  terms.  In 
light  of  the  general  support  for  this 
proposal,  the  Commission  has  decided 
to  adopt  these  instead  of  the  term 
“EER.”  Further,  the  Commission  has 
decided  to  follow  CEC’s  suggestion  and 
to  mandate  the  use  of  these  terms  in 
required  disclosures.  This  will  make  the 
Rule  consistent  with  DOE’s  Minimum 
Efficiency  Standards  Rule  and  industry 
practice.  See  section  305.2(1)  in  “Text  of 
Amendments.”  below. 


,6» Section  305.2(i). 

,7"  Amana.  D-l.  3:  ARI,  D-6,  2;  WSEO.  DU-9,  t; 
Palmdale.  DD-16, 1.  In  supporting  the  proposal. 
GAM  A  opined  that  the  industry  descriptors  could 
always  have  been  used  and  that  the  Rule  only  needs 
to  be  modified  to  reflect  this  fact  more  clearly. 
GAMA.D-9,  2. 

171 CEC.  DO-23.  21-22. 

PSCNC  DD-1.  2;  Mississippi  Gas.  DD-4.  2. 


4.  New  Energy-Guide  Label  Format 

As  discussed  in  Part  IV.A.6.,  above, 
the  1993  NPR  sought  comment  on 
possible  alternatives  to  dollar  energy- 
usage  figures  on  labels,  such  as  energy- 
factor  or  kilowatt-hour,  therm,  or  gallon 
usage.  In  preparing  proposed  sample 
labels  displaying  the  new  descriptors  for 
public  comment,  the  Commission's  staff 
determined  that  additional  changes  to 
the  labels  were  necessary.  Specifically, 
the  Commission  needed  to  add 
explanatory  language  for  such  terms  as 
“energy  factor’’  and  “kilowatt-hours  per 
year."  and  needed  to  adjust  the  labels' 
design  to  accommodate  the  disclosures 
proposed  for  clothes  washers  and 
dishwashers.  Finally,  consumer 
research  conducted  by  DOE  in  1984  and 
1985  had  suggested  that  the  current 
label  format  could  benefit  from 
simplification.17-' 

The  Commission,  therefore,  prepared 
simplified  labels  that  were  intended  to 
be  more  “user-friendly.”  In  consultation 
with  DOE’s  Office  of  Codes  and 
Standards,  the  Commission  prepared 
three  different  prototype  dishwasher 
labels — a  vertical  graph,  a  bar  graph, 
and  one  that  used  the  current  horizontal 
graph  configuration.  The  1993  NPR  also 
included  a  fourth  label  that  showed  the 
bar  graph  against  a  grid  background, 
with  the  high  end  bar  occupying  the  full 
height  of  the  graph  and  with  the  low- 
end  bar  coming  up  only  to  the  first  line 
in  the  grid. 

The  Commission  conducted  consumer 
research  involving  120  shopping  mall 
consumers  on  the  proposed  alternative 
labels.  The  study  show-ed  consumers 
preferred  the  bar  graph  format  over  the 
other  two  (as  well  as  over  the  current, 
dual-disclosure  label).  The  Commission 
placed  the  results  of  the  study  on  the 
rulemaking  record  to  aid  the  public  in 
commenting  on  the  proposed  labels.174 

In  an  effort  to  understand  better  how 
consumers  perceive,  understand  and 
use  information  on  energy  efficiency, 
the  1993  NPR  asked:  how  w-ould 
“energy  factor”  and  “kilowatt-hour  use 
per  year”  be  perceived  and  understood 
by  consumers:  what  fuel  cost  figures 
and  what  fuel  cost  figure  intervals 
would  be  appropriate  in  the  cost  grids 
on  labels  for  certain  appliances:  how 
easy  is  it  for  consumers  to  use  the  cost 
grids  to  compare  the  relative  costs  of 
alternative  products;  and,  would  the 
costs  to  industry  of  newly  designed 
labels  be  justified  by  the  improvement 
in  communication.  The  Commission 
also  asked  whether  the  Rule’s 
dimension  requirements  for  labels 


171  See  DOE  materials  at  B-l  through  B-3. 
,7*Sef’  R— 1. 


should  be  changed  and  for  other 
suggestions  for  improving  label  design. 

The  Commission  has  divided  the 
discussion  of  the  format  of  Energy-Guide 
labels  into  two  issues:  format  of  the 
primary-  disclosure,  and  cost  grids. 

a.  Format  of  the  primary  disclosure. 
Eleven  comments  addressed  the  format 
change  issue.  Five  comments  indicated 
a  preference  for  one  or  another  of  the 
proposed  sample  formats,  thereby 
implicitly  supporting  change  from  the 
current  format.175  Six  advocated  keeping 
the  format  of  required  labels  the  same  or 
essentially  the  same.176 

All  of  the  comments  that  expressed  a 
preference  for  any  of  the  proposed 
sample  labels  favored  Sample  4  (the  bar 
graph  with  grids).177  Speed  Queen 
preferred  the  overall  format  of  Sample  4, 
but  suggested  that  the  lower  half  of 
Sample  3  w-as  preferable  because  it 
emphasized  the  definition  of  “energy- 
factor.”  178  ACEEE  and  WSEO  preferred 
Sample  4  and  suggested  minor 
improvements.179  WSEO  also 
commented  that  the  proposed  changes 
to  the  labels  are  necessary  to  improve 
their  usefulness,  and  that  the  costs  of 
the  improvements  will  probably  be  low- 
compared  to  the  benefits.180  USEPA 
preferred  Sample  4  because  of  the  cross 
grids  behind  the  bar  graph  and  found  it 
the  easiest  to  read  and  understand.181 

Whirlpool  commented  that  the 
present  horizontal  format  has  been  in 
use  for  the  past  13  years  with  no  adverse 
consumer  feedback  that  would  indicate 
misunderstanding  or  confusion  about 
the  ranges  of  comparability.  It  further 
noted  that  maintaining  consistency  with 
the  present  format  would  reduce  costs 
to  manufacturers  and,  ultimately,  to 
consumers.  It  also  would  reduce 
confusion  and  the  need  for  reeducation 
among  retail  salespeople  and 
consumers.182  Whirlpool.  Maytag  and 
AH  AM  asked  that  the  Energy-Guide 


175  Amana.  D-l,  3;  Speed  Queen.  D-8.  2;  ACEEE. 
DD-B.  1:  WSEO.  DD-9. 1-2;  USEPA.  DD-12, 1. 

176  Whirlpool.  D-3,  5;  AHAM,  D-5. 10-11;  ARI. 
D-6.  2:  GAMA.  D-9,  2;  Mississippi  Gas.  DD-4.  4; 
Texas  Gas,  DD-15,  5-6. 

177  Amana.  D-l,  3  ("no  objection  to  the  Sample 
4");  Speed  Queen.  D-8,  2:  ACEEE.  DD-8. 1;  WSEO, 
DD-9. 1-2:  USEPA.  DD-12. 1. 

,7S Speed  Queen.  D-8.  2  (the  comment  noted  that 
the  definition  would  not  be  ryecessary  if  kWh/cycle 
were  used  instead  of  energy  factor). 

1 79  ACEEE  appeared  to  recommend  omitting  the 
definition  of  “energy  factor”  from  the  bar  graph 
box.  DD-8.  2.  WSEO  suggested  rearrangement  of 
some  of  the  wording  on  the' label  and  use  of 
"kilowatt-hour."  rather  than  “kilowatt."  DD-9.  2- 
3. 

,boWSEO  DD-9.  3. 

»*■  USEPA.  DD-12.  1. 

Whirlpool.  D-3,  5. 
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format  be  consistent  with  the  Canadian 
EnerGuide  label  format.183 

AHAM  opposed  any  format  changes 
except  to  the  extent  necessary  to 
accommodate  new  energy  usage 
descriptors  because  consumers  have 
become  accustomed  to  reading  the 
existing  EnergyGuide  labels.184  AHAM 
suggested,  however,  as  did  Whirlpool, 
that  the  format  be  changed  slightly  to 
allow  for  flexibility  in  size  so  labels 
could  range  between  5.25  and  5.50 
inches  in  width,  which  would  include 
the  presently  required  55/W’  width 
specification.  According  to  Whirlpool, 
this  would  provide  some  latitude  to 
allow  for  minor  variations  in  printing 
operations.185 

Speed  Queen  asked  that  labels  not 
become  larger,  because  the  present  size 
’  specifications  optimize  the  number  of 
labels  that  can  be  printed  from  a  sheet 
of  paper  stock.186  Amana,  Maytag,  and 
AHAM  requested  that  the  final  label 
format  be  printable  with  manufacturers’ 
existing  printing  systems.187  ARI  and 
GAMA  commented  that,  if  labels  are  to 
be  required,  they  should  remain  the 
same  because  none  of  the  proposed  new 
formats  would  provide  any  significant, 
cost-justifiable  benefits.188 

The  Commission  has  determined  not 
to  make  major  changes  in  the  format  of 
the  primary  energy  usage  disclosure  on 
EnergyGuides  except  those  that  are 
necessary  because  die  Commission  is 
amending  the  Rule  to  require  the  use  of 
new  energy  usage  descriptors.  The 
Commission  also  is  eliminating  cost 
grids  from  labels  for  refrigerators, 
refrigerator-freezers,  freezers,  water 
heaters,  clothes  washers,  dishwashers, 
and  room  air  conditioners.  See  the 
discussions  in  Parts  IV.A.6.  b.  and  c., 
above  and  IV.B.4.b.,  below.  Consumers 
are  familiar  with  the  current  horizontal 
bar  format,  which  has  been  in  use  for 
twelve  years.  The  Commission  also  has 
concluded  that  the  record  is 
inconclusive  about  the  need  for  and 
advantages  of  a  different  format  for 
presentation  of  the  primary  energy 
usage  disclosure.189  Finally,  retaining 


•8?  whirlpool,  D-3,  5;  Maytag,  D— 4,  4-5;  AHAM, 
D-5, 11-12.  The  Canadian  label,  which  was 
provided  in  Attachments  to  both  Maytag's  and 
AHAM’s  comments,  is  based  on  a  horizontal  scale 
similar  to  the  current  EnergyGuide  label. 

AHAM,  D-5, 11. 

AHAM.  D-5, 10-11;  Whirlpool.  D-3,  5. 

Speed  Queen.  D-8,  2. 

"*7  Amana.  D-l,  3;  Maytag,  D-4,  3;  AHAM,  D-5, 
12.  None  of  these  comments,  however,  provided 
any  specific  information  on  how  to  assure  this. 

'*•  ARI.  D-6.  2;  GAMA.  D-9.  2. 

11,9  See  comments  of  PSCNC,  who  questioned 
making  decisions  on  the  basis  of  such  a  small 
consumer  survey  (DD-1, 1-2)  and  Mississippi  Gas, 
whose  own  consumer  study  suggests  that  the 
Commission  should  conduct  further  study  in  its 
development  of  an  effective  energy  label  (DEM,  4).' 


the  existing  horizontal  format  of  the 
primary  disclosure  has  the  advantage  of 
continued  consistency  with  Canada’s 
EnerGuide  labels.190 

Within  the  context  of  the  existing 
horizontal  bar  format,  however,  the 
Commission  is  making  certain  changes 
to  make  the  labels  simpler  and  more 
"user-friendly.”  The  Commission 
proposed  many  of  these  changes  as  part 
of  the  Sample  Labels  in  the  1993 
NPR.191 

Specifically,  to  simplify  the 
appearance  of  the  labels  overall,  the 
Commission  has  removed  all  text  from 
the  labels  above  the  "EnergyGuide”  logo 
and  moved  the  phrase  “Based  on 
standard  U.S.  Government  tests”  from 
its  present  location  under  the  horizontal 
bar  so  it  appears  as  the  only  text 
immediately  below  the  EnergyGuide 
logo.  The  Commission  has  increased  the 
size  of  the  type  of  this  phrase  so 
consumers  can  clearly  see  that  the 
energy  usage  information  is  based  on 
government  standards.192  The 
Commission  also  has  changed  the 
arrangement  of  the  text  on  the  labels 
somewhat  to  maximize  the  use  of  the 
free  space  resulting  from  the  elimination 
of  the  cost  grids  and  the  references  to 
cost  calculation  that  accompanied  them 
(discussed  in  Part  IV.B.4.b.,  below.) 

In  addition,  to  emphasize  to 
consumers  that  the  information  on  the 


190  See  comments  on  this  subject  from  Amana,  D- 
1,  3;  Whirlpool,  D-3,  5;  Maytag,  EM,  3-4;  AHAM, 
D-5,  2,  8-9;  ARI,  D-6,  3;  Speed  Queen,  D-8,  2; 
GAMA,  D-9,  3.  With  their  comments.  AHAM  and 
Maytag  provided  copies  of  a  marketing  research 
study  conducted  by  the  Canadian  Government's 
Ministry  of  Energy,  Mines  and  Resources  (“EMR”) 
summarizing  and  discussing  focus  group  interviews 
used  to  test  consumer  comprehension  of  alternative 
energy  label  formats.  EMR  conducted  the  study  in 
connection  with  revisions  to  Canada’s  “EnerGuide” 
labels  for  appliances.  Consumers  were  exposed  to 
alternative  formats  of  labels  disclosing  three 
measures  of  energy  usage — energy  efficiency, 
operating  cost,  or  energy  consumption. 

The  study  indicated  that  a  simple  and  clear 
disclosure  of  energy  consumption,  in  the  form  of 
kilowatt-hours  per  year,  was  the  easiest  for 
consumers  to  understand.  Labels  disclosing 
estimated  annual  operating  cost  or  energy  efficiency 
seemed  to  be  more  confusing.  The  study  also 
showed  consumer  preference  for  energy  usage 
disclosure  on  a  scale  measuring  from  “low”  on  the 
left  to  "high"  on  the  right. 

The  revised  label  format  that  will  be  issued  for 
final  comment  by  EMR  discloses  energy  usage  in 
the  form  of  estimated  annual  energy  consumption 
(in  kWh/yr.)  over  a  horizontal  bar  showing  the 
energy  usage  range,  with  color  shading  increases  in 
intensity  from  left  to  right  as  energy  consumption 
increases.  The  energy  consumption  of  the  labeled 
appliance  is  indicated  with  a  pointer  located  at  the 
appropriate  position  on  the  scale. 

See  proposed  Sample  Labels  1-4  at  58  FR 
12847-50. 

192  One  of  the  findings  in  the  DOE-sponsored 
assessment  of  DOE’s  Appliance  Labeling  Rule 
consumer  education  program  was  that  labels  must 
display  more  clearly  the  government's  role  in  the 
tests  for  the  labeling  program  to  have  more 
credibility.  B-3,  35. 


labels  is  for  use  in  comparative 
shopping  (rather  than  to  provide  exact 
energy  usage  of  the  appliance  in  the 
home),  the  Commission  has  added  the 
headline  “Compare  the  (Energy  Use  or 
Energy  Efficiency  )  of  this  (Product) 
with  Others  Before  You  Buy.” 

The  Commission  recognizes  that,  at 
least  at  first,  the  energy  consumption 
descriptors  on  the  amended  labels  may 
not  be  as  familiar  to  consumers  as  the 
estimated  annual  dollar  operating  cost 
figures  on  the  current  labels  have  been, 
and  that  the  product-specific  efficiency 
descriptors  may  also  seem  unfamiliar. 
For  each  energy  consumption  descriptor 
(kWh/year,  therms  per  year,  and  gallons 
per  year)  and  energy  efficiency 
descriptor  (EER,  SEER,  AFUE,  and 
HSPF),  therefore,  the  Commission  will 
require  that  the  labels  include  a  simple 
definition. 

Finally,  the  Commission  also  is 
amending  slightly  the  size  requirements 
for  the  labels  in  section  305.11(a)(1)  of 
the  Rule  to  permit  some  flexibility  in 
the  label’s  width,  as  requested  by 
AHAM  and  Whirlpool.  This 
accommodates  the  needs  of  the  industry 
and  will  have  a  de  minimis  effect  on 
label  size  consistency. 

The  above-described  modifications 
are  reflected  in  the  amended  Sample 
Labels  in  “Text  of  Amendments,” 
below. 

b.  Cost  grids.  Labels  for  refrigerators, 
refrigerator-freezers  and  freezers, 
dishwashers,  clothes  washers,  water 
heaters,  and  room  air  conditioners 
currently  contain  cost  grids  to  enable 
consumers  to  estimate  the  annual 
operating  cost  of  the  product  based  on 
their  own  utility  rates.  In  the  1993  NPR, 
the  Commission  proposed  that  the 
amended  labels  contain  similar, 
although  simpler,  cost  grids.  One 
element  of  these  cost  grids  would  be  a 
range  of  costs  for  the  fuel  used  by  the 
product  (electricity,  natural  gas,  etc.). 
The  Commission  asked  what  cost 
figures  and  what  intervals  between  the 
cost  figures  would  be  appropriate.  The 
Commission  asked  in  particular  how 
easy  it  is  for  consumers  to  use  the  cost 
grid  to  compare  the  relative  costs  of 
alternative  products.  Although  the 
Commission  did  not  propose 
eliminating  cost  grids  from  the  labels, 
the  Commission  asked  for  suggestions 
for  improving  the  design  of  the 
proposed  labels. 

Ten  comments  addressed  these 
questions.  Four  supported  the 
continued  use  of  cost  grids,  some 
suggesting  minor  modifications.193  The 


,9'ACEEE.  DEM,  1-2;  WSEO,  DEM,  2;  Texas 
Gas.  DD-15,  4:  CEC,  DD-23,  24. 
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other  six  ranged  from  questioning  the 
need  for  cost  grids  to  recommending 
that  they  be  eliminated  from  all 
labels.194 

ACEEE  commented  that  the  cost  grids, 
as  shown  on  Sample  Labels  1—4,  are 
well-designed  and  useful  to  the 
consumer.  The  comment,  however, 
suggested  standardizing  the  ranges  of 
costs  for  electricity  and  gas  on  labels  for 
all  products,  so  every  label  would  show 
the  same  fuel  cost  numbers  (and 
intervals  between  them)  on  the  grids.195 
WSEO  said  the  grids  are  helpful  and 
simple  and  agreed  with  the  cost  figures 
and  the  intervals  between  them.196 
Texas  Gas  commented  that  the  cost 
grids  are  most  useful  for  making  cross- 
fuel  comparisons  and  that  the  grids  on 
water  heater  labels  should  be  expanded 
to  show  annual  energy  costs  for 
operation  of  the  water  heater  on 
electricity,  gas,  and  oil,  regardless  of 
what  fuel  the  labeled  product  actually 
uses.197  CEC  stated  that  the  1993  NPR 
cost  grids  are  adequate.198 

Amana  commented  that  cost  grids  are 
inappropriate  for  climate  control 
products  because  of  the  complexity  of 
calculating  heating  and  cooling  loads. 
Amana  was  concerned  that  large 
increments  in  energy  cost  values  on  cost 
grids,  caused  by  label  space  constraints, 
could  confuse  consumers  who  have 
trouble  calculating  the  costs.  Amana 
stated  that  Canada’s  energy  label  for 
refrigerators  has  for  years  disclosed 
kVVh/year  with  no  cost  grids.199 

Whirlpool  stated  that  the  grids  only 
approximate  annual  operating  cost, 
while  kWh/cycle  or  kWh/year,  in 
conjunction  with  local  rates,  would 
provide  precise  cost  figures.  It 
recommended  replacing  the  grids  with 
instructions  on  how  to  consult  with  a 
local  utility  company  and  to  calculate 
the  annual  operating  cost  based  on 
kWh/cycle  or  kWh/year.200  Maytag  also 
recommended  eliminating  cost  grids 
from  all  labels,  contending  that  they 
complicate  the  message  of  the  label  and 
make  it  less  likely  to  be  used  by 
consumers.  Also,  according  to  Maytag, 
the  grids  are  redundant  because  it  is 
obvious  that  the  more  kilowatt-hours  of 


194  Amana,  D-l,  3;  Whirlpool,  D-3,  4;  Maytag.  D- 
4.  3;  AHAM.  D-5, 11;  Laclede  Gas.  DD-20, 1-5; 
EGIA.  DD-21,  2. 

195  ACEEE,  DD-8,  1-2. 

1,9  WSEO,  DD-9,  2.  WSEO  noted,  however,  that 
the  cost  grids  are  not  the  most  important  part  of  the 
label. 

l97Texas  Gas,  DD-15,  4. 

198 CEC,  DD-23,  24. 

'"Amana,  D-l,  3.  Canada's  soon-to-be-revised 
Energuide  labels  are  not  likely  to  require  cost  grids 
on  labels  for  any  covered  product  categories.  See 
Attachments  to  comments  from  Maytag  and  AHAM. 

200  Whirlpool.  D-3.  4. 


energy  consumed,  the  more  costly  the 
operation  of  the  product  will  be.201 

AHAM.  while  supporting  the  existing 
EnergyGuide  format  in  general, 
encouraged  the  Commission  to 
eliminate  cost  grids  from  the  labels. 
AHAM  cited  a  DOE  study  referenced  in 
the  1993  NPR  indicating  that  consumers 
rarely  use  cost  grids  and  often  consider 
them  to  contain  extraneous 
information.202  AHAM  also  contended 
that  eliminating  the  grids  would  further 
harmonize  the  Commission’s 
EnergyGuide  labels  with  Canada’s 
EnerGuides.203 

EGIA  commented  that  the  cost  grids 
are  confusing  to  customers  and, 
therefore,  confusing  to  salespeople.204 
Laclede  Gas,  in  opposing  the  use  of 
energy  factors  on  water  heater  labels, 
noted  that  the  inclusion  of  simplified 
cost  grids  would  not  be  sufficient  to 
overcome  the  distorted  information 
provided  by  the  energy  factor 
disclosure.205 

The  Commission’s  authority  to 
require  cost  grids  is  derived  from 
section  324(c)(5)  of  EPCA.206  This 
section  permits,  but  does  not  direct,  the 
Commission  to  require  additional 
information  on  labels  relating  to  energy 
consumption  if  the  Commission 
determines  that  such  information  would 
assist  consumers  in  making  purchasing 
decisions  and  would  not  be  unduly 
burdensome  to  manufacturers. 

Therefore,  the  Commission  has  the 
authority  to  eliminate  cost  grids  from 
labels  if  it  no  longer  believes  that  they 
will  assist  consumers  in  making 
purchasing  decisions. 

Some  industry  members  contended 
that  consumers  often  find  that  the  cost 
grids  are  confusing  and  detract  from  the 
basic  message  of  the  labels.207  As 
explained  earlier,  other  amendments  the 
Commission  is  adopting  will  provide 
consumers  with  energy  consumption 
information  that  can  be  readily 
converted  to  provide  the  labeled 
product’s  operating  cost.  Specifically, 
the  Commission’s  adoption  of  estimated 
annual  energy  consumption  disclosures 
for  refrigerators,  refrigerator-freezers. 


201  Maytag,  D-4,  2. 

21,2  See  the  1993  NPR  at  58  FR  12829  and  B-2.  38- 
39.  The  same  discussion  in  the  DOE  study  also 
includes  the  opinions  of  some  consumers  who 
favored  the  cost  grids. 

201  AHAM,  D-5, 11. 

204  EGIA.  DD-21,  2. 

205  Laclede  Gas,  DD-20,  4.  The  comment  was  in 
opposition  to  the  proposal  to  require  energy  factors 
on  water  heater  labels,  supplemented  by  a  cost  grid 
to  enable  consumers  to  estimate  the  annual 
operating  cost  of  the  products  based  on  local  utility 
rates. 

20,1 42  U.S.C.  6294(c)(5). 

207  See  Maytag,  D-4,  2:  AHAM.  D-5, 11;  EGIA, 
DD-21/  2. 


freezers,  water  heaters,  clothes  washers, 
and  dishwashers  makes  cost  grids  on 
labels  for  those  products  unnecessary 
because  the  information  they  provide 
will  now  be  available  by  multiplying  the 
energy  consumption  figure  by  an 
appropriate  cost  per  kWh,  therm  or 
gallon.208  Accordingly,  the  Commission 
has  determined  to  eliminate  cost  grids 
from  labels  for  these  products. 

The  Commission  believes,  however, 
that  consumers  may  want  and  benefit 
from  a  simplified  direct  disclosure  of 
estimated  annual  operating  cost. 
Therefore,  the  Commission  will  now 
require,  on  labels  for  refrigerators, 
refrigerator-freezers,  freezers,  clothes 
washers,  dishwashers,  and  water 
heaters,  a  statement  that  shows  the 
operating  costs  for  the  labeled  product 
derived  using  the  DOE  annual  average 
cost  for  electricity,  natural  gas,  propane, 
or  heating  oil,  as  appropriate.  This  will 
provide  consumers  with  an  estimate,  for 
purposes  of  comparison,  of  the 
product’s  energy  usage  expressed  as  an 
operating  cost.  The  statement  will 
identify  the  specific  costs  per  unit  for 
the  appropriate  fuel  and  the  year  DOE 
published  it.  Because  the  statement  will 
not  include  operating  cost  ranges  of 
comparability,  however,  the 
Commission  will  require  updating  of 
these  cost  figures  only  in  connection 
with  label  changes  occasioned  by  the 
publication  of  revisions  to  the  energy 
consumption  ranges  that  must  appear 
with  the  primary  energy  consumption 
disclosure.  The  statement  will  read  as 
follows: 

(Products]  using  more  energy  cost 
more  to  operate.  This  model’s  estimated 
yearly  operating  cost  is: 

(Cost  figure  will  be  boxed]  Based  on 
a  (Year]  U.S.  Government  national 

average  cost  of  $ _ per  (kWh,  therm, 

or  gallon]  for  (electricity,  natural  gas, 
propane,  or  oil].  Your  actual  operating 
cost  will  vary  depending  on  your  local 
utility  rates  and  your  use  of  the 
product.209 

The  primary  energy  usage  disclosure 
on  the  current  labels  for  room  air 
conditioners  is  an  energy  efficiency 
figure  identified  as  an  “energy 
efficiency  ratio  (EER)”  in  the 


208  See  Parts  IV.A.6.a.,  b.,  and  c.,  above. 

209  For  clothes  washers  and  dishwashers,  the 
statement  will  read:  [Produces  using  more  energy 
cost  more  to  operate.  This  model’s  estimated  yearly 
operating  cost  is: 

(Electric  cost  figure  will  be  boxed)  when  used 
with  an  electric  water  heater 
(Gas  cost  figure  will  be  boxed]  when  used  with 
a  natural  gas  water  heater 
Based  on  a  (Year)  U.S.  Government  national 

average  cost  of  $ _ per  kWh  for  electricity,  and 

S  per  therm  for  natural  gas.  Your  actual 
operating  cost  will  vary  depending  on  your  local 
utility  rates  and  your  use  of  the  product. 
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industry.210  The  labels  also  must 
disclose  a  cost  grid  based  on  different 
costs  per  kWh  for  electricity  and 
different  hours  of  use  per  year  of  the 
product.  Like  the  cost  grids  on  current 
labels  for  the  products  just  discussed, 
these  cost  grids  are  complicated  and 
occupy  a  significant  amount  of  label 
space.  Although  they  are  not  being 
amended  to  disclose  an  energy 
consumption  descriptor  like  the 
amended  labels  for  these  other  products, 
the  Commission  believes  that,  as  with 
the  other  labels,  room  air  conditioner 
labels  would  benefit  by  replacement  of 
the  cost  grids  with  the  operating  cost 
statement,  and  is  amending  the  Rule  to 
that  effect.  The  space  on  all  these  labels 
that  was  previously  occupied  by  the 
cost  grids  and  text  references  to  cost 
will  be  available  for  the  remaining  text 
of  the  labels,  which  will  be  presented  in 
a  cleaner,  more  readable  format.2" 

To  implement  the  elimination  of  cost 
grids  from  labels,  the  Commission  is 
amending  the  Sample  Labels  for 
refrigerators,  refrigerator-freezers, 
freezers,  clothes  washers,  dishwashers, 
water  heaters,  and  room  air 
conditioners.  The  Commission  also  is 
amending  the  Appendices  that  pertain 
to  these  categories  to  delete  the  cost  grid 
materials  there  contained  (see 
Appendices  Al-F  in  “Text  of 
Amendments,”  below)  as  well  as  the 
section  of  the  Rule  that  requires  cost 
grids  to  be  on  labels  for  these  products 
(see  section  305.11(a)(5)(i)(H)  in  "Text 
of  Amendments,”  below.) 

V.  Miscellaneous  Issues 

Several  comments  submitted  in 
response  to  the  1993  NPR  raised  issues 
that  the  Commission  has  not  identified 
for  comment,  or  were  related  only 
indirectly  to  the  proposals  in  the  NPR. 
These  issues  are  discussed  below. 

A.  Effective  Date 

AHAM  and  ARI  requested,  without 
elaboration,  that  the  Commission  allow 
six  months  until  the  amendments 
become  effective.212  Section  324  of 
EPCA  provides  that  a  labeling  rule  must 
take  effect  not  later  than  three  months 
after  the  date  it  is  prescribed,  except 
that  the  effective  date  can  be  extended 
to  six  months  if  the  Commission 
determines  that  such  extension  is 
necessary  to  allow  adequate  time  for 
compliance.213  Because  of  the  nature 
and  extent  of  the  amendments  being 

2,0 See  the  discussion  of  the  Commission’s 
adoption  of  industry  terms  for  required  energy 
efficiency  descriptors  in  Part  FV.B.3.,  above. 

2"  See  the  discussion  of  the  text  of  the  labels  in 
Part  IV.B.4.a.,  above. 

>'2  AHAM.  D-5,  14;  ARI.  D-6,  j 

2'-' 42  U.S.C.  6294(b)(4).' 


announced  today,  and  in  view  of  the 
request  by  the  two  trade  associations, 
the  Commission  finds  that  the  six- 
month  period  is  necessary  to  allow 
those  who  are  subject  to  die  Rule  to 
come  into  compliance  with  the 
amendments.  The  effective  date  of  these 
amendments,  therefore,  will  be  six 
months  from  the  date  of  their 
publication  in  the  Federal  Register. 

B.  Central  Air  Conditioner  Labeling 

ARI  requested  that  the  Commission 
amend  the  Rule  to  require 
manufacturers  of  split-system  central  air 
conditioners  and  the  evaporator  coils 
(sometimes  sold  separately)  that  are  a 
part  of  them  to  base  their 
representations  of  energy  usage  on  the 
DOE  test  procedures.214  ARI  also 
suggested  that  certain  disclosures  on 
central  air  conditioner  labels  be 
amended.215  The  Commission  believes 
that  soliciting  public  comment  on  the 
proposal  in  the  Federal  Register  may  be 
required  before  imposing  such  an 
amendment.216  The  Commission  will 
take  these  suggestions  under  advisement 
for  future  amendments. 

C.  Cost  Grids  and  Furnace  Labeling 

ACEEE  made  several  suggestions 
pertaining  to  figures  and  disclosures  for 
use  on  cost  grids.217  Because  the 
Commission  is  eliminating  cost  grids 
from  labels  on  refrigerators,  refrigerator- 
freezers,  freezers,  clothes  washers, 
dishwashers,  water  heaters,  and  room 
air  conditioners,  these  suggestions  are 
no  longer  relevant.  ACEEE  also 
provided  an  alternative  Heat  Loss  Table 
for  use  with  the  Appendices  pertaining 
to  furnaces.218  The  Commission  cannot 
modify  the  Heat  Loss  Tables,  however, 
because  they  are  provided  by  DOE  as  a 
part  of  the  test  procedure  for 
furnaces.219 

2.4  ARI,  D-6,  3-4.  Split  system  central  air 
conditioners  consist  of  a  condensing  unit,  which  is 
usually  installed  outside,  and  an  evaporator  coil, 
which  is  installed  in  the  duct  work  inside  the 
house.  These  two  parts  can  be  purchased  from  the 
same  manufacturer  or  from  two  different 
manufacturers. 

2.5  ARI  asked  that  the  text  on  central  air 
conditioner  labels  be  changed  to  eliminate,  from  the 
following  statement,  the  assertion  that  ratings  may 
vary  “slightly'';  “This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser  model 
combined  with  the  most  common  coil.  The  rating 

w  ill  vary  slightly  with  different  coils  and  in 
different  geographic  regions."  ARI  also  asked  that 
the  statement  suggest  that  consumers  contact 
dealers  for  the  actual  efficiency  rating  of  the 
purchased  combination. 

2 'M2  U.S.C.  6306(a)(1). 

2,7  ACEEE,  DD-8, 1-3.  For  example,  ACEEE 
suggested  a  map  showing  regional  zones  for  room 
air  conditioners  similar  to  the  map  used  for  central 
air  conditioners. 

2,"/d..  at  3. 

2I,42  U.S.C.  324(c)(1). 


D.  Water  Use  Disclosures 

USEPA  suggested  that  the  Rule  be 
expanded  to  include  a  disclosure  of  the 
water-use  efficiency  of  appliances  that 
use  water.220  Because  EPCA  does  not 
give  the  Commission  the  authority  to 
require  such  disclosures,  the 
Commission  cannot  expand  the  Rule  as 
USEPA  requests.  In  a  related  matter, 
however,  the  Commission  recently  has 
amended  the  Rule  to  require  disclosure 
of  the  water  use  of  certain  plumbing 
products,  in  accordance  with  a  directive 
in  the  Energy  Policy  Act  of  1992.22' 

E  Data  Submissions,  Ranges  of 
Comparability,  and  Testing 

CEC  suggested  specific  revisions  to 
three  sections  of  the  Rule.  First,  CEC 
suggested  that  section  305.8  be  amended 
so  required  submissions  of  data  could 
be  made  to  the  Commission  “or  its 
designated  representative.”222  Second, 
CEC  requested  adding  language  to 
section  305.9  that  would  give  the 
Commission  the  authority  to  change  the 
ranges  of  comparability  in 
circumstances  other  than  when  the 
range  limits  change  by  more  than 
15%.223  Third,  CEC  proposed  several 
changes  to  section  305.16,  which  relates 
to  required  testing  by  designated 
laboratories  for  enforcement  purposes. 
CEC  stated  that  the  section  should 
clarify  whether  “no  more  than  two” 
samples  must  be  tested  and  should 
provide  for  verification  testing  without 
the  notice  and  reverification  procedures 
currently  in  the  section,  and  that  the 
Commission  should  not  pay  for  the  tests 
when  they  are  required.224 

The  Commission  appreciates  CEC’s 
suggestions.  However,  before  adopting 
any  such  amendments,  the  Commission 
would  need  to  solicit  public  comment 
on  them.  The  Commission  will  take 
these  suggestions  under  advisement  for 
possible  future  amendment  proceedings. 

VI.  Metric  Usage 

Section  205b  of  the  Metric  Conversion 
Act,  as  amended  by  the  Omnibus  Trade 
and  Competitiveness  Act,  states  that  the 
metric  measurement  system  is  the 
preferred  system  of  weights  and 
measures  in  the  United  States.225  It  also 
requires  federal  agencies  to  use  the 
metric  system  in  all  procurements, 
grants  and  other  business-related 
activities  (which  include  rulemakings), 
except  to  the  extent  that  such  use  is 
impractical  or  is  likely  to  cause 

220  USEPA.  DD-12,  1-2. 

22'  See  58  FR  54955  (Oct.  25. 1993). 

222  CEC.  DD-23,  27-28. 

»'/d.  28. 

224  Id..  28-30.  j 

222 15  U.S.C.  205b. 
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significant  inefficiencies  or  loss  of 
markets  to  United  States  firms.  Because 
of  its  general  support  of  the  policy 
stated  in  the  Omnibus  Trade  and 
Competitiveness  Act,  the  Commission 
solicited  comment,  in  the  1993  NPR,  on 
three  areas  of  the  Rule  (described  below) 
with  a  potential  for  the  use  of  metric 
terms — either  in  place  of  or  in  addition 
to  inch-pound  measurements. 

First,  the  Commission  asked  whether 
section  305.11(a)  of  the  Rule  should 
specify  the  dimensions  of  the  required 
EnergyGuides  in  metric  or  dual  terms, 
or  remain  unchanged.  Second,  the 
Commission  solicited  comment  on 
whether  the  Rule  should  require  that  the 
capacity  descriptors  for  covered 
products  be  expressed  in  metric  or  dual 
terms.226  Manufacturers  must  annually 
submit  to  the  Commission  energy 
efficiency  data  on  their  products,  based 
on  DOE  tests,  that  are  categorized  on  the 
basis  of  these  capacity  descriptors. 

These  data  then  form  the  basis  for  the 
ranges  of  comparability  on  the 
EnergyGuides.  See  section  305.8  of  the 
Rule.  The  Commission  asked  whether  to 
leave  the  present  requirements 
unchanged,  or  to  require  the  reports  to 
the  Commission  and/or  the  disclosures 
on  the  EnergyGuides  to  be  in  metric  or 
in  dual  terms.  Third,  the  cost  grids 
currently  required  on  EnergyGuides  for 
clothes  washers,  dishwashers,  and  water 
heaters  show,  as  one  factor  of  the  grid, 
a  fuel  cost  expressed  in  terms  of 
kilowatt-hours  for  electricity,  therms  for 
natural  gas,  and  gallons  for  heating  oil. 
None  of  these  is  a  completely  metric 
term.  See  Appendices  C,  D,  and  F.  The 
Commission  solicited  commenton 
whether  to  require  metric  or  dual 
disclosures,  or  to  leave  the  present 
requirements  unchanged. 

Ten  comments  addressed  the  issue  of 
metric  usage.227  Only  CEC  supported 
adopting  metric  or  dual  measurements 
in  any  of  the  Rule’s  requirements.  The 
others  recommended  leaving  the  Rule 
unchanged. 

CEC  recommended  that  the 
dimension  specifications  for  the  labels 
and  the  capacity  descriptors  on  labels  be 
specified  in  dual  terms.  CEC  stated  that 
the  Rule  should  continue  to  allow  that 
submissions  be  made  in  inch-pound 
units  because  Commission  staff  could 
make  the  conversion  to  metric  units 


“‘Currently,  section  305.7  of  the  Rule  requires 
that  the  capacity  descriptors  for  some  products  be 
in  inch-pound  measurement  cubic  feet  for 
refrigerators,  refrigerator-freezers  and  freezers,  Btu’s 
for  climate  control  products,  and  first  hour  rating 
in  gallons  for  water  heaters. 

227  Amana,  D-l,  4;  Whirlpool,  D-3. 6;  AHAM,  D- 
5, 12-13;  ARI,  D-6.  2-3;  Speed  Queen-  D-«,  1; 
GAMA,  D-9,  2-3;  ACEEE,  DD-8,  2;  Texas  Gas,  DD- 
15,  5-6;  Laclede  Gas.  DD-20,  6;  CEC,  DD-23.  25- 
26. 


more  easily  after  preparing  ranges  of 
comparability.  On  cost  grids,  CEC 
recommended  keeping  kWh  without 
inch-pound  equivalents,  and  requiring 
that  therms  and  gallons  be  disclosed 
with  their  metric  equivalents.228 

Amana,  Speed  Queen  and  Texas  Gas 
opposed  amending  the  label  dimension 
specifications.229  Amana  contended  that 
there  is  no  benefit  to  metric 
dimensioning,  and  Speed  Queen  stated 
that  metric  or  dual  dimensions  would 
most  likely  conflict  with  printing 
industry  standards  for  type  font  sizing 
and  spacing.230 

Most  of  the  comments  that  opposed 
requiring  label  disclosures  in  metric  or 
dual  units  stated  that  the  labels  with 
metric  or  dual  disclosures  would  be 
cluttered  and  complicated,231  would 
confuse  consumers,232  and  would  be 
less  “consumer-friendly,”  contrary  to 
the  Commission’s  goals  in  revising  label 
format.233  GAMA  contended  that 
consumers  would  not  understand  metric 
terms  and  that  the  DOE  tests  do  not  use 
them.  GAMA  further  stated  that  a  dual 
disclosure  requirement  would  make  the 
already  full  GAMA  Directory  confusing 
and  unwieldy.234  ACEEE  stated  that 
dual  or  metric  disclosures  would 
educate  consumers  as  to  metric 
measurements  but  confuse  them  as  to 
energy  usage  and  complicate  the 
labels.235 

Four  comments  contended  that 
requirements  to  submit  or  disclose 
capacities  in  metric  or  dual  terms  would 
be  place  a  burden  on  the  industry, 
although  none  quantified  the  burden.236 
AHAM  and  Texas  Gas  declared  that  a 
change  to  metric  or  dual  disclosures 
would  be  burdensome,  and  Amana 
predicted  that  the  use  of  dual  terms 
would  add  time  to  the  preparation  of 
data  submissions.237  ARI  stated  that 
requiring  submissions  in  metric  terms 
would  defeat  the  purpose  of  permitting 
industry  efficiency  descriptors  (such  as 
“AFUE”  and  “SEER”),  and  that  showing 
information  on  labels  in  metric  terms 


218  CEC,  DD-23,  25-26. 

229  Amana,  D-l,  4;  Speed  Queen,  D-8, 1;  Texas 
Gas,  DD-15,5-6. 

210  Amana.  D-l.  4;  Speed  Queen,  D-8. 1. 

231  ARI,  D-6,  2;  ACEEE,  DD-8,  2;  Texas  Gas.  DD- 
15, 5-6;  Laclede  Gas,  I'”' -20,  6. 

232  ARI.  D-6,  2;  Spe^  _  Queen,  D-8. 1;  ACEEE, 
DD-8,  2;  Laclede  Gas,  DD-20, 6. 

“-’Whirlpool,  D-3, 6;  Speed  Queen,  D-8, 1; 
ACEEE,  DD-8,  2. 

234  GAMA.  D-9,  2-3. 

235  ACEEE.  DD-8,  2. 

“‘Amana,  D-l.  4;  AHAM.  D-5, 13;  ARI,  D-6,  2- 
3;  Texas  Gas,  DD-15,  5. 

232  AHAM.  D-5. 13;  Texas  Gas.  DD-15,  5:  Amana, 
D-l,  4. 


would  be  a  burden  on  industry  that 
would  not  benefit  consumers.238 

The  Commission  has  determined  that 
requiring  manufacturers  to  disclose 
label  information  in  metric  terms  could 
cause  significant  inefficiencies  by 
confusing  consumers.  As  ACEEE  stated, 
such  a  requirement  may  raise 
consumers’  awareness  of  metric  terms, 
but  at  the  expense  of  the  basic  purpose 
of  the  labeling  program — effective 
communication  of  energy  usage  of 
labeled  products.  The  Commission  also 
has  concluded  that  dual  disclosures 
would  unacceptably  complicate  labels. 
Because  the  Rule  will  not  require  metric 
or  dual  disclosures  on  labels,  the 
Commission  is  not  requiring 
submissions  in  those  terms. 

To  support  the  policy  articulated  in 
the  Metric  Conversion  Act,  the 
Commission  is  amending  section 
305.11(a)(1)  of  the  Rule  to  have  it 
express  the  dimensions  of  the  labels  in 
inch-pound  and  metric  units.  The 
Commission  is  leaving  unchanged  the 
font,  type-point-size  and  pica 
specifications  in  the  sample  labels  that 
show  them,  however,  because  they  are 
for  use  only  by  the  printing  industry  in 
setting  up  and  producing  the  labels  and 
because  there  are  no  direct  metric 
equivalents  for  them.239 

VII.  Regulatory  Flexibility  Act 

In  the  1988  NPR,  the  Commission 
concluded,  on  a  preliminary  basis,  that 
an  initial  regulatory  flexibility  analysis 
was  not  necessary  for  the  proposed 
amendments  to  the  Rule  because  the 
amendments,  if  promulgated,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.240 
The  Commission  stated  that  its 
conclusion  was  based  on  information 
presently  available  and  requested 
comment  on  the  subject.  No  comments 
were  received  on  this  issue. 

In  the  1993  NPR,  the  Commission 
again  sought  comment  on  this  issue.  No 
comments  were  received.  Accordingly, 
the  Commission  has  no  reason  to 
believe  that  the  amendments  it  is 
adopting  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

First,  the  amendments  relating  to 
energy  usage  disclosures  for  furnaces 
will  not  have  a  significant  impact 
because  the  two  proposed  changes  are 
likely  to  offset  each  other  in  terms  of 


238  ARI,  D-6,  2-3.  See  discussion  of  industry 
efficiency  descriptors  at  Part  IV.B.3.,  above. 

239 The  Commission  could  require  that  the 
dimensions  of  the  printed  areas  of  tho  labels  and 
the  type  size  specifications  be  expressed  in 
millimeters. 

240  See  Regulatory  Flexibility  Act,  5  U.S.C.  603- 
605;  see  also  53  FR  22113. 
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cost  and  burden.  To  the  extent  that 
manufacturers  will  have  to  prepare  the 
product-specific  labels,  instead  of  the 
labels  presently  required,  they  will 
incur  somewhat  greater  administrative 
and  printing  expenses.  This  will  be 
offset,  to  some  extent,  because  they  will 
be  able  to  disclose  required  information 
in  an  industry  directory  instead  of 
preparing  fact  sheets.  Overall,  the 
Commission  expects  that  most  firms, 
regardless  of  size,  will  experience  a 
reduction  of  expense  primarily  because 
of  lower  printing  costs. 

Second,  the  amendments  relating  to 
the  creation  of  new  range  sub-categories 
for  furnaces,  room  air  conditioners, 
clothes  washers,  refrigerators, 
refrigerator-freezers,  and  freezers  will 
not  have  a  significant  economic  impact. 
The  amendments  will  impose  few,  if 
any,  additional  costs.  In  addition,  these 
products  would  now  be  categorized  in 
accordance  with  the  subdivisions  in 
DOE’s  minimum  efficiency  standards 
program,  making  it  administratively 
easier  for  the  affected  organizations, 
which  will  no  longer  be  required  to 
comply  with  two  sets  of  similar,  but 
inconsistent,  regulations. 

Finally,  the  amendments  relating  to 
the  use  of  a  different  label  format  and 
different  energy  usage  descriptors  on 
labels  will  not  have  a  significant 
economic  impact.  Although  there  will 
be  a  small  initial  cost  in  changing 
current  labels,  the  cost  is  likely  to  be 
offset  in  future  years  because  fewer 
annual  label  changes  are  likely  to  be 
required  with  the  use  of  the  new 
descriptors  which,  unlike  current  dollar 
descriptors,  will  not  be  subject  to 
annual  changes. 

Because  it  appears,  on  the  basis  of 
evidence  presently  available,  that  these 
changes  will  not  be  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  and  its  implementing 
regulation,  the  Commission  concludes 
that  a  final  regulatory  flexibility  analysis 
is  unnecessary.  In  light  of  the  above,  the 
Commission  certifies,  under  the 
provisions  of  Section  5  of  the  Regulatory 
Flexibility  Act,  that  the  amendments  it 
is  adopting  today  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.241 

VIII.  Paperwork  Reduction  Act 

In  the  1988  NPR,  the  Commission 
stated  that  the  Rule  contains  disclosure 
and  reporting  requirements  that 
constitute  “information  collection 
requirements”  as  defined  by  5  C.F.R. 
1320.7(c),  the  regulation  that 


*•'  5  U.S.C..  605(b). 


implements  the  Paperwork  Reduction 
Act  (“PRA”).242  The  Commission  noted 
that  the  Rule  had  been  reviewed  and 
approved  in  1984  by  the  Office  of 
Management  and  Budget  (“OMB”)  and 
assigned  OMB  Control  No.  3084-0068. 
Since  the  1988  NPR  was  published,  the 
Supreme  Court  has  determined  that 
agency  regulations  requiring  disclosures 
to  third  parties  are  not  subject  to  the 
PRA.243  OMB  has  again  reviewed  the 
Rule  and  extended  its  approval  for  its 
recordkeeping  and  reporting 
requirements  until  February  28, 1996. 

The  amendments  now  being  adopted  do 
not  alter  the  recordkeeping  or  reporting 
requirements  and,  therefore,  do  not 
require  further  OMB  clearance. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation, 
Household  appliances,  Incorporation  by 
reference,  Labeling,  Reporting  and 
recordkeeping  requirements,  Water 
conservation. 

For  the  reasons  set  forth  in  the 
preamble,  16  CFR  is  amended  as 
follows: 

Text  of  Amendments 

PART  305-RULE  CONCERNING 
DISCLOSURES  REGARDING  ENERGY 
CONSUMPTION  AND  WATER  USE  OF 
CERTAIN  HOME  APPLIANCES  AND 
OTHER  PRODUCTS  REQUIRED 
UNDER  THE  ENERGY  POLICY  AND 
CONSERVATION  ACT  (“APPLIANCE 
LABELING  RULE") 

1.  Part  305  is  amended  by  revising  the 
heading  to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

3.  Sections  305.2  (h)  through  (j)  are 
revised  to  read  as  follows: 

§  305.2  Definitions. 
***** 

(h)  Estimated  annual  energy 
consumption  and  estimated  annual 
operating  cost.  (1)  Estimated  annual 
energy  consumption  means  the  energy 
or  (for  products  described  in  sections 
305.3(k)-(n))  water  that  is  likely  to  be 
consumed  annually  in  representative 
use  of  a  consumer  product,  as 
determined  in  accordance  with  tests 
prescribed  under  section  323  of  the  Act 
(42  U.S.C.  6293). 

(i)  Kilowatt-hour  use  per  year,  or 
kWh/yr.,  means  estimated  annual  energy 
consumption  expressed  in  kilowatt- 
hours  of  electricity. 


-4-44  U.S.C  3501-3520. 

-4>  Dole  v.  United  Steelworkers  of  America,  494 
U.S.  26(1990). 


(ii)  Therm  use  per  year,  or  therms/yr.. 
means  estimated  annual  energy 
consumption  expressed  in  therms  of 
natural  gas. 

(iii)  Gallon  use  per  year,  or  gallons ! 
yr.,  means  estimated  annual  energy 
consumption  expressed  in  gallons  of 
propane  or  No.  2  heating  oil. 

(2)  Estimated  annual  operating  cost 
means  the  aggregate  retail  cost  of  the 
energy  that  is  likely  to  be  consumed 
annually  in  representative  use  of  a 
consumer  product,  as  determined  in 
accordance  with  tests  prescribed  under 
section  323  of  the  Act  (42  U.S.C.  6293). 

(i)  Energy  efficiency  rating  means  the 
following  product-specific  energy  usage 
descriptors:  “annual  fuel  utilization 
efficiency  (AFUE)”  for  furnaces:  “energy 
efficiency  ratio  (EER)”  for  room  air 
conditioners;  “seasonal  energy 
efficiency  ratio  (SEER)”  for  the  cooling 
function  of  central  air  conditioners  and 
heat  pumps;  and,  “heating  seasonal 
performance  factor  (HSPF)”  for  the 
heating  function  of  heat  pumps,  as  all 
four  descriptors  are  determined  in 
accordance  with  tests  prescribed  under 
section  323  of  the  Act  (42  U.S.C.  6293). 
These  product-specific  energy  usage 
descriptors  shall  be  used  in  satisfying 
all  the  requirements  of  this  part. 

(j)  Flange  of  estimated  annual  energy 
consumption  means  the  range  of 
estimated  annual  energy  consumption 
per  year  of  all  models  within  a 
designated  range  of  comparability. 
***** 

4.  Sections  305.3  (a)  and  (b)  are 
revised  to  read  as  follows: 

§  305.3  Description  of  covered  products  to 
which  this  part  applies. 

(a)  Refrigerators  and  refrigerator- 
freezers.  (1)  Electric  refrigerator  means  a 
cabinet  designed  for  the  refrigerated 
storage  of  food  at  temperatures  above  32 
°F.,  and  having  a  source  of  refrigeration 
requiring  single  phase,  alternating 
current  electric  energy  input  only.  An 
electric  refrigerator  may  include  a 
compartment  for  the  freezing  and 
storage  of  food  at  temperatures  below  32 
°F.,  but  does  not  provide  a  separate  low 
temperature  compartment  designed  for 
the  freezing  and  storage  of  food  at 
temperatures  below  8  °F.  An  “all- 
refrigerator”  is  an  electric  refrigerator 
which  does  not  include  a  compartment 
for  the  freezing  and  long  time  storage  of 
food  at  temperatures  below  32  °F  (0.0 
°C).  An  “all-refrigerator”  may  include  a 
compartment  of  0.50  cubic  capacity 
(14.2  liters)  or  less  for  the  freezing  and 
storage  of  ice. 

(2)  Electric  refrigerator-freezer  means 
a  cabinet  which  consists  of  two  or  m^re 
compartments  with  at  least  one  of  the 
compartments  designed  for  the 
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refrigerated  storage  of  food  at 
temperatures  above  32  °F.  and  with  at 
least  one  of  the  compartments  designed 
for  the  freezing  and  storage  of  food  at 
temperatures  below  8  °F.  which  may  be 
adjusted  by  the  user  to  a  temperature  of 
0  °F.  or  below.  The  source  of 
refrigeration  requires  single  phase, 
alternating  current  electric  energy  input 
only. 

(b)  Freezer  means  a  cabinet  designed 
as  a  unit  for  the  freezing  and  storage  of 
food  at  temperatures  of  0  °F.  or  below, 
and  having  a  source  of  refrigeration 
requiring  single  phase,  alternating 
current  electric  energy  input  only. 
***** 

5.  Section  305.3  is  amended  by 
adding  paragraph  (c)(1)  and  reserving 
paragraph  (c)(2)  to  read  as  follows: 

§  305.3  Description  ot  covered  products  to 
which  this  part  applies. 
***** 

(c)  *  *  * 

(1)  Water  Heating  Dishwasher  means 
a  dishwasher  which  is  designed  for 
heating  cold  inlet  water  (nominal  50  °F.) 
or  a  dishwasher  for  which  the 
manufacturer  recommends  operation 
with  a  nominal  inlet  water  temperature 
of  120  °F.  and  may  operate  at  either  of 
these  inlet  water  temperatures  by 
providing  internal  water  heating  to 
above  120  °F.  in  at  least  one  wash  phase 
of  the  normal  cycle. 

6.  Section  305.3(e)  is  revised  to  read 
as  follows: 

§  305.3  Description  of  covered  products  to 
which  this  part  applies. 
***** 

(e)  Room  air  conditioner  means  a 
consumer  product,  other  than  a 
packaged  terminal  air  conditioner, 
which  is  powered  by  a  single  phase 
electric  current  and  which  is  an  encased 
assembly  designed  as  a  unit  for 
mounting  in  a  window  or  through  the 
wall  for  the  purpose  of  providing 
delivery  of  conditioned  air  to  an 
enclosed  space.  It  includes  a  prime 
source  of  refrigeration  and  may  include 
a  means  for  ventilating  and  heating. 
***** 

7.  Section  305.3(f)  introductory  text  is 
revised  to  read  as  follows: 

§  305.3  Description  of  covered  products  to 
which  this  part  applies. 
***** 

(f)  Clothes  washer  means  a  consumer 
product  designed  to  clean  clothes, 
utilizing  a  water  solution  of  soap  and/ 
or  detergent  and  mechanical  agitation  or 
other  movement,  and  must  be  one  of  the 
following  classes:  automatic  clothes 


washers,  semi-automatic  clothes 
washers,  and  other  clothes  washers. 
***** 

8.  Section  305.3(g)  is  revised  to  read 
as  follows: 

§  305.3  Description  of  covered  products  to 
which  this  part  applies. 
***** 

(g)  Furnaces.  (1)  Furnace  means  a 
product  which  utilizes  only  single¬ 
phase  electric  current,  or  single-phase 
electric  current  or  DC  current  in 
conjunction  with  natural  gas,  propane, 
or  home  heating  oil,  and  which — 

(1)  Is  designed  to  be  the  principal 
heating  sources  for  the  living  space  of  a 
residence: 

(ii)  Is  not  contained  within  the  same 
cabinet  with  a  central  air  conditioner 
whose  rated  cooling  capacity  is  above 
65,000  Btu  per  hour; 

(iii)  Is  an  electric  central  furnace, 
electric  boiler,  forced-air  central 
furnace,  gravity  central  furnace,  or  low 
pressure  steam  or  hot  water  boiler,  and 

(iv)  Has  a  heat  input  rate  of  less  than 
300,000  Btu  per  hour  for  electric  boilers 
and  low  pressure  steam  or  hot  water 
boilers  and  less  than  225,000  Btu  per 
hour  for  forced-air  central  furnaces, 
gravity  central  furnaces,  and  electric 
central  furnaces. 

(2)  Electric  central  furnace  means  a 
furnace  designed  to  supply  heat  through 
a  system  of  ducts  with  air  as  the  heating 
medium,  in  which  heat  is  generated  by 
one  or  more  electric  resistance  heating 
elements  and  the  heated  air  is  circulated 
by  means  of  a  fan  or  blower. 

(3)  Forced  air  central  furnace  means 
a  gas  or  oil  burning  furnace  designed  to 
supply  heat  through  a  system  of  ducts 
with  air  as  the  heating  medium.  The 
heat  generated  by  combustion  of  gas  or 
oil  is  transferred  to  the  air  within  a 
casing  by  conduction  through  heat 
exchange  surfaces  and  is  circulated 
through  the  duct  system  by  means  of  a 
fan  or  blower. 

(4)  Gravity  central  furnace  means  a 
gas  fueled  furnace  which  depends 
primarily  on  natural  convection  for 
circulation  of  heated  air  and  which  is 
designed  to  be  used  in  conjunction  with 
a  system  of  ducts. 

(5)  Electric  boiler  means  an 
electrically  powered  furnace  designed  to 
supply  low  pressure  steam  or  hot  water 
for  space  heating  application.  A  low 
pressure  steam  boiler  operates  at  or 
below  15  pounds  per  square  inch  gauge 
(psig)  steam  pressure;  a  hot  water  boiler 
operates  at  or  below  160  psig  water 
pressure  and  250  °F.  water  temperature. 

(6)  Low  pressure  steam  or  hot  water 
boiler  means  an  electric,  gas  or  oil 
burning  furnace  designed  to  supply  low 
pressure  steam  or  hot  water  for  space 


heating  application.  A  low  pressure 
steam  boiler  operates  at  or  below  15 
pounds  psig  steam  pressure;  a  hot  water 
boiler  operates  at  or  below  160  psig 
water  pressure  and  250  °F.  water 
temperature. 

(7)  Outdoor  furnace  or  boiler  is  a 
furnace  or  boiler  normally  intended  for 
installation  out-of-doors  or  in  an 
unheated  space  (such  as  an  attic  or  a 
crawl  space). 

(8)  Weatherized  warm  air  furnace  or 
boiler  means  a  furnace  or  boiler 
designed  for  installation  outdoors, 
approved  for  resistance  to  wind,  rain, 
and  snow,  and  supplied  with  its  own 
venting  system. 

***** 

9.  Section  305.3(h)  introductory  text 
and  paragraph  (h)(3)  are  revised,  and 
paragraphs  (h)  (4)  and  (5)  are  added,  to 
read  as  follows: 

§  305.3  Description  of  covered  products  to 
which  this  part  applies. 
***** 

(h)  Central  air  conditioner  means  a 
product,  other  than  a  packaged  terminal 
air  conditioner,  which  is  powered  by 
single  phase  electric  current,  air  cooled, 
rated  below  65,000  Btu  per  hour,  not 
contained  within  the  same  cabinet  as  a 
furnace,  the  rated  capacity  of  which  is 
above  225,000  Btu  per  hour,  and  is  a 
heat  pump  or  a  cooling  only  unit. 
***** 

(3)  Evaporator  coil  means  a 
component  of  a  central  air  conditioner 
which  is  designed  to  absorb  heat  from 
an  enclosed  space  and  transfer  the  heat 
to  a  refrigerant. 

(4)  Single  package  unit  means  any 
central  air  conditioner  in  which  all  the 
major  assemblies  are  enclosed  in  one 
cabinet. 

(5)  Split  system  means  any  central  air 
conditioner  in  which  one  or  more  of  the 
major  assemblies  are  separate  from  the 
others. 

*  *  *  *  w 

10.  Section  305. 3(i)  is  revised  to  read 
as  follows: 

§  305.3  Description  of  covered  products  to 
which  this  part  applies. 
****«' 

(i)  Heat  pump  means  a  product,  other 
than  a  packaged  terminal  heat  pump, 
which  consists  of  one  or  more 
assemblies,  powered  by  single  phase 
electric  current,  rated  below  65,000  Btu 
per  hour,  utilizing  an  indooi 
conditioning  coil,  compressor,  and 
refrigerant-to-outdoor  air  heat  exchanger 
to  provide  air  heating,  and  may  also 
provide  air  cooling,  dehumidifying, 
humidifying,  circulating,  and  air 
cleaning. 

***** 
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11.  The  section  heading  and  the 
introductory  text  of  paragraph  (a)  of 
§  305.5  are  revised  to  read  as  follows: 

§  305.5  Determinations  of  estimated 
annual  energy  consumption,  estimated 
annual  operating  cost,  and  energy 
efficiency  rating,  and  of  water  use  rate. 

(a)  Procedures  for  determining  the 
estimated  annual  energy  consumption, 
the  estimated  annual  operating  costs, 
the  energy  efficiency  ratings  and  the 
efficacy  factors  of  covered  products  are 
those  found  in  10  CFR  Part  430,  Subpart 
B,  in  the  following  sections: 
***** 

12.  Section  305.7  is  revised  to  read  as 
follows: 

§  305.7  Determinations  of  capacity. 

The  capacity  of  covered  products 
shall  be  determined  as  follows: 

(a)  Refrigerators  and  refrigerator- 
freezers.  The  capacity  shall  be  the  total 
refrigerated  volume  (VT)  in  cubic  feet, 
rounded  to  the  nearest  one-tenth  of  a 
cubic  foot,  as  determined  according  to 
Appendix  A1  to  10  CFR  Part  430, 

Subpart  B. 

(b)  Freezers.  The  capacity  shall  be  the 
total  refrigerated  volume  (VT)  in  cubic 
feet,  rounded  to  the  nearest  one-tenth  of 
a  cubic  foot,  as  determined  according  to 
Appendix  Bl  to  10  CFR  Part  430, 

Subpart  B. 

(c)  Dishwashers.  The  capacity  shall  be 
the  place-setting  capacity,  determined 
according  to  Appendix  C  to  10  CFR  Part 
430,  Subpart  B. 

(d)  Wafer  heaters.  The  capacity  shall 
be  the  first  hour  rating,  as  determined 
according  to  Appendix  E  to  10  CFR  Part 
430,  Subpart  B. 

(e)  Room  air  conditioners.  The 
capacity  shall  be  the  cooling  capacity  in 
Btu’s  per  hour,  as  determined  according 
to  Appendix  F  to  10  CFR  Part  430, 
Subpart  B,  but  rounded  to  the  nearest 
value  ending  in  hundreds  that  will 
satisfy  the  relationship  that  the  value  of 
EER  used  in  representations  equals  the 
rounded  value  of  capacity  divided  by 
the  value  of  input  power  in  watts.  If  a 
value  ending  in  hundreds  will  not 
satisfy  this  relationship,  the  capacity 
may  be  rounded  to  the  nearest  value 
ending  in  50  that  will. 

(f)  Clothes  washers.  The  capacity  shall 
be  the  tub  capacity,  rounded  to  the 
nearest  gallon,  as  determined  according 
to  Appendix  J  to  10  CFR  Part  430, 
Subpart  B,  in  the  terms  “standard”  or 
“compact”  as  defined  in  Appendix  J. 

(g)  Furnaces.  The  capacity  shall  be  the 
heating  capacity  in  Btu’s  per  hour, 
rounded  to  the  nearest  1,000  Btu’s  per 
hour,  as  determined  according  to 
Appendix  N  to  10  CFR  Part  430,  Subpert 
B 


(h)  Central  air  conditioners,  cooling. 
The  capacity  shall  be  the  cooling 
capacity  in  Btu’s  per  hour,  as 
determined  according  to  Appendix  M  to 
10  CFR  Part  430,  Subpart  B,  rounded  to 
the  nearest  100  Btu’s  per  hour  for 
capacities  less  than  20,000  Btu’s  per 
hour;  to  the  nearest  200  Btu’s  per  hour 
for  capacities  between  20,000  and 
37,999  Btu’s  per  hour;  and  to  the  nearest 
500  Btu’s  per  hour  for  capacities 
between  38,000  and  64,999  Btu’s  per 
hour. 

(i)  Central  air  conditioners,  heating. 
The  capacity  shall  be  the  heating 
capacity  in  Btu’s  per  hour,  as 
determined  according  to  Appendix  M  to 
10  CFR  Part  430,  Subpart  B,  rounded  to 
the  nearest  100  Btu’s  per  hour  for 
capacities  less  than  20,000  Btu’s  per 
hour;  to  the  nearest  200  Btu’s  per  hour 
for  capacities  between  20,000  and 
37,999  Btu’s  per  hour;  and  to  the  nearest 
500  Btu’s  per  hour  for  capacities 
betvveen  38,000  and  64,999  Btu’s  per 
hour. 

(j)  Fluorescent  lamp  ballasts.  The 
capacity  shall  be  the  ballast  input 
voltage,  as  determined  according  to 
Appendix  Q  to  10  CFR  Part  430,  Subpart 
B. 

13.  Section  305.8(a)(1)  is  revised  to 
read  as  follows: 

§  305.8  Submission  of  data. 

(a)(1)  Each  manufacturer  of  a  covered 
product  (except  manufacturers  of 
fluorescent  lamp  ballasts,  showerheads, 
faucets,  water  closets  or  urinals)  shall 
submit  annually  to  the  Commission  a 
report  listing  the  estimated  annual 
energy  consumption  (for  refrigerators, 
refrigerator-freezers,  freezers,  clothes 
washers,  dishwashers  and  water 
heaters)  or  the  energy  efficiency  ratipg 
(for  room  air  conditioners,  central  air 
conditioners,  heat  pumps  and  furnaces) 
for  each  basic  model  in  current 
production,  determined  according  to 
§  305.5  and  statistically  verified 
according  to  §  305.6.  The  report  must 
also  list,  for  each  basic  model  in  current 
production:  the  model  numbers  for  each 
basic  model;  the  total  energy 
consumption,  determined  in  accordance 
with  §  305.5,  used  to  calculate  the 
estimated  annual  energy  consumption 
or  energy  efficiency  rating;  the  number 
of  tests  performed;  and,  its  capacity, 
determined  in  accordance  with  §  305.7. 
For  those  models  that  use  more  than  one 
energy  source  or  more  than  one  cycle, 
each  separate  amount  of  energy 
consumption  or  energy  cost,  measured 
in  accordance  with  §  305.5,  shall  be 
listed  in  the  report.  Appendix  J 
illustrates  a  suggested  reporting  format. 
Starting  serial  numbers  or  other 
numbers  identifying  the  date  of 


manufacture  of  covered  products  shall 
be  submitted  whenever  a  new  basic 
model  is  introduced  on  the  market. 
***** 

§  305.9  [Amended] 

14.  Section  305.9(b)  is  amended  by 
removing  the  second  sentence. 

15.  Section  305.10  is  revised  to  read 
as  follows: 

§  305.10  Ranges  of  estimated  annual 
energy  consumption  and  energy  efficiency 
ratings. 

(a)  The  range  of  estimated  annual 
energy  consumption  or  energy 
efficiency  ratings  for  each  covered 
product  (except  fluorescent  lamp 
ballasts,  showerheads,  faucets,  water 
closets  or  urinals)  shall  be  taken  from 
the  appropriate  appendix  to  this  rule  in 
effect  at  the  time  the  labels  are  affixed 
to  the  product.  The  Commission  shall 
publish  revised  ranges  annually  in  the 
Federal  Register,  if  appropriate,  or  a 
statement  that  the  specific  prior  ranges 
are  still  applicable  for  the  new  year. 
Ranges  will  be  changed  if  the  estimated 
annual  energy  consumption  or  energy 
efficiency  ratings  of  the  products  within 
the  range  change  in  a  way  that  would 
alter  the  upper  or  lower  estimated 
annual  energy  consumption  or  energy 
efficiency  rating  limits  of  the  range  by 
15%  or  more  from  that  previously 
published.  When  a  range  is  revised,  all 
information  disseminated  after  90  days 
following  the  publication  of  the  revision 
shall  conform  to  the  revised  range. 
Products  that  have  been  labeled  prior  to 
the  effective  date  of  a  modification 
under  this  section  need  not  be  relabeled. 

(b)  When  the  estimated  annual  energy 
consumption  or  energy  efficiency  rating 
of  a  given  model  of  a  covered  product 
falls  outside  the  limits  of  the  current 
range  for  that  product,  which  could 
result  from  the  introduction  of  a  new  or 
changed  model,  the  manufacturer  shall 

(1)  Omit  placement  of  such  product 
on  the  scale,  and 

(2)  Add  one  of  the  two  sentences 
below,  as  appropriate,  in  the  space  just 
below  the  scale,  as  follows: 

The  estimated  annual  energy  consumption 
of  this  model  was  not  available  at  the  time 
the  range  was  published. 

The  energy  efficiency  rating  of  this  model 
was  not  available  at  the  time  the  range  was 
published. 

16.  In  §  305.11,  paragraphs  (a)(1),  (2), 

(3)  and  (4)(i)  are  revised  to  read  as 
follows: 

§  305.11  Labeling  for  covered  products. 

(a)  Labels  for  covered  products  other 
than  fluorescent  lamp  ballasts, 
showerheads,  faucets,  water  closets  and 
uripals — (1)  Layout.  All  energy  labels 
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for  each  category  of  covered  product 
shall  use  one  size,  similar  colors  and 
typefaces  with  consistent  positioning  of 
headline,  copy  and  charts  to  maintain 
uniformity  for  immediate  consumer 
recognition  and  readability.  Trim  size 
dimensions  for  all  labels  shall  be  as 
follows:  width  must  be  between  51/* 
inches  and  5V2  inches  (13.34  cm.  and 
13.97  cm.);  length  must  be  7%  inches 
(18.73  cm.).  Copy  is  to  be  set  between 
27  picas  and  29  picas  and  copy  page 
should  be  centered  (right  to  left  and  top 
to  bottom).  Depth  is  variable  but  should 
follow'  closely  the  prototype  labels 
appearing  at  the  end  of  this  part 
illustrating  the  basis  layout.  All 
positioning,  spacing,  type  sizes  and  line 
widths  should  be  similar  to  and 
consistent  with  the  prototype  labels. 

(2)  Type  style  ana  setting.  The 
Helvetica  Condensed  series  typeface  or 
equivalent  shall  be  used  exclusively  on 
the  label.  Specific  sizes  and  faces  to  be 
used  are  indicated  on  the  prototype 
labels.  No  hyphenation  should  be  used 
in  setting  headline  or  copy  text. 
Positioning  and  spacing  should  follow 
the  prototypes  closely.  Generally,  text 
must  be  set  flush  left  with  two  points 
leading  except  where  otherwise 
indicated.  Helvetica  Condensed  Regular 
shall  be  used  for  all  copy  except  the 
large  number  indicating  the  estimated 
annual  energy  consumption  or  energy 
efficiency  rating,  which  shall  be  in 
Helvetica  Condensed  Black,  and  all 
ether  numerals  and  letters  used  in 
immediate  connection  w’ith  the  Energy 
Efficiency  Scale,  w'hich  shall  be  in 
Helvetica  Condensed  Bold.  See  the 
prototype  labels  for  specific  directions. 

(3)  Colors.  The  basic  colors  of  all 
labels  shall  be  process  yellow  or 
equivalent  and  process  black.  The  label 
shall  be  printed  full  bleed  process 
yellow.  All  type  and  graphics  shall  be 
print  process  black. 

(4)  Paper  stock — (i)  Adhesive  labels. 
All  adhesive  labels  should  be  applied  so 
they  can  be  easily  removed  without  the 
use  of  tools  or  liquids,  other  than  water, 
but  should  be  applied  with  an  adhesive 
with  an  adhesion  capacity  sufficient  to 
prevent  their  dislodgment  during 
normal  handling  throughout  the  chain 
of  distribution  to  the  retailer  or 
consumer.  The  paper  stock  for  pressure- 
sensitive  or  other  adhesive  labels  shall 
have  a  basic  weight  of  not  less  than  58 
pounds  per  500  sheets  (2  j" .  38")  or 
equivalent,  exclusive  of  the  release  liner 
and  adhesive.  A  minimum  peel 
adhesion  capacity  for  the  adhesive  of  12 
ounces  per  square  inch  is  suggested,  but 
not  required  if  the  adhesive  can 
otherwise  meet  the  above  standard.  The 
pressure-sensitive  adhesive  shall  be 

r  pplied  in  no  fewer  than  tw'o  strips  not 


less  than  0.5  inches  (1.27  cm.)  wide. 

The  strips  shall  be  within  0.25  inches 
(.64  cm.)  of  the  opposite  edges  of  the 
label.  For  a  “flap-tag”  label,  the 
pressure-sensitive  adhesive  shall  be 
applied  in  one  strip  not  less  that  0.5 
inches  (1.27  cm.)  wide.  The  strip  shall 
be  within  0.25  inches  (.64  cm.)  of  the 
top  edge  of  the  label. 
***** 

§305.11  [Amended] 

17.  Section  305.1  l(a)(5)(i)(A)  is  , 
amended  by  removing  the  second 
sentence. 

18.  In  §305.11,  paragraphs  (a)(5)(i)(E) 
through  (H)  and  (J)  are  revised  to  read 
as  follows: 

§  305.1 1  Labeling  for  covered  products. 

(a)  *  *  * 

(5)*  *  * 

(i)  *  *  * 

(E)  Estimated  annual  energy 
consumption  for  refrigerators, 
refrigerator-freezers,  freezers,  clothes 
washers,  dishwashers  and  water  heaters 
and  energy  efficiency  ratings  for  room 
air  conditioners  are  as  determined  in 
accordance  w'ith  §  305.5. 

(F)  Ranges  of  comparability  and  of 
estimated  annual  energy  consumption 
and  energy  efficiency  ratings,  as 
applicable,  are  found  in  the  appropriate 
appendices  accompanying  this  part. 

(G)  Placement  of  the  labeled  product 
on  the  scale  shall  be  proportionate  to 
the  lowest  and  highest  estimated  annual 
energy  consumption  or  energy 
efficiency  ratings  forming  the  scale. 

(H)  Labels  must  contain  a  statement 
disclosing  the  product’s  estimated 
annual  operating  cost  derived  using  the 
DOE  National  Average  Representative 
Unit  Cost  for  the  appropriate  fuel  that 
was  current  when  the  label  was  printed. 
The  statement  must  disclose  the  specific 
cost  per  unit  for  the  fuel  and  the  year 
DOE  published  it. 

(I)  For  refrigerators,  refrigerator- 
freezers,  freezers,  and  water  heaters,  the 
statement  will  read  as  follows  (fill  in  the 
blanks  with  the  appropriate  appliance 
name,  the  operating  cost,  the  year,  and 
the  energy  cost  Figures): 

[Refrigerators,  or  Freezers,  or  Water 
Heaters)  using  more  energy  cost  more  to 
operate. 

This  model's  estimated  yearly  operating 
cost  is:  [Cost  figure  will  be  boxed)  Based  on 
a  (Year)  U.S.  Government  national  average 

cost  of  S _ per  [kWh,  therm,  or 

gallon]  for  lelectricity,  natural  gas,  propane, 
or  oil).  Your  actual  operating  cost  will  vary 
depending  on  your  local  utility  rates  and 
your  use  of  the  product. 

( 2 )  For  clothes  washers  and 
dishwashers,  the  statement  will  read  as 
follows  (fill  in  the  blanks  with  the 


appropriate  appliance  name,  the 
operating  cost,  the  number  of  loads  per 
week,  the  year,  and  the  energy  cost 
figures): 

[Clothes  Washers,  or  Dishwashers]  using 
more  energy  cost  more  to  operate. 

This  model’s  estimated  yearly  operating 
cost  is:  [Electric  cost  figure  will^be  boxedl 
when  used  with  an  electric  water  heater  [Gas 
cost  figure  will  be  boxed)  when  used  with  a 
natural  gas  water  heater. 

Based  on  [6  washloads  a  week  for 
dishwashers,  or  8  washloads  a  week  for 
clothes  washers),  a  [Year]  U.S.  Government 

national  average  cost  of  $ _ per 

kWh  for  electricity,  and  $  _ per 

therm  for  natural  gas.  Your  actual  operating 
cost  will  vary  depending  on  your  local  utility 
rates  and  your  use  of  the  product. 

(3)  For  room  air  conditioners,  the 
statement  will  read  as  follows  (fill  in  the 
blanks  with  the  appropriate  operating 
cost,  the  year,  and  the  energy  cost 
figures): 

More  efficient  air  conditioners  cost  less  to 
operate. 

This  model’s  estimated  yearly  operating 
cost  is:  [Cost  figure  will  be  boxed)  Based  on 
a  [Year!  U.S.  Government  national  average 

cost  of  $ _ per  kWh  for  electricity. 

Your  actual  operating  cost  will  vary 
depending  on  your  local  utility  rates  and 
your  use  of  the  product. 
***** 

(J)  A  statement  that  the  estimated 
annual  energy  consumption  and  energy 
efficiency  ratings,  as  applicable,  are 
based  on  U.S.  Government  standard 
tests  is  required  on  all  labels,  as 
indicated  in  the  prototype  labels. 
***** 

19.  In  §305.11,  paragraphs  (a)(5)(ii) 

(C)  through  (E)  are  revised  and 
paragraphs  (a)(5)(ii)  (F)  through  (L)  are 
added  to  read  as  follows: 

§  305.1 1  Labeling  for  covered  products. 

(a)  *  *  * 

(5)*  *  * 

(ii)  *  *  * 

(C)  The  annual  fuel  utilization 
efficiency  for  furnaces  is  determined  in 
accordance  with  §  305.5. 

(D)  Each  furnace  label  shall  contain  a 
generic  range  consisting  of  the  lowest 
and  highest  annual  fuel  utilization 
efficiencies  for  all  furnaces  that  utilize 
the  same  energy  source. 

(E)  Placement  of  the  labeled  product 
on  the  scale  shall  be  proportionate  to 
the  lowest  and  highest  annual  fuel 
utilization  efficiency  ratings  forming  the 
scale. 

(F)  The  following  statement  shall 
appear  on  the  label  beneath  the  range(s) 
in  bold  print: 

Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
sheet  gr  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost  of 
this  equipment.  Ask  for  this  information. 
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(G)  A  statement  that  the  annual  fuel 
utilization  efficiency  ratings  are  based 
on  U.S.  Government  standard  tests  is 
required  on  all  labels. 

(H)  The  following  statement  shall 
appear  at  the  bottom  of  the  label: 

IMPORTANT:  REMOVAL  OF  THIS  LABEL 
BEFORE  CONSUMER  PURCHASE  IS  A 
VIOLATION  OF  FEDERAL  LAW  (42  U.S.C. 
6302). 

(I)  No  marks  or  information  other  than 
specified  in  this  part  shall  appear  on  or 
directly  adjoining  this  label  except  for  a 
part  or  publication  number 
identification,  as  desired  by  the 
manufacturer.  The  identification 
number  shall  be  in  the  lower  right-hand 
comer  of  the  label,  and  characters  shall 
be  in  6  point  type  or  smaller. 

(J)  Manufacturers  of  boilers  that  are 
shipped  without  jackets  must  label  their 
products  with  hang-tags  that  also  have 
adhesive  backing  on  them  that  complies 
with  the  specifications  contained  in 

§  305.11(a)(4). 

(K)  Manufacturers  of  boilers  shipped 
with  more  than  one  input  nozzle  to  be 
installed  in  the  field  must  label  such 
boilers  with  the  AFUE  of  the  system 
when  it  is  set  up  with  the  nozzle  that 
results  in  the  lowest  annual  fuel 
utilization  efficiency  rating. 

(L)  Manufacturers  that  ship  out 
boilers  that  may  be  set  up  as  either 
steam  or  hot  water  units  must  label  the 
boilers  with  the  AFUE  rating  derived  by 
conducting  the  required  test  on  the 
boiler  as  a  hot  water  unit. 
***** 

20.  The  first  two  sentences  of 

§  305.11(a)(5)(iii)(C)  introductory  text 
are  revised  to  read  as  follows: 

§305.11  Labeling  for  covered  products. 

(a)  *  *  * 

(5)*  *  * 

(iii)  *  *  * 

(C)  The  seasonal  energy  efficiency 
ratio  for  the  cooling  function  of  central 
air  conditioners  is  determined  in 
accordance  with  §  305.5.  For  the  heating 
function,  the  heating  seasonal 
performance  factor  shall  be  calculated 
for  heating  Region  IV  for  the 
standardized  design  heating 
requirement  nearest  the  capacity 
measured  in  the  High  Temperature  Test 
in  accordance  with  §  305.5.  *  *  * 
***** 

21.  Section  305.11(a)(5)(iii)(D)  is 
revised  to  read  as  follows: 

§  305.1 1  Labeling  for  covered  products. 

(a)  *  *  * 

(5)*  *  * 

(iii)  *  *  * 

(D) (1)  Each  cooling  only  central  air 
conditioner  label  shall  contain  a  generic 


range  consisting  of  the  lowest  and 
highest  seasonal  energy  efficiency  ratios 
for  all  cooling  only  central  air 
conditioners. 

(2)  Each  heat  pump  label,  except  as 
noted  in  paragraph  (a)(5)(iii)(D)(3)  of 
this  section,  shall  contain  two  generic 
ranges.  The  first  range  shall  consist  of 
the  lowest  and  highest  seasonal  energy 
efficiency  ratios  for  the  cooling  side  of 
all  heat  pumps.  The  second  range  shall 
consist  of  the  lowest  and  highest  heating 
seasonal  performance  factors  for  the 
heating  side  of  all  heat  pumps. 

(3)  Each  heating  only  heat  pump  label 
shall  contain  a  generic  range  consisting 
of  the  lowest  and  highest  heating 
seasonal  performance  factors  for  all 
heating  only  heat  pumps. 
***** 

22.  Sections  305.11(a)(5)(iii)(G)  (1) 
through  (3)  are  revised  to  read  as 
follows: 

§  305.1 1  Labeling  for  covered  products. 

(a)  *  *  * 

(5)  *  *  * 

(iii)  *  *  * 

(G)*  *  * 

(7)  For  labels  disclosing  the  seasonal 
energy  efficiency  ratio  for  cooling,  the 
statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coil. 
The  rating  may  vary  slightly  with  different 
coils. 

(2)  For  labels  disclosing  both  the 
seasonal  energy  efficiency  ratio  for 
cooling  and  the  heating  seasonal 
performance  factor  for  heating,  the 
statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coil 
The  rating  will  vary  slightly  with  different 
coils  and  in  different  geographic  regions. 

(3)  For  labels  disclosing  the  heating 
seasonal  performance  factor  for  heating, 
the  statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coiL 
The  rating  will  vary  slightly  with  different 
coils  and  in  different  geographic  regions. 

Central  air  conditioner  labels  disclosing 
the  efficiency  ratings  for  specific 
condenser/coil  combinations  do  not 
have  to  contain  any  of  the  above  three 
statements.  They  must  contain  only  the 
general  disclosure  that  the  energy  costs 
and  efficiency  ratings  are  based  on  U.S. 
Government  tests. 
***** 

23.  Section  305.11(b)(3)(vi)  is  revised 
to  read  as  follows: 

§  305.1 1  Labeling  for  covered  products. 

*  *  *  *  ‘  -  * 


fb)  *  *  * 

(3)  *  *  * 

(vi)  Ranges  of  comparability  and  of 
energy  efficiency  ratings  are  found  in 
section  1  of  the  appropriate  appendices 
accompanying  this  part. 
***** 

24.  Sections  305.1  l(b)(3)(x)  (A) 
through  (C)  are  revised  to  read  as 
follows: 

§  305. 1 1  Labeling  for  covered  prod  ucts. 
***** 

(b)  *  *  * 

(3)*  *  * 

(x)  *  *  * 

(A)  For  fact  sheets  disclosing  the 
seasonal  energy  efficiency  ratio  for 
cooling,  the  statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coil. 
The  rating  may  vary  slightly  with  dif'  irent 
coils. 

(B)  For  fact  sheets  disclosing  both  the 
seasonal  energy  efficiency  ratio  for 
cooling  and  the  heating  seasonal 
performance  factor  for  heating,  the 
statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coil. 
The  rating  will  vary  slightly  with  different 
coils  and  in  different  geographic  regions. 

(C)  For  fact  sheets  disclosing  the 
heating  seasonal  performance  factor  for 
heating,  the  statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coiL 
The  rating  will  vary  slightly  with  different 
coils  and  in  different  geographic  regions. 
***** 

25.  In  §  305.11,  paragraphs  (c) 
introductory  text  and  (c)(1)  are  revised, 
and  paragraph  (c)(3)(vi)  is  added  to  read 
as  follows: 

§  305.1 1  Labeling  for  covered  products. 
***** 

(c)  Manufacturers  of  furnaces  and 
central  air  conditioners  may  elect  to 
disseminate  information  regarding  the 
efficiencies  and  costs  of  operation  of 
their  products  by  means  of  a  directory 
or  similar  publication,  rather  than  on 
fact  sheets,  provided  the  publication 
meets  the  following  criteria: 

(1)  Distribution. 

(i)  It  must  be  distributed  to 
substantially  all  retailers  and  assemblers 
of  central  air  conditioners  and  furnaces 
selling  or  assembling  models  listed  in 
the  directory. 

(ii)  It  must  be  made  available  at  cost 
to  all  other  interested  parties. 
***** 

(3)  Contents.  '  *  * 
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(vi)  Ranges  of  comparability  and  of 
energy  efficiency  ratings  are  found  in 
Section  1  of  the  appropriate  appendices 
accompanying  this  part. 
***** 

26.  Section  305.13  is  revised  to  read 
as  follows: 

§  305.13  Promotional  material  displayed  or 
distributed  at  point  of  sale. 

(a)(1)  Any  manufacturer,  distributor, 
retailer  or  private  labeler  who  prepares 
printed  material  for  display  or 
distribution  at  point  of  sale  concerning 
a  covered  product  (except  fluorescent 
lamp  ballasts,  showerheads,  faucets, 
water  closets  or  urinals)  shall  clearly 
and  conspicuously  include  in  such 
printed  material  the  following  required 
disclosure: 

Before  purchasing  this  appliance,  read 
important  information  about  its  estimated 
annua!  energy  consumption  or  energy 
efficiency  rating  that  is  available  from  your 
retailer. 

(2)  Any  manufacturer,  distributor, 
retailer  or  private  labeler  who  prepares 
printed  material  for  display  or 
distribution  at  point  of  sale  concerning 
a  covered  product  that  is  a  fluorescent 
lamp  ballast  to  which  standards  are 
applicable  under  section  325  of  the  Act, 
shall  disclose  conspicuously  in  such 
printed  material,  in  each  description  of 
such  fluorescent  lamp  ballast,  an 
encircled  capital  letter  “E”. 

(3)  Any  manufacturer,  distributor, 
retailer  or  private  labeler  who  prepares 
printed  material  for  display  or 
distribution  at  point  of  sale  concerning 
a  covered  product  that  is  a  showerhead, 
faucet,  water  closet,  or  urinal  shall 
clearly  and  conspicuously  include  in 
such  printed  material  the  product’s 
water  use,  expressed  in  gallons  and 
liters  per  minute  (gpm/Lpm)  or  per 
cycle  (gpc/Lpc)  or  gallons  and  liters  per 
flush  (gpf/Lpf),  as  specified  in 

§  305.11(e). 

(b)  This  section  shall  not  apply  to: 

(1)  “Written  warranties. 

(2)  Use  and  care  manuals,  installation 
instructions,  or  other  printed  material 
containing  primarily  post-purchase 
information  for  the  purchaser. 

(3)  Printed  material  containing  only 
the  identification  of  a  covered  product, 


pricing  information  and/or  non-energy 
related  representations  concerning  that 
product. 

(4)  Any  printed  material  distributed 
prior  to  the  effective  date  listed  in 
§  305.4(e). 

27.  Section  305.14  is  revised  to  read 
as  follows: 

§305.14  Catalogs. 

(a)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  in  a  catalog  a  covered  product 
(except  fluorescent  lamp  ballasts, 
showerheads,  faucets,  water  closets  or 
urinals)  shall  include  in  such  catalog, 
on  each  page  that  lists  the  covered 
product,  the  following  information 
required  to  be  disclosed  on  the  label: 

(1)  The  capacity  of  the  model. 

(2)  The  estimated  annual  energy 
consumption  for  refrigerators, 
refrigerator-freezers,  freezers,  clothes 
washers,  dishwashers  and  water  heaters. 

(3)  The  energy  efficiency  rating  for 
room  air  conditioners,  central  air 
conditioners,  and  furnaces. 

(4)  The  range  of  estimated  annual 
energy  consumption  or  energy 
efficiency  ratings,  which  shall  be  those 
that  are  current  at  the  closing  date  for 
printing  or  the  printing  deadline  of  the 
catalog. 

(b)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  fluorescent  lamp  ballasts  that 
are  “covered  products,”  as  defined  in 

§  305.2(o),  and  to  which  standards  are 
applicable  under  section  325  of  the  Act, 
in  a  catalog,  from  which  they  may  be 
purchased  by  cash,  charge  account  or 
credit  terms,  shall  disclose 
conspicuously  in  such  catalog,  in  each 
description  of  such  fluorescent  lamp 
ballasts,  a  capital  letter  "E"  printed 
within  a  circle. 

(c)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  a  covered  product  that  is  a 
showerhead,  faucet,  water  closet  or 
urinal  in  a  catalog,  from  which  it  may 
be  purchased,  shall  include  in  such 
catalog,  on  each  page  that  lists  the 
covered  product,  the  product’s  water 
use,  expressed  in  gallons  and  liters  per 
minute  (gpm/Lpm)  or  per  cycle  (gpc/ 


Lpc)  or  gallons  and  liters  per  flush  (gpf/ 
Lpf)  as  specified  in  §  305.11(e). 

28.  Section  305.16  is  revised  to  read 
as  follows: 

§  305.16  Required  testing  by  designated 
laboratory. 

Upon  notification  by  the  Commission 
or  its  designated  representative,  a 
manufacturer  of  a  covered  product  shall 
supply,  at  the  manufacturer’s  expense, 
no  more  than  two  of  each  model  of  each 
product  to  a  laboratory,  which  will  be 
identified  by  the  Commission  or  its 
designated  representative  in  the  notice, 
for  the  purpose  of  ascertaining  whether 
the  estimated  annua)  energy 
consumption,  the  estimated  annual 
operating  cost,  or  the  energy  efficiency 
rating  disclosed  on  the  label  or  fact 
sheet  or  in  an  industry  directory,  or,  as 
required  in  a  catalog,  or  the 
representation  made  by  the  label  that 
the  product  is  in  compliance  with 
applicable  standards  in  section  325  of 
the  Act,  42  U.S.C.  6295,  is  accurate. 

Such  a  procedure  will  only  be  followed 
after  the  Commission  or  its  staff  has 
examined  the  underlying  test  data 
provided  by  the  manufacturer  as 
required  by  §  305.15(b)  and  after  the 
manufacturer  has  been  afforded  the 
opportunity  to  reverify  test  results  from 
which  the  estimated  annual  energy 
consumption,  the  estimated  annual 
operating  cost,  or  the  energy  efficiency 
rating  for  each  basic  model  was  derived. 
A  representative  designated  by  the 
Commission  shall  be  permitted  to 
observe  any  reverification  procedures 
required  by  this  part,  and  to  inspect  the 
results  of  such  reverification.  The 
Commission  will  pay  the  charges  for 
testing  by  designated  laboratories. 

§  305. 1 8  [Removed] 

29.  Section  305.18  is  removed. 

§  305.1 9  [Redesignated  as  §  305. 1 8] 

30.  Section  305.19  is  redesignated  as 
§305.18. 

31.  Appendices  Al  and  A2  to  part  305 
are  revised;  Appendices  A3  through  A8 
are  added;  Appendix  B  is  removed;  and 
Appendices  Bl  through  B3  are  added,  to 
read  as  follows: 
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Appendix  Ai  to  Part  305— Refrigerators  With  Automatic  Defrost 

[Range  Information] 


Manufacturer’s  rated  total  refrigerated  volume  in  cubic  feet 

Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 

Low 

High 

Less  than  2.5  . . . .'. . ; . 

■ 

2.5  to  4.4  . 

4.5  to  6.4  . 

6.5  to  8.4  . 

8.5  to  10.4  . 

10.5  to  12.4  . 

12.5  to  14.4  . 

14.5  to  16.4  . 

16.5  and  over . 

Appendix  A2  to  Part  305 — Refrigerators  and  Refrigerator-Freezers  With  Manual  Defrost 

[Range  Information] 


Manufacturer’s  rated  total  refrigerated  volume  in  cubic  feet 


Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 


Low 


High 


Less  than  2.5  . 

2.5  to  4.4  . . . 

4.5  to  6.4 . — . . . . 

6.5  to  8.4  . 

8.5  to  10.4 . . . 

10.5  to  12.4 . 

12.5  to  14.4 . 

14.5  to  16.4 . . . . . 1. 

16.5  to  18.4 . . . ; 

18.5  to  20.4 . 

20.5  to  22.4 . 

22.5  to  24.4  . 

24.5  to  26.4  . . . 

26.5  to  28.4  . . . 

28.5  and  over  . . . . 


Appendix  A3  to  Part  305— Refrigerator-Freezers  With  Partial  Automatic  Defrost 


[Range  Information] 

Manufacturer’s  rated  total  refrigerated  volume  in  cubic  feet 

Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 

Low 

High 

Less  than  10.5  . 

10.5  to  12.4 . 

12.5  to  14.4  . 

14.5  to  16.4  . . . 

16.5  to  18.4  . >. . 

18.5  to  20.4  . 

20.5  to  22.4  . 

22.5  to  24.4  . 

- 

24.5  to  26.4 . 

26.5  to  28.4  . 

28.5  and  over . 

Appendix  A4  to  Part  305— Refrigerator-Freezers  With  Automatic  Defrost  With  Top-Mounted  Freezer 

Without  Through-the-Door  Ice  Service 

[Range  Information] 


Range  of  estimated  annual  energy 

Manufacturer’s  rated  total  refrigerated  volume  in  cubic  feet 

consumption  (kWh/yr.) 

Low 

High 
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Appendix  A4  to  Part  305— Refrigerator-Freezers  With  Automatic  Defrost  With  Top-Mounted  Freezer 

Without  Through-the-Door  Ice  Service— Continued 

[Range  Information] 


Manufacturer’s  rated  total  refrigerated  volume  in  cubic  feet 

Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 

Low 

High 

12.5  to  14.4 . . . 

14.5  to  16.4 . 

16.5  to  18.4  . 

18.5  to  20.4  . 

20.5  to  22.4  . 

22.5  to  24.4 . 

24.5  to  26.4 . 

26.5  to  28.4  . 

28.5  and  over . 

Appendix  A5  to  Part  305 — Refrigerator-Freezers  With  Automatic  Defrost  With  Side-Mounted  Freezer  Without 

Through-the-Door  Ice  Service 

[Range  Information] 

i 

Manufacturer’s  rated  total  refrigerated  volume  in  cubic  feet 

Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 

Low 

High 

Less  than  10.5  . 

10.5  to  12.4 . 

12.5  to  14.4  . . . 

14.5  to  16.4  . 

16.5  to  18.4  . 

_ 

18.5  to  20.4  . 

20.5  to  22.4  . 

22.5  to  24.4  . . 

24.5  to  26.4  . 

26.5  to  28.4  . 

28.5  and  over . | 

Appendix  A6  to  Part  305— Refrigerator-Freezers  With  Automatic  Defrost  With  Bottom-Mounted  Freezer 

Without  Through-the-Door  Ice  Service 

[Range  Information] 

Manufacturer’s  rated  total  refrigerated  volume  in  cubic  feet 

Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 

Low 

High 

Less  than  10.5  . . 

10.5  to  12.4 . 

- 

12.5  to  14.4 . 

14.5  to  16.4  . 

16.5  to  18.4  . 

18.5  to  20.4 . 

20.5  to  22.4  . 

22.5  to  24.4  . 

24.5  to  26.4  . 

26.5  to  28.4  . 

28.5  and  over . 

Appendix  A7  to  Part  305— Refrigerator-Freezers  With  Automatic  Defrost  With  Top-Mounted  Freezer  With 

Through-the-Door  Ice  Service 

[Range  Information] 

Manufacturer’s  rated  total  refrigerated  volume  in  cubic  feet 

Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 

Low 

High 

Less  than  10.5 . . . 

10.5  to  12.4  . 

1 

[ — : -  '  ”  : ; '  —  . 
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Appendix  A7  to  Part  305— RefrIgerator-Freezers  With  Automatic  Defrost  With  Top-Mounted  Freezer  With 

Through-the-Door  Ice  Service— Continued 

[Range  Information] 


Appendix  A8  to  Part  305— Refrigerator-Freezers  With  Automatic  Defrost  With  Side-Mounted  Freezer 

With  Through-the-Door  Ice  Service 

(Range  Information] 


Appendix  Bi  to  Part  305 — Upright  Freezers  With  Manual  Defrost 

[Range  Information] 


Manufacturer's  rated  total  refrigerated  volume  in  cubic  feet 

Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 

Low 

High 

Less  than  5.5  . 

5  5  to  7.4  . 

7  5  to  9.4  . 

9.5  to  1 1 .4  . 

11  5  to  13  4  .  . . 

13  5  to  15  4  .  .  . 

15.5  to  17.4  . 

17  5  to  19.4  . 

19  5  to  21  4  .  . 

21  5  to  23  4  . 

23  5  to  25  4  . 

25  5  to  27  4  . 

27  5  to  29  4  .  . 

29.5  and  over. 

Appendix  B2  to  Part  305— Upright  Freezers  With  Automatic  Defrost 

[Range  Information] 


Manufacturer’s  rated  total  refngerated  volume  in  cubic  feet 

Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 

Low 

High 

5  5  to  7  4  . 

7  5  to  9.4  . 
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Appendix  B2  to  Part  305— Upright  Freezers  With  Automatic  Defrost— Continued 

[Range  Information] 


Manufacturer’s  rated  total  refrigerated  volume  in  cubic  feet 


Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 


Low 


High 


9.5  to  11.4 . . . 

11.5  to  13.4 . 

13.5  to  15.4 . * . 

15.5  to  17.4  . : . 

17.5  to  19.4  . . . 


19.5  to  21.4  . . . . . 

21.5  to  23.4 . 

23.5  to  25.4  . 

27.5  to  29.4  . 


Appendix  B3  to  Part  305— Chest  Freezers  and  All  Other  Freezers 

[Range  Information] 


Manufacturer’s  rated  total  refrigerated  volume  in  cubic  feet 

Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 

Low 

High 

Less  than  5.5  . 

5.5  to  7.4 . .  .... . 

7.5  to  9.4 . 

9.5  to  11.4  . 

11.5  to  13.4  . . 

13.5  to  15.4  . . 

15.5  to  17.4  . 

17.5  to  19.4  . 

19.5  to  21.4  . 

21 .5  to  23.4  . 

23.5  to  25.4  . '. . 

25.5  to  27.4  . 

27.5  to  29.4  . 

- 

29.5  and  over . 

32.  Appendix  C  to  part  305  is  revised  to  read  as  follows: 


Appendix  C  to  Part  305 — Dishwashers 

Flange  Information 

“Compact”  includes  countertop  dishwasher  models  with  a  capacity  of  fewer  than  eight  (8)  place  settings. 

"Standard”  includes  portable  or  built-in  dishwasher  models  with  a  capacity  of  eight  (8)  or  more  place  settings. 
Place  settings  shall  be  in  accordance  with  Appendix  C  to  10  CFR  Part  430,  Subpart  B.  Load  patterns  shall  conform 
to  the  operating  normal  for  the  model  being  tested. 


Range  of  estimated  annual  energy 

Capacity 

consumption  (kWh/yr.) 

- 

Low 

High 

Compact . 

Standard . . . ..r. . . . 

33.  Appendices  D1-D3  to  Part  305  are  revised  to  read  as  follows: 
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Less  than  21 

21  to  24  . 

25  to  29  . 

30  to  34  . 

35  to  40  . 

41  to  47  . 

48  to  55  . 

56  to  64  . 

65  to  74  . 

75  to  86  . 

87  to  99  . 

100  to  114  .. 
115  to  131  .. 
Over  131 . 


Appendix  D1  to  Part  305— Water  Heater— Gas 

[Range  Information] 

Capacity 


First  hour  rating 


Range  of  estimated  annual  energy 
consumption  (therms/yr.  and  gal- 
lons/yr.) 


Natural  gas 
therms/yr. 


Propane  gaF 
lons/yr. 


Low  High  Low  High 


Less  than  21 
21  to  24 . 


30  to  34 . 

35  to  40 . 

41  to  47 . 

48  to  55 . 

56  to  64 
65  to  74  .... 
75  to  86  .... 
87  to  99  .... 
100  to  114 
115  to  131 
Over  131  .. 


Appendix  D2  to  Part  305— Water  Heater— Electric 

[Range  Information] 


Capacity 


Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 


First  hour  rating 


Appendix  D3  to  Part  305— Water  Heater— Oil 

[Range  Information] 


Capacity 


First  hour  rating 


Flange  of  estimated  annual  energy 
consumption  (gallons/yr.) 


Less  than  65  . . 

65  to  74 _ _ 

75  to  86 . . 


100  to  114 
115  to  131 
Over  131  .. 


34.  Appendix  E  to  Part  305  is  revised  to  read  as  follows: 
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Appendix  E  to  Part  305— Room  Air  Conditioners 

[Range  Information] 


Manufacturer's  rated  cooling  capacity  in  Btu’s/hr. 

Range  of  energy  efficiency  ratios 
(EERs) 

Low 

High 

Without  Reverse  Cycle  and  with  Louvered  Sides: 

Less  than  6,000  Btu  . 

6  000  to  7,999  Btu . 

• 

8  000  to  13,999  Btu . 

14  000  to  19  999  Btu . 

20,000  and  more  Btu  . . 

Without  Reverse  Cycle  and  without  Louvered  Sides: 

Less  than  6,000  Btu  . 

6,000  to  7,999  Btu . . 

8^000  to  13,999  Btu . . . 

14,000  to  19,999  Btu . 

20,000  and  more  Btu  . 

With  Reverse  Cycle  and  with  Louvered  Sides. 

With  Reverse  Cycle,  without  Louvered  Sides. 

35.  Appendix  F  to  part  305  is  revised  to  read  as  follows: 

Appendix  F  to  Part  305 — Clothes  Washers 


Range  Information 

washers  with  a  tub  capacity  of  less  than  1.6  cu.  ft.  or  13  gallons  of 
washers  with  a  tub  capacity  of  1.6  cu.  ft.  or  13  gallons  of  water  or 

more. 


"Compact”  includes  all  household  clothes 
water. 

“Standard”  includes  all  household  clothes 


Range  of  estimated  annual  energy 

Capacity 

consumption  (kWh/yr.) 

Low 

High 

Compact: 

Top  Loading  . 

Front  Loading  . 

Standard: 

Top  Loading  . 

Front  Loading  . 

1 _ 

36.  Appendices  Gl  through  G5  of  Part  305  are  revised,  and  Appendices  G6  through  G8  are  added  to  read  as 
follows: 


Appendix  to  Part  305— Furnaces— Gas 


[1.  Range  Information] 


Manufacturer’s  rated  heating  capacities  (Btu’s/hr.) 

Range  of  annual  fuel  utilization  effi¬ 
ciencies  (AFUE’s) 

Low 

#  High 

All  Capacities  . 

r 

. 

[2.  Yearly  Cost  Information:  Cost  Grid) 

Cost  per  kilowatt  houf 1 

Btu  heat  loss  of 
home  (see  chart 
below) 

4< 
6* 
8 1 
10< 
12 1 
14* 


1  For  charts  on  natural  gas,  oil  and  propane  gas,  substitute  the  following  cost  figures: 

a.  Cost  per  therm — 10*.  20 *,  30 *,  40*.  50 *,  60*. 

b.  Cost  per  gallon  (oil)— 76*.  79f,  82<,  85*,  88* ,  91*.  94*,  97*,  $1.00. 
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c.  Cost  per  gallon  (propane)— 35<,  40t,  45 1,  50 1,  55f,  60 1. 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu's/hr.)  to  be  used  in  the  cost  grid: 


(Heat  Loss  Table] 


Manufacturers  rated  heat  output  of  model  to  be  labeled  (Btu’s  per  hour) 


5,000  to  10,000  .. 
11,000  to  16,000  .. 
17,000  to  25,000  .. 
26,000  to  42,000  .. 
43,000  to  59,000  .. 
60,000  to  76,000  .. 
77,000  to  93,000  .. 
94,000  to  110,000 
111,000  to  127,000 
128,000  to  144,000 
145,000  to  161,000 

162,000  to  178,000 

179,000  to  195,000 


196,000  and  over 


Design  heat  loss  Heat  loss  values 
of  model  to  be  la-  to  be  used  on  the 
beled  (1 ,000  Btu's  grid  (1 ,000  Btu’s 
per  hour)  per  hour) 

5  5 

10  5, 10 

15  10,  15 

20  15,20,25 

30  25,  30,  35.  40 

40  35,  40,  45.  50 

50  40,  45,  50,  60 

60  50,  60,  70,  80 

70  60,  70.  80,  90 

80  70,  80,  90,  100 

90  80,90,100,110, 

120 

100  90,100,110,120, 

130 

110  100,110,120, 

130,  140 

130  120, 130,  140, 

150,  160 


Beside  each  cost  in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  Deing  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 

Appendix  G2  to  Part  305— Furnaces— Electric 

(1 .  Range  Information] 


Manufacturer’s  rated  heating  capacities  (Btu’s/hr.) 


Ranges  of  annual  fuel  utilization  effi¬ 
ciencies  (AFUE’s) 


All  Capacities 


(2.  Yearly  Cos)  Information:  Cos)  God] 


Cost  per  kilowatt  hour 1 


Btu  heat  loss  of 
home  (see  chart 
below) 


4c . 

6c . 

8c  . . 

10C  . 

12C  . 

14C  . 


1  For  charts  on  natural  gas,  oil  and  propane  gas,  substitute  the  following  cost  figures: 

a.  Cost  per  therm— 10«,  20c,  30c,  40c,  50c,  60c. 

b.  Cost  per  gallon  (oil)— 76c,  79c,  82c,  85c,  88c,  91 C,  94c,  97c,  $1.00. 

c.  Cost  per  gallon  (propane) — 35c,  40c,  45c,  50c,  55c,  60c. 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu’s/hr.)  to  be  used  in  the  cost  grid: 


(Heat  Loss  Table] 


Manufacturers'  rated  heat  output  of  model  to  be  labeled  (Btu’s  per  hour) 


5,000  to  10,000  . 

11,000  to  16,000 . 

17,000  to  25,000  . 

26,000  to  42,000  ..... 


Design  heat  loss  Heat  loss  values 
of  model  to  be  la-  to  be  used  on  the 
beled  (1 ,000  Btu’s  grid  (1,000  Btu’s 
per  hour)  per  hour) 


5 

5,10 
10,  15 
15,  20,  25 
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[Heat  Loss  Table] 


Manufacturers’  rated  heat  output  of  model  to  be  labeled  (Btu’s  per  hour) 

Design  heat  loss 
of  model  to  be  la¬ 
beled  (1,000  Btu’s 
per  hour) 

Heat  loss  values 
to  be  used  on  the 
grid  (1,000  Btu’s 
per  hour) 

43,000  to  59,000  . 

60  000  to  76  000  . 

30 

40 

25,  30,  35.  40 
35,  40,  45,  50 
40,  45,  50,  60 
50,  60,  70,  80 

77  000  to  93  000  . 

50 

94  000  to  110  000  . 

60 

Ill  000  to  127  000  . 

70 

60,  70,  80,  90 
70,  80,90,  100 
80,  90,  100,  110, 
120 

90,  100,  110,  120, 
130 

100,  110,  120, 
130,  140 
120,  130,  140, 
150,  160 

128  000  to  144  000  . . 

80 

145  000  to  161  000  . . 

90 

162  000  to  178  000  . 

100 

179,000  to  195,000  . 

110 

1 96  000  and  over . 

130 

Beside  each  cost  in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 


Appendix  G3  to  Part  305— Furnaces— Oil 

[1 .  Range  Information] 

Manufacturer’s  rated  heating  capacities  (Btu’s/hr.) 

/  '  '  \ 

Range  of  annual  fuel  utilization  effi¬ 
ciencies  (AFUE’s) 

Low 

High 

All  Capacities  . 

. . . - . 

12.  Yearly  Cost  Intormation:  Cost  Grid) 


Cost  per  kilowatt  hour1 

'  !  . 

- 

Btu  heat  loss  of 
hdme  (see  chart 
below) 

4c  . 

6c  . 

8C  . 

10c  . 

. - . 

12C  . 

14c  . 

. 

1  For  charts  on  natural  gas,  oil  and  propane  gas,  substitute  the  following  cost  figures: 

a.  Cost  per  therm— 10c,  20c,  30c,  40c.  50c,  60c. 

b.  Cost  per  gallon  (oil)— 76c,  79c,  82c,  85c,  88c,  91C,  94c,  97c,  $1.00. 

c.  Cost  per  gallon  (propane)— 35C,  40c,  45C,  50c,  55C,  60c. 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu’s/hr.)  to  be  used  in  the  cost  grid: 


[Heat  Loss  Table] 


Manufacturers’  rated  heat  output  of  model  to  be  labeled  (Btu’s  per  hour) 

Design  heat  loss 
of  model  to  be  la¬ 
beled  (1 ,000  Btu’s 
per  hour) 

Heat  loss  values 
to  be  used  on  the 
grid  (1,000  Btu’s 
per  hour) 

5,000  to  10,000  . 

5 

5 

11,000  to  16,000  . . 

10 

5.  10 

17,000  to  25,000  . 

15 

10,  15 

26,000  to  42,000  . . 

20 

15,  20;  25 
25,  30,  35,  40 

43,000  to  59,000  . .-. . . 

30 

60,000  to  76,000  . 

40 

35i  40^  45^  50 
40,  45,  50.  60 
50,  60,  70,  80 
60,  70,  80,  90 
70,80,  90,  100 
80,  90,  100,  110, 
120 

77,000  to  93,000  . 

50 

94,000  to  110,000  . 

60 

111,000  to  127,000  . 

70 

128,000  to  144,000  . 

80 

145,000  to  161,000  . 

90 
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[Heat  Loss  Table] 


Manufacturers’  rated  heat  output  of  model  to  be  labeled  (Btu’s  per  hour) 

Design  heat  loss 
of  model  to  be  la¬ 
beled  (1 ,000  Btu's 
per  hour) 

Heat  loss  values 
to  be  used  on  the 
grid  (1 ,000  Btu’s 
per  hour) 

162,000  to  178,000  . 

100 

90.  100,  110.  120, 
130 

100,  110.  120, 
130,  140 
120,  130,  140, 
150,  160 

179.000  to  195,000  . 

110 

196,000  and  over . . 

130 

Beside  each  cost  in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 


Appendix  G4  to  Part  305— Mobile  Home  Furnaces 


1 .  [Range  Information] 


Manufacturer’s  rated  heating  capacities  (Btu’s/hr.) 

Range  of  annual  fuel  utilization  effi¬ 
ciencies  (AFUE’s) 

Low 

High 

All  Capacities . . 

[2.  Yearly  Cost  Information:  Cost  Grid] 

Cost  per  kilowatt  hour 1 

Btu  heat  loss  of 
home  (see  chart 
below) 

4~... 

6-;.. 

8~... 

10-. 

12-. 

14-. 


1  For  charts  on  natural  gas,  oil  and  propane  gas,  substitute  the  following  cost  figures: 

a.  Cost  per  therm — 1 0~,  20-,  30~,  40-,  50-,  60~. 

b.  Cost  per  gallon  (oil) — 76-.  79~,  82~,  85-.  88~,  91 -,  94~,  97~,  Si  .00. 

c.  Cost  per  gallon  (propane) — 35~,  40-,  45-,  50-,  55-,  60~. 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu’s/hr.)  to  be  used  in  the  cost  grid: 


[Heat  Loss  Table] 


Manufacturers’  rated  heat  output  of  mode!  to  be  labeled  (Btu’s  per  hour) 

Design  heat  loss 
of  model  to  be  la¬ 
beled  (1 ,000  Btu's 
per  hour) 

Heat  loss  values 
to  be  used  on  the 
grid  (1,000  Btu’s 
per  hour) 

5,000  to  10,000  . 

5 

5 

5,000  to  10,000  . 

5 

5 

11,000  to  16,000  . 

10 

5,  10 

17,000  to  25,000  . 

15 

10,  15 

26,000  to  42,000  . 

20 

15.  20,  25 

43,000  to  59,000  . _ _ 

30 

25,  30,  35,  40 

60,000  to  76,000  . 

40 

35,  40,  45,  50 

77,000  to  93,000  . 

50 

40,  45,  50,  60 

94,000  to  110,000  . 

60 

50,  60,  70,  80 

11 1,000  to  127,000  . 

70 

60,  70,  80,  90 

128,000  to  144,000  . 

80 

70,  80,  90,  100 

145,000  to  161,000  . . . 

90 

•  .  i 

80,  90,  100,  110, 
120 

162,000  to  178,000  . 

100 

90,  100,  110,  120, 

130 

179,000  to  195,000  . 

110 

100,  110,  120, 
130,  140 

196,000  and  over . 

130 

120,  130,  140, 

150,  160 
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Beside  each  cost  in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 


Appendix  G5  to  Part  305— Boilers— Gas  (Except  Steam) 

[1.  Range  Information] 


Manufacturer’s  rated  heating  capacities  (Btu’s/hr.) 

Range  of  annual  fuel  utilization  effi¬ 
ciencies  (AFUE’s) 

Low 

High 

All  Capacities  . 

- 

[2.  Yearly  Cost  Information:  Cost  Grid) 

Cost  per  kilowatt  hour 1 

Btu  heat  loss  of 
home  (see  chart 
below) 

4c  . 
6c  . 

8C  . 
10C 
12C 
14C 


1  For  charts  on  natural  gas,  oil  and  propane  gas,  substitute  the  following  cost  figures: 

a.  Cost  per  therm — 10c,  20c,  30c,  40c,  50c,  60c. 

b.  Cost  per  gallon  (oil)— 76c,  79c,  82c,  85c,  88c,  91c,  94c,  97c,  $1.00. 

c.  Cost  per  gallon  (propane)— 35c,  40c,  45c,  50c,  55c,  60c. 


The  following  table  shows  the  heat  loss  values  (in  thousand  Btu’s/hr.)  to  be  used  in  the  cost  grid: 


(Heat  Loss  Table] 


Manufacturers’  rated  heat  output  of  model  to  be  labeled  (Btu's  per  hour) 

Design  heat  loss 
of  model  to  be  la¬ 
beled  (1 ,000  Btu’s 
per  hour) 

Heat  loss  values 
to  be  used  on  the 
grid  (1,000  Btu’s 
per  hour) 

5,000  to  10,000 . 1 

5  1 

5 

11,000  to  16,000  . 

10 

5,  10 

17,000  to  25,000  . 

15 

10,  15 

26,000  to  42,000  . 

20 

15,  20,  25 

43,000  to  59,000  . 

30 

25,  30,  35,  40 

60,000  to  76,000  . 

40 

35,  40,  45,  50 

77,000  to  93,000  . 

50 

40,  45,  50,  60 

94,000  to  110,000  . 

60 

50,  60.  70,  80 

111,000  to  127,000  . 

70 

60,  70,  80,  90 

128,000  to  144,000  . 

80 

70,  80,  90,  100 

145,000  to  161,000 . 1 

90 

80,90,  100,  110, 
120 

162,000  to  178,000  . 

100 

90,  100,  110,  120, 

- 

130 

179,000  to  195,000  . 

110 

100,  110,  120, 
130,  140 

196,000  and  over . . . 

130 

120,  130,  140, 
150,  160 

Beside  each  cost  in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 

Appendix  G6  to  Part  305— Boilers— Gas  (Steam) 


[1.  Range  Information] 


Manufacturer’s  rated  heating  capacities  (Btu’s/hr.) 


Range  of  annual  fuel  utilization  effi¬ 
ciencies  (AFUE’s) 


Low 


High 


All  capacities 


(2  Yearty  Cost  Information:  Cost  Gut] 


Cost  per  kilowatt  hour 


Btu  heat  loss  of 
home  (see  chart 
below) 


'  For  charts  on  natural  gas,  oil  and  propane  gas,  substitute  the  following  cost  figures 
a.  Cost  per  therm — 10c.  20c.  30c.  40c,  50c.  60c. 
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1  For  charts  on  natural  gas,  oil  and  propane  gas.  substitute  the  following  cost  figures. 

a.  Cost  per  therm — 10c,  20c,  30c.  40c.  50c,  60c. 

b.  Cost  per  gallon  (oil)"— 76c.  79c,  82c,  85c.  88c,  91c.  94c,c.  97c.  $1 .00. 

c.  Cost  per  gallon  (propane)— 35c.  40c.  45c,  50c.  55c.  60c 

The  following  table  shows  the  heat  loss  values  {in  thousand  Btu's/hr.)  to  be  used  in  the  cost  grid: 


J2.  Yearty  Cost  Informaten:  Cost  Grrf] 
Cost  per  kilowatt  hour ' 


Beside  each  cost  in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 


Manufacturer’s  rated  heating  capacities  (Btu’s/hr.) 


Range  of  annual  fuel  utilization  effi¬ 
ciencies  (AFUE’s) 


All  Capacities 


Btu  heat  loss  of 
home  (see  chart 
below) 


Design  heat  loss  Heat  loss  values 
of  model  to  be  la-  to  be  used  on  the 
beled  (1 .000  Btu’s  grid  (1 ,000  Btu’s 
per  hour)  per  hour) 


Manufacturers'  rated  heat  output  of  model  to  be  labeled  (Btu’s  per  hour) 


5,000  to  10,000  . 

II, 000  to  16,000  ... 
17,000  to  25,000  ... 
26,000  to  42.000  ... 
43,000  to  59,000  ... 
60,000  to  76,000  ... 
77,000  to  93,000  ... 
94,000  to  110.000  . 

II I, 000  to  127,000 
128,000  to  144,000 
145,000  to  161,000 


5 

5.  10 
10.  15 
15.  20.  25 
25.  30.  35.  40 
35,  40.  45.  50 
40.  45.  50.  60 
50,  60,  70.  80 
60,  70.  80,  90 
70.  80.  90.  100 
80,90.  100,  110. 

420 

90.  100.  110.  120. 

130 

100.  110,  120. 

130.  140 
120,  130,  140, 
150,  160 


162.000  to  178.000 


179,000  to  195,000 


196,000  and  over 


(Heat  Loss  Table] 


Appendix  G7  to  Part  305— Boilers— Oil 


(1 .  Range  Information] 
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b.  Cost  per  gallon  (oil) — 76 c,  79 c,  82c,  85c,  88c,  91c,  94c,  97c,  $1.00. 

c.  Cost  per  gallon  (propane)— 35c,  40c,  45c,  50c,  55c,  60c. 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu’s/hr.)  to  be  used  in  the  cost  grid: 


[Heat  Loss  Table] 


Manufacturers’  rated  heat  output  of  model  to  be  labeled  (Btu’s  per  hour) 


5,000  to  10,000  . 

II, 000  to  16,000  ... 
17,000  to  25,000  ... 

,000  to  42,000  ... 
,000  to  59,000  ... 
,000  to  76,000  ... 
,000  to  93,000  ... 
,000  to  110,000  . 

III, 000  to  127,000 
128,000  to  144,000 
145,000  to  161,000 

162,000  to  178,000 

179,000  to  195,000 

196,000  and  over  .. 


Design  heat  loss 
of  model  to  be  la¬ 
beled  (1,000  Btu's 
per  hour) 

Heat  loss  values 
to  be  used  on  the 
grid  (1,000)  Btu’s 
per  hour) 

5 

5 

10 

5,  10 

15 

10,  15 

20 

15,  20,  25 

30 

25,  30,  35,  40 

40 

35,  40,  45,  50 

50 

40,  45,  50,  60 

60 

50,  60,  70,  80 

70 

60,  70,  80,  90 

80 

70,  80,  90,  100 

90 

80,  90,  100,  110, 
120 

100 

90,  100,  110,  120, 
130 

110 

100,  110,  120, 
130,  140 

130 

120,  130,  140, 
150,  160 

Beside  each  cost  in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 


Appendix  G8  to  Part  305— Boilers— Electric 


[1 .  Range  Information] 


Manufacturer’s  rated  heating  capacities  (Btu’s/hr.) 

_ i 

Range  of  annual  fuel  utilization  effi¬ 
ciencies  (AFUE's) 

Low 

High 

All  Capacities  . 

[2.  Yearly  Cost  Information:  Cost  Gntf] 

Cost  per  kilowatt  hour1 

Btu  heat  loss  of 
home  (see  chart 
below) 

4c  . 

6c  .... 
8c  .... 
10c  - 
12c  .. 
14c  .. 


1  For  charts  on  natural  gas,  oil  and  propane  gas,  substitute  the  following  cost  figures: 

a.  Cost  per  therm — 10c,  20c,  30c,  40c,  50c,  60c. 

b.  Cost  per  gallon  (oil)— 76c,  79c,  82c,  85c,  88c,  91c,  94c,  97c,  $1.00. 

c.  Cost  per  gallon  (propane)— 35c,  40c,  45c,  50c,  55c,  60c. 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu’s/hr.)  to  be  used  in  the  cost  grid: 


[Heat  Loss  Table] 


Manufacturers’  rated  heat  output  of  model  to  be  labeled  (Btu’s  per  hour) 


5,000  to  10,000  .. 
11,000  to  16,000 
17,000  to  25,000 


Design  heat  loss 


Heat  loss  values 


of  model  to  be  la¬ 
beled  (1 ,000  Btu's 
per  hour) 


to  be  used  on  the 
grid  (1 ,000)  Btu’s 
per  hour) 


5 

10 


5 

5.  10 


15  I  10, 15 
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[Heat  Loss  Table) 


Manufacturers’  rated  heat  output  of  model  to  be  labeled  (Btu’s  per  hour) 

Design  heat  loss 
of  model  to  be  la¬ 
beled  (1 ,000  Btu’s 
per  hour) 

Heat  loss  values 
to  be  used  on  the 
grid  (1 ,000)  Btu’s 
per  hour) 

26,000  to  42,000  . 

20 

15,20,  25 
25,  30,  35,  40 
35,  40,  45,  50 
40,  45.  50,  60 
50,  60,  70,  80 
60,  70,  80,  90 
70,  80,  90,  100 
80,  90,  100,  110, 
120 

90,  100,  110,  120, 
130 

100,  110,  120, 
130,  140 
120,  130,  140, 
150,  160 

43^000  to  59,000  . 

30 

60,000  to  76,000  . „ . 

40 

77,000  to  93,000  . 

50 

94,000  to  1 10, 000  . 

111,000  to  127,000  ...t- . .  . . . . . . . ’ . . . 

60 

70 

128,000  to  144,000  . - . 

80 

145,000  to  161,000  . 

90 

162,000  to  178,000  . 

100 

179,000  to  195,000  . 

110 

196,000  and  over . . . - . 

130 

Beside  each  cost  in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  cost  estimate  for  the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
the  heat  loss  values  in  place  of  the  design  heat  Joss  used  in  the  table  with  the  national  average  cost. 

37.  Page  1  of  the  Sample  Fact  Sheet  in  Appendix  H  to  Part  305  is  revised  as  follows: 

Appendix  H  to  Part  305 — Cooling  Performance  and  Cost  for  Central  Air  Conditioners 


BILLING  CODE  6750-01 -P 
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| An  example  of  a  fact  sheet  for  central  air  conditioners  or  for  only  the  cooling  function  of  heat  pumps) 


Split  System  Central  Air  Conditioner  (Cooling  Only) 


Cooling  Capacity: 


Models 

XXX/C1 

31,000  BTU/hr 

XXX/C2 

31 ,400  ETU/hr 

YYY/C3 

29,000  BTU/hr 

YYY/C6 

29,400  BTU/hr 

Cooling  Perfotmance: 


Model  XXX/C1 
12.7  SEER 

V 


Energy  efficiency  range  ot  all  similar  models 


Least  Efficient  Modal 
10.0 

Model  XXX/C2 

12.6SEER 

▼ 


Most  Efficient  Medal 
16.9 


Energy  efficiency  range  of  all  similar  models 


Least  Efficient  Modal 
10.0 


Model  YYY/C3 
13-Oseer 

? 


Most  Efficient  Mndsl 
16.9 


Least  Efficient  Model 

10.0 


Most  Efficient  Medal 
16.9 


Model  YYY/C6 

12.9seer 


Least  Efficient  Model 
10.0 


Most  Efficient  Medal 
16.9 


This  (or  these)  energy  rating(s)  Is  (or  are)  based  on  U.S.  Government  standard  tests  ot  this  (or 
these)  condenser  modef(s)  combined  with  the  most  common  coii(s).  The  ratings  may  vary  siightty 
with  different  coils. 

(This  is  Page  1  of  Sample  Fact  Sheet] 

***** 


BILLING  CODE  6750-0 W 
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38.  Page  1  of  the  Sample  Fact  Sheet  in  Appendix  1  to  Part  305  (down  to  "NATIONAL  AVERAGE  ANNUAL  HEATING 
COST  TABLE  ($  PER  YEAR)”)  is  revised  as  follows: 

Appendix  I  to  Part  305 — Heating  Performance  and  Cost  for  Central  Air  Conditioners 


BILLING  CODE  6750-01 -P 
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{An  example  of  a  fact  sheet  showing  only  the  heating  function  tor  heat  pumps) 


Heating  Capacity. 

Models  XXXC1  33.000  BTU/hr 

XXX/C2  35.000  BTWir 


Heating  Perfoimance  for  Region  IV 


Mode!  XXX/C1 
7.9HSPF 

T _ 


Energy  efficiency  range  ot  all  similar  models 


Most  Efficient  Modal 

10.2 

Model  XXX/C2 

8.9hspf 

▼ _ 


Energy  efficiency  range  of  all  similar  models 


least  Efficient  Mods!  Most  Efficient  Model 

6.8  10.2 

This  (or  these)  energy  ratings)  is  (or  are)  based  on  U.S.  Government  standard  tests  of  this  (or 
these)  condenser  model(s)  combined  with  the  most  common  coil(s)  The  ratings  will  vary  slightly 
with  different  coils  and  in  different  geographic  regions 

*  *  *  *  * 


Least  Efficient  Model 
6.8 


(This  is  Page  1  of  Sample  Fact  Sheet| 
*  *  *  *  * 
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39.  Section  8.  of  Appendix  J  to  Part  305  is  revised  to  read  as  follows: 

Appendix  )  Part  305 — Suggested  Data  Reporting  Format 
8.  Estimated  Annual  Energy  Consumption  or  Energy  Efficiency  Rating 

*  *  *  *  ♦  ' 

40.  Appendix  K  to  Part  305  is  revised  as  follows: 

Appendix  K  to  Part  305 — Sample  Labels 
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All  copy  Helvetica  Condensed  Regular  or  Black 


All  copy  x  28  pi. 


10/12  Helv.. 
Cond.  Reg. 


10/12  Helv., 
Cond.  Reg. 


14/14  Helv. 
Cond.  Blac 
Reg. 

.5  pi  rule 
20  pi  rule 


10/12  Helv. 
Cond.  Reg.Use 
Helv.  Cond.—” 
Black  where 
indicated 


.5  pi  rule 


18*  Helv.  _ 
Cond.  Black 


10/12  Helv.  __ 
Cond.  Reg. 

6'  Helv.  Cond. 
Reg. 


►  Based  on  standard  U.S.  Government  tests 


Refrigerator-Freezer 
With  Automatic  Defrost 
With  Side-Mounted  Freezer 
Without  Through-the-Door-lce  Service 


XYZ  Corporation 
Model  ABC-W 
Capacity:  23  Cubic  Feet 


Compare  the  Energy  Use  of  this  Refrigerator 
with  Others  Before  You  Buy. 


This  Model  Uses 

776kWh/year  - 


▼ 


Energy  use  (kWh/year)  range  of  all  similar  models 


Uses  Least 

Energy 

776 


Uses  Most 
Energy 
1467 


kWh/year  (kilowatt-hours  per  year)  is  a  measure  of  energy  (electricity)  use. 
Your  utility  company  uses  it  to  compute  your  bill.  Only  models  with  22.5  to  24.4 
cubic  feet  and  the  above  features  are  used  in  this  scale. 


Refrigerators  using  more  energy  cost  more  to  operate. 
This  model’s  estimated  yearly  operating  cost  is: 


Based  on  a  1992  U.S.  Government  national  average  cost  of  8.25$  per  kWh  for 
electricity.  Your  actual  operating  cost  will  vary  depending  on  your  local  utility  rates 
and  your  use  of  the  product 


►  lm.ort.nl:  fUrrow I  ol  this  UM  More  consular  purcha.  It  .  vtobUon  ot  FaUrel  law  (42  U.S.C,  6302). 


10/12  Helv. 
Cond.  Reg. 


_  20/22  Helv. 
'Cond.  Black 


10’  Helv. 
Cond.  Reg. 


14’  Helv. 
"Cond.  Black 

.  14/14  Helv. 
Cond.  Black 


_  14/14  Helv. 
Cond.  Black 


Box: 
24 ‘tall 


Prototype  Label  1 
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All  copy  Helvetica  Condensed  Regulator  Black 


All  copy  x  28  pi. 


10/12  Helv. 
Cond.  Reg. 


10/12  Helv. . 
Cond.  Reg. 


Numeral:  14' 
Helv.  Cond." 


.5  pL  rule 
20  pL  rule 


10/12  Helv. 
Cond.  Reg. 

Use  Helv.  Cond. 
Black  where- — 
indicated 

.5  pt  rule 


10/12  Helv. 
Cond.  Reg. 

10/12  Helv _ 

Cond.  Reg. 

6'  Helv.  Cond. 
Reg. 


Based  on  standard  U.S.  Government  tests 


Clothes  Washer 
Capacity:  Standard 
Top  Loading 


XYZ  Corporation 
Model(s)  MR323,  XL12,  NAA83 


Compare  the  Energy  Use  of  this  Clothes  Washer 
with  Others  Before  You  Buy. 


This  Model  Uses* 

’873kWh/year- 


▼ 


Energy  use  (kWh/year)  range  of  ail  similar  models 


Uses  Least 

Energy 

267 


Uses  Most 
Energy 
1818 


kWh/year  (kilowatt-hours  per  year)  is  a  measure  of  energy  (electricity)  use. 
Your  utility  company  uses  it  to  compute  your  bill.  Only  standard  size,  top  loading 
clothes  washers  are  used  in  this  scale. 


Clothes  washers  using  more  energy  cost  more  to  operate. 
This  model’s  estimated  yearly  operating  cost  is: 


when  used  with  an  electric  water  heater 


when  used  with  a  natural  gas  water  heater 


Based  on  eight  loads  of  clothes  a  week  and  a  1992  US.  Government  national  average  cost 
of  8.25^  per  kWh  for  electricity  and  580  per  therm  for  natural  gas.  Your  actual  operating 
cost  will  vary  depending  on  your  local  utility  rates  and  your  use  of  the  product 

Rwnovil  of  this  taM  Mort  oormunw  turcf—i  to  a  vtotoUon  of  F«t*nl  tow  (42  U.SC.  6302). 


10/12  Helv. 
Cond.  Reg. 


_  20/22  Helv. 
"Cond.  Black 


14/14  Helv. 
Cond.  Black 
10'  Helv. 
Cond.  Reg. 


14'  Helv. 
"Cond.  Black 


14/14  Helv. 
'Cond.  Black 


14/14  Helv. 
'Cond.  Black 


Box: 
24 ‘tall 


Prototype  Label  2 
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AN  copy  Helvetica  Condensed  Regular  or  Black 


All  copy  x  28  pi. 


10/12  Helv.. 
Cond.  Reg. 


Based  on  standard  U.S.  Government  tests 


10/12  Helv., 
Cond.  Reg. 


Water  Heater— Natural  Gas 
Capacity  (first  hour  rating): 
60  gallons 


XYZ  Corporation 
Model(s)  RP23, 
RP38 


10/12  Helv. 
Cond.  Reg. 


14/14  Helv. 
Cond.  Black- 


.5  pi  rule 
20  pi  rule 


10/12  Helv. 

Cond.  Reg.  . 

Use  Helv.  Cond. 
Black  where 
indicated 

.5  pi  rule  _ 


18'  Helv.  _ 
Cond.  Black 

10/12  Helv. 
Cond.  Reg. 

6'  Helv. 
Cond.  Reg. 


Compare  the  Energy  Use  of  this  Water  Heater 
with  Others  Before  You  Buy. 


This  Model  Uses 

240  therms/year  - 


Uses  Least 

Energy 

245 


Uses  Most 
Energy 
295 


The  Estimated  Annual  Energy  Consumption  of  this  model  was  oat 
_ available  at  the  time  the  range  was  published. _ 

Therms/year  is  a  measure  of  energy  use.  Your  utility  company  uses  It  to  compute 
your  bill.  Only  models  with  first  hour  ratings  of  56  to  64  gallons  are  used  in  this 
scale. 


Natural  gas  water  heaters  that  use  fewer  therms/year  cost 
less  to  operate.  This  model’s  estimated  yearly  operating 
cost  is: 


Based  on  a  1992  U.S.  Government  national  average  cost  of  $0.58  per  therm  for 
natural  gas.  Your  actual  operating  cost  will  vary  depending  on  your  local  utility  rates 
and  your  use  of  the  product. 

Import* nt:  Removal  ot  this  lapel  More  consumer  purchase  Is  a  rtotttxm  ol  Federal  hw  (42  U.SX.  6302). 


.  20/22  Helv. 
Cond.  Black 


10*  Helv. 
Cond.  Reg. 

10/12  Helv. 
Cond.  Reg. 


_  14/14  Helv. 
'  Cond.  black 

_  10/12  Helv. 
Cond.  Black 


_  14/14  Helv. 
Cond.  Biack 


-Box:  24'  tall 


Prototype  Label  3 
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All  copy  Helvetica  Condensed  Regular  or  Black 


AH  copy  x  28  pi. 


10/12  Helv. . 
Cond.  Reg. 


10/12  Helv. 
Cond.  Reg. 


.5  pt  rule 


20  pt.  rule 


10/12  Helv. 
Cond.  Reg. 

Use  Helv. 

Cond.  Black  — 
where  indicated 


.5  pt.  rule 


Bullets:  T 


6’  Helv.  Cond 
Reg. 


Based  on  standard  U.S.  Government  tests 


Cooling  Only 
Split  System 


XYZ  Corporation 
Model  122345 


Compare  the  Energy  Efficiency  of  this 
Air  Conditioner  with  Others  Before  You  Buy. 


This  Model’s  Efficiency 
11.5SEER 


▼ 


Energy  efficiency  range  of  all  similar  models 


Least 

Efficient 

10.0 


Most 

Efficient 

16.9 


SEER,  the  Seasonal  Energy  Efficiency  Ratio,  is  the  measure  of  energy  efficiency  for 
central  air  conditioners. 


Prototype  Label  4 


Central  air  conditioners  with  higher  SEERs  are  more  ** 
energy  efficient. 

■  This  energy  rating  is  based  on  U.S.  Government  standanj  tests  of  this  condenser  model 
combined  with  the  most  ecu  nmon  cal  The  rating  may  vary  sHghtiy  with  different  coils. 

■  Federal  law  requires  the  setter  or  installer  of  this  appliance  to  make  available  a  fact  sheet  or 
directory  giving  further  information  about  the  efficiency  and  operating  cost  of  this  equipment 
Ask  for  this  information. 

►  Important  Removal  ot  this  label  before  consumer  purchase  Is  a  notation  of  Fed era!  taw  {42  U.S.C.  S302). 


10/12  Helv. 
Cond.  Reg. 


_  20/22  Helv. 
"Cond.  Black 


_  14/14  Helv. 
Cond  Black 


14*  Helv. 
'Cond  Black 


_  14/14  Helv. 
"Cond.  Black 


_  14/14  Helv. 
'Cond.  Black 


10/12  Helv. 
'  Cond.  Reg. 
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All  copy  Helvetica  Condensed  Regular  or  Black 


10/12  Helv. 
Cond.  Reg. 


Based  on  standard  U.S.  Government  tests 


10/12  Helv. 
Cond.  Reg. 


XYZ  Corporation 
Model  12345 


Heat  Pump 
Cooling  and  Heating 
Split  System 

Compare  the  Energy  Efficiency  of  this  Heat  Pump 
_ with  Others  Before  You  Buy. _ 

TWs  Modal  (Cooling) 

i - »•  12.0SEER-4 - 


18/20  Helv. 
Cond.  Black 


11’  Helv. 
Cond.  Black 


Least 

Efficient 

10.0 


MOSt 

Efficient 

16.4 


The  SEER.  Seasonal  Energy  Efficiency  Ratio,  is  the  seasonal  measure  of  energy 
efficiency  for  heat  pumps  when  cooling. 


10/10  Helv. 
Cond.  Reg. 


This  Model  (Heating) 

7.5HSPF 


Ipecf 

Efficient 

6.8 


■  ■ - A 

Efficient 

10.2 


The  HSPF,  Heating  Seasonal  Performance  Factor,  is  the  seasonal  measure  of  energy 
efficiency  for  heat  pumps  when  heating. 


Heat  pumps  with  higher  SEEBs  and  HSPFs  are  more  energy  efficient 

■ThCi.  energy  ratings  are  based  on  US.  ■  Federal  law  requires  the  seller  or  instate  m 

Government  standard  tests  of  this  condenser  this  appliance  to  make  available  a  tact  sheet 

model  combined  with  the  most  common  or  directory  giving  further  information  about 
coil.  The  ratings  will  vary  slightly  with  differ-  the  efficiency  and  operating  cost  of  this 

ent  coils  and  in  different  geographic  regions.  equipment  Ask  for  this  information. 


Bullets:  7' 


Prototype  Label  5 
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Based  on  standard  U.S.  Government  tests 


Refrigerator-Freezer 
With  Automatic  Defrost 
With  Side-Mounted  Freezer 
Without  Through-the-Door-lce  Service 


XYZ  Corporation 
Mode)  ABC-W 
Capacity:  23  Cubic  Feet 


Compare  the  Energy  Use  of  this  Refrigerator 
with  Others  Before  You  Buy. 


This  Model  Uses 

776kWh/year 


Energy  use  (kWh/year)  range  of  all  similar  models 


Uses  Least  Uses  Most 


Energy 

776 


Energy 

1467 


kWh/year  (kilowatt-hours  per  year)  is  a  measure  of  energy  (electricity)  use. 
Your  utility  company  uses  it  to  compute  your  bill.  Only  models  with  22.5  to  24.4 
cubic  feet  and  the  above  features  are  used  In  this  scale. 


Refrigerators  using  more  energy  cost  more  to  operate. 
This  model’s  estimated  yearly  operating  cost  is: 


$64 


Based  on  a  1992  U.S.  Government  national  average  cost  of  8.25*  per  kWh  for 
electricity.  Your  actual  operating  cost  wiil  vary  depending  on  your  local  utility  rates 
and  your  use  of  the  product 

lafoitant;  Rsmoval  of  this  label  MiVfcsaniiw  puicftaa  Is*  toMtM  of  Mail  tn>  (42  U-&C.  6302). 
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Based  on  standard  U.S.  Government  tests 

EHERGIOJEDE 

Freezer  I  XYZ  Corporation 

Upright  Type  Model(s)  MR328.  XL  12.  NA83 

With  Manual  Defrost  Capacity:  21 .2  Cubic  Feet 

Compare  the  Energy  Use  of  this  Freezer 
with  Others  Before  You  Buy. 


This  Model  Uses 

764 kWh/year 

Y 


Energy  use  (kWh/year)  range  of  all  similar  models 


Uses  Least  Uses  Most 

Energy  Energy 

630  1079 


kWh/year  (kilowatt-hours  per  year)  is  a  measure  of  energy  (electricity)  use. 
Your  utility  company  uses  it  to  compute  your  bill.  Only  models  with  19.5  to  21 .4 
cubic  feet  with  the  above  features  are  used  in  this  scale. 


Freezers  using  more  energy  cost  more  to  operate. 
This  model’s  estimated  yearly  operating  cost  is: 


$1)3 


Based  on  a  1992  U.S.  Government  national  average  cost  of  8.250  per  kWh  for 
electricity.  Your  actual  operating  cost  will  vary  depending  on  your  local  utility  rates 
and  your  use  of  the  product 

(■aorta  al.  Removal  ot  Das  UM  Mora  coraumcr  porchaaa  la  a  rotation  of  fadaral  law  (42  U.SX.  002). 
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Based  on  standard  U.S.  Government  tests 


XYZ  Corporation 
Model(s)  MR328,  XL12,  NAA83 


Compare  the  Enenjy  Use  of  this  Clothes  Washer 
with  Others  Before  You  Buy. 


This  Model  Uses 

873kWh/year 


Energy  use  (kWh/year)  range  of  all  similar  models 


Uses  Least 

Uses  Most 

Energy 

Energy 

267 

1818 

kWh/year  (kilowatt-hours  per  year)  is  a  measure  of  energy  (electricity)  use. 
Your  utility  company  uses  it  to  compute  your  bill.  Only  standard  size,  top  loading 
clothes  washers  are  used  in  this  scale. 


Clothes  washers  using  more  energy  cost  more  to  operate. 
This  moders  estimated  yearly  operating  cost  is: 

SS  IS u 

when  used  with  an  electric  water  heater  when  used  with  a  natural  gas  watBr  heater 

Based  on  eight  loads  of  clothes  a  week  and  a  1992  US.  Government  national  average  cost 
of  8.25c  per  kWh  for  electricity  and  580  per  therm  for  natural  gas.  Your  actual  operating 
cost  will  vary  depending  on  your  local  utility  rates  and  your  use  of  the  product 

Import. sC  Removal  of  ttta  bM  More  comumcr  purchase  k  a  vtobtfon  of  federal  bar  (42  U.SC.  6302). 
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Based  on  standard  U.S.  Government  tests 


Pi  ^ 


Dishwasher 
Capacity:  Standard 


m 


XYZ  Corporation 
Model(s)  MR328,  XL12.  NAA83 


Compare  the  Energy  Use  of  this  Dishwasher 
with  Others  Before  You  Buy. 


This  Model  Uses 

860kWh/year 


Energy  use  (kWh/year)  range  of  all  similar  models 


Uses  Least 

Uses  Most 

Energy 

558 

Energy 

994 

kWh/year  (kilowatt-hours  per  year)  is  a  measure  of  energy  (electricity)  use. 

Your  utility  company  uses  it  to  compute  your  bill.  Only  standard  size  dishwashers 
are  used  in  this  scale. 


Dishwashers  using  more  energy  cost  more  to  operate. 
This  model’s  estimated  yearly  operating  cost  is: 


when  used  with  an  electric  water  heater  when  used  with  a  natural  gas  water  heater 

Based  on  six  washloads  a  week  and  a  1992  US.  Government  national  average  cost  of 
8.25$  per  kWh  for  electricity  and  58$  per  therm  for  natural  gas.  Your  actual  operating  cost 
will  vary  depending  on  your  local  utility  rates  and  your  use  of  the  product 

hMWtart:  fUmowl  of  this  laM  Mor*  cenwmr  purdiatt  to*  «MUor  d  Menllw  (42  U1C.  $302) 
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Compare  the  Energy  Use  of  this  Water  Heater 
with  Others  Before  You  Buy. 


This  Model  Uses 

240  therms/year 


Energy  use  (therms/year)  range  of  all  similar  models 


Uses  Least  Uses  Most 

Energy  Energy 

245  295 

The  Estimated  Annual  Energy  Consumption  of  this  model  was  not 
_ available  at  the  time  the  range  was  published. _ 

Therms/year  is  a  measure  of  energy  use.  Your  utility  company  uses  it  to  compute 
your  bill.  Only  models  with  first  hour  ratings  of  56  to  64  gallons  are  used  in  this 
scale. 


Natural  gas  water  heaters  that  use  fewer  therms/year  cost 
less  to  operate.  This  model’s  estimated  yearly  operating 
cost  is: 

Rjgfn 

Based  on  a  1992  U.S.  Government  national  average  cost  of  $0.58  per  therm  for 
natural  gas.  Your  actual  operating  cost  will  vary  depending  on  your  local  utility  rates 
and  your  use  of  the  product 

(■fortaDt  Removal  ol  thfe  hM  More  conumer  purchase  I*  a  notation  ot  Federal  taw  (<C  U4LC.  6302). 
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Based  on  standard  U.S.  Government  tests 


Room  Air  Conditioner 
Without  Reverse  Cycle 
With  Louvered  Sides 


XYZ  Corporation 
Model  122345 
Capacity:  13,000  BTUs 


Compare  the  Energy  Efficiency  of  this 
Air  Conditioner  with  Others  Before  You  Buy. 


Thi^j/lodel’s  Efficiency 

10.0EER 


Energy  efficiency  range  of  ail  similar  models 


Least 

Most 

Efficient 

Efficient 

9.0 

11.0 

EER,  the  Energy  Efficiency  Ratio,  is  the  measure  of  energy  efficiency  for  room  air 
conditioners.  Only  models  between  8,000  and  13,000  BTUs  with  the  above  features 
are  used  in  this  scale.  t 


More  efficient  air  conditioners  cost  less  to  operate. 
This  model’s  estimated  yearly  operating  cost  is: 


Based  on  a  1992  U.S.  Government  national  average  cost  of  8.250  per  kWh  for 
electricity.  Your  actual  operating  cost  will  vary  depending  on  your  local  utility  rates 
and  your  use  of  the  product. 

■  * 

lapoftaat:  Removal  of  tttalaM  More  coosumpuRtmfc  a  vtoMloaolMml  law  (42  U.S.C.6302). 
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Based  on  standard  U.S.  Government  tests 


Furnace — Natural  Gas 


1 


XYZ  Corporation 
Model  2345X 


Compare  the  Energy  Efficiency  of  this 
Furnace  with  Others  Before  You  Buy. 


This  Model's  Efficiency 

80.7afue 


Fnergy  efficiency  range  of  all  similar  models 


Least 

Most 

Efficient 

Efficient 

78.0 

• 

97.0 

The  AFUE,  Annual  Fuel  Utilization  Efficiency,  is  the  measure  of  energy  efficiency  for 
furnaces  and  boilers.  Only  furnaces  fueled  by  natural  gas  are  used  in  this  scale. 


Natural  gas  furnaces  that  have  higher  AFUEs  are  more 
energy  efficient. 


Federal  law  requires  the  sefler  or  installer  of  this  appliance  to  make  available  a  tact  sheet  or 
directory  giving  further  information  about  the  efficiency  and  operating  cost  of  this  equipment 
Ask  for  this  information. 

latoitent:  Removal  ot  Uiit  label  before  com ret  ftmtax  ta  •  dotation  of  federal  taw  (42  U.S.C.  6302). 
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Based  on  standard  U.S.  Government  tests 


Central  Air  Conditioner 
Cooling  Only 
Split  System 


XYZ  Corporation 
Model  122345 


Compae  the  Energy  Efficiency  of  this 
Air  Conditioner  with  Others  Before  You  Buy. 


This  Model's  Efficiency 

IUseer 

T 


Energy  efficiency  range  of  all  similar  models 


Least  Most 

Efficient  Efficient 

10.0  16.9 


SEER,  the  Seasonal  Energy  Efficiency  Ratio,  is  the  measure  of  energy  efficiency  for 
central  air  conditioners. 


Central  air  conditioners  with  higher  SEERs  are  more 
energy  efficient. 

■This  energy  rating  is  based  on  U.S.  Government  standard  tests  of  this  condenser  model 
combined  with  the  most  common  oofl.  The  rating  may  vary  slightly  with  amerent  cote. 

■  Federal  law  requires  the  seller  or  installer  of  this  appliance  to  make  available  a  fact  sheet  or 
directory  giving  further  information  about  the  efficiency  and  operating  cost  of  this  equipment 
Ask  for  this  information. 

Remowl  ol  tNs  Mtl  Mart  conmmr  puichtM  to  a  vtoMton  ol  FtdanJ  0»  (42  U.S.C  6302). 
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Based  on  standard  U.S.  Government  tests 


Heat  Pump 
Cooling  and  Heating 
Split  System 


XYZ  Corporation 
Model  12345 


Compare  the  Energy  Efficiency  of  this  Heat  Pump 
with  Others  Before  You  Buy. 


This  Model  (Cooling) 
12.0  SEER 


Least 

■■  -  -« 

MOSl 

Efficient 

Efficient 

10.0 

16.4 

The  SEER,  Seasonal  Energy  Efficiency  Ratio,  is  the  seasonal  measure  of  energy 
efficiency  for  heat  pumps  when  cooling. 


This  Model  (Heating) 

7.5HSPF 


■ 

Energy  efficiency  range  of  all  similar  models  f|] 

Least 

lira  rid 

MOSt 

Efficient 

Efficient 

6.8 

10.2 

The  HSPF,  Heating  Seasonal  Performance  Factor,  is  the  seasonal  measure  of  energy 
efficiency  for  heat  pumps  when  heating. 


Heat  pumps  with  higher  SEERs  and  HSPFs  are  more  energy  efficient. 


■These  energy  ratings  are  based  on  US. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common 
coil.  The  ratings  will  vaiy  slightly  with  differ¬ 
ent  coils  and  in  different  geographic  regions. 


i  Federal  law  requires  the  seller  or  installer  of 
this  appliance  to  make  available  a  fact  sheet 
or  directory  giving  further  information  about 
the  efficiency  and  operating  cost  of  this 
equipment  Ask  for  this  information. 


ta  sorts  at  Removal  of  U*s  label  beta e  consumer  purcftaae  Is  a  vtokUon  of  Went  In*  (42  U.S.C.  6302). 


Friday 

July  1,  1994 


Part  III 


Environmental 
Protection  Agency 


40  CFR  Parts  9  and  112 
Oil  Pollution  Prevention;  Non- 
Transportation-Related  Onshore  Facilities; 
Final  Rule 


34070 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  112 
[SW  H-FRL  5002-6] 

RIN  2050-AD30 

Oil  Pollution  Prevention;  Non- 
Transportation-Related  Onshore 
Facilities 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  Oil 
Pollution  Prevention  regulation, 
promulgated  under  the  Clean  Water  Act 
for  transportation-related  onshore  and 
offshore  facilities.  The  revision 
incorporates  new  requirements  added 
by  the  Oil  Pollution  Act  of  1990  that 
direct  certain  facility  owners  and 
operators  to  prepare  plans  for 
responding  to  a  worst  case  discharge  of 
oil  and  to  a  substantial  threat  of  such  a 
discharge.  Requirements  to  plan  for  a 
small  and  medium  discharge  of  oil,  as 
appropriate,  are  also  added  by  this 
revision. 

EFFECTIVE  DATE:  August  30,  1994. 

ADDRESSES:  The  official  record  for  this 
rulemaking  is  located  in  the  Superfund 
Docket,  Room  M2615  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460 
[Docket  Number  SPCC-2P).  The  docket 
is  available  for  inspection  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 
Appointments  to  review  the  docket  can 
be  made  by  calling  202-260-3046.  The 
public  may  copy  a  maximum  of  266 
pages  from  any  regulatory  docket  at  no 
cost.  If  the  number  of  pages  copied 
exceeds  266,  however,  a  charge  of  15 
cents  will  be  incurred  for  each 
additional  page,  plus  a  $25.00 
administrative  fee. 

FOR  FURTHER  INFORMATION  CONTACT:  ' 

Bobbie  Lively-Diebold,  Oil  Pollution 
Response  and  Abatement  Branch, 
Emergency  Response  Division  (5202G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460  at  703-356-8774;  the  ERNS/ 

SPCC  Information  line  at  202-260-2342; 
or  the  RCRA/Superfund  Hotline  at  800- 
424-9346  (in  the  Washington,  DC 
metropolitan  area,  703—412-9810).  The 
Telecommunications  Device  for  the  Deaf 
(TDD)  Hotline  number  is  800-553-7672 
(in  the  Washington,  DC  metropolitan 
area,  703-412-3323). 


SUPPLEMENTARY  INFORMATION:  The 

contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Introduction 

A.  Statutory  Authority 

B.  The  Oil  Pollution  Act  of  1990 

C.  Background  of  the  Rulemaking 

II.  Summary  of  Revisions  to  the  Chi  Pollution 

Prevention  Regulation 

A.  Summary  of  Approach  to  Implementing 
Facility  Response  Plan  Requirements 

B.  Response  to  Major  Issues  Raised  by 
Commenters 

C.  Section-by-Section  Analysis 

III.  Regulatory  Analyses 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Display  of  OMB  Control  Numbers 

I.  Introduction 

A.  Statutory  Authority 

Section  4202(a)(6)  of  the  Oil  Pollution 
Act  of  1990  (OP A),  Public  Law  101-380, 
amends  section  311(j)  of  the  Federal 
Water  Pollution  Control  Act,  also 
known  as  the  Clean  Water  Act  (CWA), 
and  under  CWA  section  311(j)(5)  (See 
33  U.S.C.  1321(j)(5))  directs  the 
President  to  issue  regulations  that 
require  owners  or  operators  of  tank 
vessels,  offshore  facilities,  and  certain 
onshore  facilities  to  prepare  and  submit 
to  the  President  plans  for,  among  other 
things,  responding,  to  the  maximum 
extent  practicable,  to  a  worst  case 
discharge  of  oil  and  to  a  substantial 
threat  of  such  a  discharge. 

Section  311(j)(l)(C)  of  the  CWA 
authorizes  the  President  to  issue 
regulations  establishing  procedures, 
methods,  equipment,  and  other 
requirements  to  prevent  discharges  of 
oil  from  vessels  and  facilities  and  to 
contain  such  discharges.  (See  33  U.S.C. 
1321(j)(l)(C).)  The  President  has 
delegated  the  authority  to  regulate  non- 
transportation-related  onshore  facilities 
under  sections  311(j)(l)(C)  and  311(j)(5) 
of  the  CWA  to  the  U.S.  Environmental 
Protection  Agency  (EPA  or  the  Agency). 
(See  Executive  Order  (E.O.)  12777, 
section  2(b)(1),  56  FR  54757  (October 
22,  1991),  superseding  E.O.  11735,  38 
FR  21243.)  By  this  same  E.O.,  the 
President  has  delegated  similar 
authority  over  transportation-related 
onshore  facilities,  deepwater  ports,  and 
vessels  to  the  U.S.  Department  of 
Transportation  (DOT),  and  authority 
over  other  offshore  facilities,  including 
associated  pipelines,  to  the  U.S. 
Department  of  the  Interior  (DOI).  A 
Memorandum  of  Understanding  (MOU) 
among  EPA,  DOI,  and  DOT  effective 
February  3, 1994,  has  redelegated  the 
responsibility  to  regulate  certain 
offshore  facilities  located  in  and  along 
the  Great  Lakes,  rivers,  coastal  wetlands, 


and  the  Gulf  Coast  barrier  islands  from 
DOI  to  EPA.  (See  E.O.  12777  §  2(i) 
regarding  authority  to  redelegate.)  The 
MOU  is  included  as  Appendix  B  to  40 
CFR  part  112.  An  MOU  between  the 
Secretary  of  Transportation  and  the  EPA 
Administrator,  dated  November  24, 

1971  (36  FR  24080,  December  18, 1971), 
establishes  the  definitions  of  non¬ 
transportation-related  facilities  and 
transportation-related  facilities.  The 
definitions  from  the  MOU  are  currently 
included  in  Appendix  A  to  40  CFR  part 
112. 

B.  The  Oil  Pollution  Act  of  1990 

The  OPA  (Public  Law  101-380,  104 
Stat.  484)  was  enacted  to  expand 
prevention  and  preparedness  activities, 
improve  response  capabilities,  ensure 
that  shippers  and  oil  companies  pay  the 
costs  of  spills  that  do  occur,  provide  an 
additional  economic  incentive  to 
prevent  spills  through  increased 
penalties  and  enhanced  enforcement, 
establish  an  expanded  research  and 
development  program,  and  establish  a 
new  Oil  Spill  Liability  Trust  Fund, 
administered  by  the  U.S.  Coast  Guard 
(USCG).  As  provided  in  sections 
2002(b),  2003,  and  2004  of  the  OPA,  the 
new  Fund  replaces  the  fund  originally 
established  under  section  311  (k)  of  the 
CWA  and  other  oil  pollution  funds. 

Section  4202(a)  of  the  OPA  amends 
CWA  section  311(j)  to  require 
regulations  for  owners  or  operators  of 
facilities  to  prepare  and  submit  "a  plan 
for  responding,  to  the  maximum  extent 
practicable,  to  a  worst  case  discharge, 
and  to  a  substantial  threat  of  such  a 
discharge,  of  oil  or  a  hazardous 
substance.”  This  requirement  applies  to 
all  offshore  facilities  and  any  onshore 
facility  that,  “because  of  its  location, 
could  reasonably  be  expected  to  cause 
substantial  harm  to  the  environment  by 
discharging  into  or  on  the  navigable 
waters,  adjoining  shorelines,  or  the 
exclusive  economic  zone”  (“substantial 
harm  facilities”).  As  stated  in  the 
February  17, 1993  proposed  rule  (58  FR 
8824),  this  rulemaking  addresses  only 
plans  for  responding  to  discharges  of 
oil. 

Under  CWA  and  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act 
(CERCLA),  the  United  States  has 
developed  a  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  (40  CFR  part  300)  and  has 
established  Area  Committees  to  develop 
Area  Contingency  Plans  (ACPs)  as 
elements  of  a  comprehensive  oil  and 
hazardous  substance  spill  response 
system.  As  amended  by  the  OPA,  CWA 
section  311(j)(5)(C)  sets  forth  certain 
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minimum  requirements  for  facility 
response  plans.  The  plans  must: 

•  Be  consistent  with  the  requirements 
of  the  NCP  and  ACPs; 

•  Identify  the  qualified  individual 
having  full  authority  to  implement 
removal  actions,  and  require  immediate 
communications  between  that 
individual  and  the  appropriate  Federal 
official  and  the  persons  providing 
removal  personnel  and  equipment; 

•  Identify  and  ensure  by  contract  or 
other  approved  means  the  availability  of 
private  personnel  and  equipment 
necessary  to  remove,  to  the  maximum 
extent  practicable,  a  worst  case 
discharge  (including  a  discharge 
resulting  from  fire  or  explosion),  and  to 
mitigate  or  prevent  a  substantial  threat 
of  such  a  discharge; 

•  Describe  the  training,  equipment 
testing,  periodic  unannounced  drills, 
and  response  actions  of  persons  at  the 
facility,  to  be  carried  out  under  the  plan 
to  ensure  the  safety  of  the  facility  and 
to  mitigate  or  prevent  a  discharge  or  the 
substantial  threat  of  a  discharge;  and 

•  Be  updated  periodically. 

Under  section  311(j)(5)(D),  additional 
review  and  approval  provisions  apply  to 
response  plans  prepared  for  offshore 
facilities  and  for  onshore  facilities  that, 
because  of  their  location,  “could 
reasonably  be  expected  to  cause 
significant  and  substantial  harm  to  the 
environment  by  discharging  into  or  on 
the  navigable  waters  or  adjoining 
shorelines  or  the  exclusive  economic 
zone”  (emphasis  added)  (“significant 
and  substantial  harm  facilities”).  Under 
authority  delegated  in  E.0. 12777,  EPA 
is  responsible  for  the  following 
activities  for  each  of  these  response 
plans  at  non-transportation-related 
onshore  facilities: 

•  Promptly  reviewing  the  response 
plan; 

•  Requiring  amendments  to  any  plan 
that  does  not  meet  the  section  311(j)(5) 
requirements; 

•  Approving  any  plan  that  meets 
these  requirements;  and 

•  Reviewing  each  plan  periodically 
thereafter. 

The  CWA  and  the  OPA  require  that 
owners  or  operators  of  “substantial 
harm  facilities”  submit  their  response 
plans  to  EPA  (as  delegated  by  the 
President  in  E.0. 12777)  by  February  18. 
1993,  or  stop  handling,  storing,  or 
transporting  oil.  In  addition,  under 
CWA  section  311(j)(5)  and  OPA  section 
4202(b)(4),  a  facility  required  to  prepare 
and  submit  a  response  plan  under  the 
OPA  may  not  handle,  store,  or  transport 
oil  after  August  18, 1993  unless:  (1)  in 
the  case  of  a  facility  for  which  a  plan  is 
reviewed  by  EPA,  the  plan  has  been 
approved  by  EPA:  and  (2)  the  facility  is 


operating  in  compliance  with  the  plan. 
The  statute  provides  that  a  “significant 
and  substantial  harm  facility”  may  be 
allowed  to  operate  without  an  approved 
response  plan  for  up  to  two  years  after 
the  facility  submits  a  plan  for  review  (no 
later  than  February  18, 1995),  if  the 
owner  or  operator  certifies  that  he  or  she 
has  ensured  by  contract  or  other 
approved  means  the  availability  of 
private  personnel  and  equipment 
necessary  to  respond,  to  the  maximum 
extent  practicable,  to  a  worst  case 
discharge  of  oil,  or  a  substantial  threat 
of  such  a  discharge.  Owners  or  operators 
of  “substantial  harm  facilities”  are  not 
required  to  have  their  plans  approved 
by  EPA,  but,  are  required  to  operate  in 
compliance  with  their  plans  after 
August  18, 1993. 

Under  the  OPA,  facility  owners  or 
operators  who  fail  to  comply  with 
section  31  l(j)  requirements  are  subject 
to  new  administrative  penalties  and 
more  stringent  judicial  penalties  than 
those  imposed  previously  under  the 
CWA.  Section  4301(b)  of  the  OPA 
amends  CWA  section  311(b)  to 
authorize  a  civil  judicial  penalty  of 
$25,000  per  day  of  violation  for  failure 
to  comply  with  regulations  under  CWA 
section  311(j).  In  addition  to  these  civil 
penalties,  OPA  section  4301(b)  amends 
CW’A  section  311(b)  to  authorize 
administrative  penalties  for  failure  to 
comply  with  section  311  (j)  regulations 
of  up  to  $10,000  per  violation,  not  to 
exceed  $25,000  for  Class  I  penalties,  and 
up  to  $10,000  per  day  per  violation,  not 
to  exceed  $125,000  for  Class  II  penalties. 
The  differences  between  “Class  I”  and 
“Class  II”  administrative  penalties  are 
the  amounts  of  the  potential  penalties 
and  the  hearing  procedures  used  (for 
instance.  Class  II  procedures  will 
generally  ensure  the  owner  or  operator 
a  more  extensive  opportunity  to  be 
heard  through  the  proceedings).  These 
revised  penalty  provisions  are 
applicable  to  violations  occurring  after 
the  August  18, 1990,  enactment  of  the 
OPA.  Violations  occurring  before 
enactment  of  the  OPA  remain  subject  to 
penalty  provisions  originally  set  forth  in 
CWA  section  311. 

C.  Background  of  the  Rulemaking 
Jurisdictional  Issues 

Although  the  issue  was  not  raised 
specifically  in  the  proposed  rule,  the 
question  of  clarifying  jurisdiction  is  a 
pervasive  issue  in  this  rulemaking, 
because  there  are  a  number  of  regulatory 
agencies  with  OPA  authority  over  the 
same  or  similar  entities. 

By  E.0. 12777,  the  President 
delegated  certain  OPA  authorities  to 
EPA,  DOl.  and  DOT.  By  terms  of  the 


E.O.,  EPA  must  develop  response  plan 
regulations  for  onshore  non¬ 
transportation-related  facilities,  while 
the  Minerals  Management  Sendee 
(MMS)  in  DOl  is  granted  similar 
authority  for  offshore  non¬ 
transportation-related  facilities.  The 
USCG  must  develop  requirements  for 
vessels  and  offshore  transportation- 
related  facilities;  and  the  Research  and 
Special  Programs  Administration 
(RSPA)  has  responsibility  for  onshore 
pipelines  and  rolling  stock.  (The  USCG 
and  RSPA  are  agencies  in  DOT.) 

As  it  applies  to  the  CWA,  the  term 
“offshore  facility”  means  any  facility  of 
any  kind  located  in,  on,  or  under  any  of 
the  navigable  waters  of  the  United 
States,  and  any  facility  of  any  kind  that 
is  subject  to  the  jurisdiction  of  the 
United  States  and  is  located  in,  on.  or 
under  any  other  waters,  other  than  a 
vessel  or  a  public  vessel.  (See  CWA 
section  311(a)(ii).)  The  combined  effect 
of  this  definition  and  the  delegations 
under  E.0. 12777  gives  DOl  (MMS) 
responsibility  for  non-transportation- 
related  fixed  offshore  facilities  in  inland 
lakes  and  rivers.  (See  E.O.  §  2(b)(3).) 

However,  EPA,  DOl -MMS,  and  DOT 
have  agreed  that  EPA  responsibility 
should  extend  to  these  non¬ 
transportation-related  fixed  offshore 
facilities  in  inland  lakes  and  rivers, 
because  EPA  has  the  expertise  to 
provide  oversight  of  facility  functions, 
and  because  the  maintenance  of 
continuity  in  oversight  will  facilitate 
compliance  for  the  regulated 
community.  Under  §  2(i)  of  E.O.  12777. 
the  President  authorized  EPA,  DOl,  and 
DOT  to  rcdelegate  any  of  their 
responsibilities  under  the  OPA  to  the 
head  of  any  Executive  department  or 
agency  with  the  consent  of  the  agency 
head.  The  Secretaries  of  DOl  and  DOT, 
and  the  Administrator  of  EPA  signed  an 
MOU  on  February  3, 1994,  that  gives  to 
EPA  jurisdiction  all  non-transportation- 
related  fixed  facilities  located  landward 
of  the  “coast  line.”  For  purposes  of  the 
MOU,  the  term  “coast  line”  is  defined 
as  in  the  Submerged  Land  Act  (43 
U.S.C.  1301(c))  to  mean  “the  line  of 
ordinary  low  water  along  that  portion  of 
the  coast  that  is  in  direct  contact  with 
the  open  sea  and  the  line  marking  the 
seaward  limit  of  inland  waters.”  MMS 
has  prepared  detailed  charts  that  reflect 
the  position  of  the  “coast  line”  and  can 
be  contacted  for  additional  information 
on  the  status  of  a  particular  facility. 

EPA  does  not  address  response  plan 
requirements  for  non-transportation- 
related  fixed  offshore  facilities  in  this 
final  rule,  but  will  do  so  under  a 
separate  rulemaking.  However,  because 
EPA  now  has  jurisdictional 
responsibility  over  such  facilities. 
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response  plans  for  these  facilities  must 
be  submitted  to  EPA  rather  than  to 
MMS.  Until  EPA  promulgates  a  rule  for 
non-transportation-related  fixed 
offshore  facilities  formerly  under  MMS 
authority,  the  Agency  will  review 
response  plans  for  these  facilities  under 
the  OPA  statutory  criteria.  Until  such  a 
rule  is  promulgated,  these  facilities 
should  look  to  this  final  rule  as 
guidance. 

Coordination  with  Other  Federal 
Programs 

Federal  qnd  State  Government 
Coordination  Efforts.  EPA  and  other 
Federal  agencies  with  jurisdiction  under 
the  OPA  and  E.0. 12777  (including  the 
USCG,  the  Office  of  Pipeline  Safety  in 
RSPA,  and  MMS)  met  during  the 
development  of  this  rule  to  create  an 
implementation  strategy  that  minimizes 
duplication  wherever  practicable  and 
recognizes  State  oil  pollution 
prevention  and  response  programs.  The 
Agency  also  participated  in  a  workgroup 
with  representatives  from  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  the  Fish  and 
Wildlife  Service,  the  National  Park 
Service,  and  other  Federal  agencies. 
These  meetings  and  workgroup  sessions 
were  held  to  develop  a  consistent 
approach  among  Federal  agencies  and 
between  Federal  and  State  governments 
for  oil  response  planning,  and  to 
develop  guidelines  and  evaluation 
criteria  for  drills/exercises  and  training  ' 
conducted  to  meet  the  OPA 
requirements  and  for  identification  of 
"environmentally  sensitive  areas”  (now 
"fish  and  wildlife  and  sensitive 
environments”).1  These  meetings  were 
held  at  various  times  from  January  1993 
to  January  1994. 

One  of  the  critical  outgrowths  of  these 
efforts  was  the  development  of  a 
consistent  approach  to  regulate 
"complexes.”  (A  complex  is  a  facility 
with  a  combination  of  transportation- 
related  and  non-transportation-related 
components,  e.g.,  a  marine  transfer 
facility  with  aboveground  storage  tanks.) 
A  complex  is  subject  to  the  jurisdiction 
of  more  than  one  Federal  agency  under 
the  President’s  delegation  implementing 
section  311(j)  of  the  CWA.  Among  the 
ways  EPA  has  reduced  the  complexity 
of  planning  requirements  for  these 
facilities  is  to  better  align  EPA’s 

*  The  term  “environmentally  sensitive  areas”  has 
been  changed  to  the  term  “fish  and  wildlife  and 
sensitive  environments”  throughout  this  preamble 
and  the  final  rule  to  be  consistent  with  the 
terminology  used  in  proposed  revisions  to  the  NCP 
(See  58  FR  54702)  that  implement  OPA 
requirements.  The  terms  have  the  same  meaning 
and  the  change  is  not  meant  to  imply  an  expansion 
in  the  types  of  areas  identified  foi  protection  under 
the  OPA. 


Appendix  E  (Appendix  F  in  the 
proposed  rule  renamed  in  this  final  rule 
as  “Determination  and  Evaluation  of 
Required  Response  Resources  for 
Facility  Response  Plans”)  with  USCG 
response  resource  rules  developed  for 
marine  transfer  facilities  (February  5, 
1993,  58  FR  7330).  (A  complete 
discussion  of  Appendix  E  appears  later 
in  this  preamble.)  For  non- 
transportation-related  facilities  that 
handle  or  store  non-petroleum  oils,  EPA 
also  has  adopted  an  approach  similar  to 
the  USCG’s  regulatory  approach  for 
response  equipment  strategies  (58  FR 
7362). 

The  coordination  efforts  resulted  in 
several  key  decisions  which  are 
described  below  and  discussed  in 
greater  depth  later  in  this  preamble.  A 
common  theme  of  discussion  among 
agency  representatives  was  the  need  to 
facilitate  the  regulated  community’s 
efforts  to  implement  multiple  sets  of 
response  planning  requirements.  EPA 
emphasizes  that  it  will  accept  a 
response  plan  prepared  to  meet  State  or 
other  Federal  requirements  as  long  as 
the  plan  meets  the  requirements  of  this 
final  rule  and  is  appropriately  cross- 
referenced.  In  response  to  the  need  to 
provide  owners  or  operators  with 
additional  direction  on  conducting 
drills/exercises  to  meet  the  OPA 
requirements,  the  National  Preparedness 
for  Response  Exercise  Program  (PREP) 
was  developed  through  a  joint  effort  of 
the  Federal  agencies  implementing  OPA 
response  plan  regulations  with 
involvement  from' other  Federal 
representatives  (e.g.,  natural  resource 
trustees),  State  agencies,  members  of  the 
regulated  community,  and  oil  spill 
response  organizations.  These  efforts 
resulted  in  the  creation  of  guidelines  to 
assist  owners  or  operators  in  following 
the  PREP.  EPA  references,  as  guidance, 
PREP  guidelines  at  §  112.21  of  today’s 
final  rule.  The  PREP  draft  guidelines  are 
available  from  Petty  Officer  Daniel  Caras 
at  (202)  267-6570  or  fax  267^1085/4065. 
(See  Appendix  E  to  this  part,  section  10, 
for  availability).  The  USCG  has 
developed  similar  guidance  for  training, 
and  EPA  references  these  training 
guidelines  at  §  112.21  of  today’s  final 
rule,  indicating  that  following  these 
guidelines  (or  demonstrating  a 
comparable  program)  is  an  acceptable 
means  to  satisfy  the  OPA  requirement  to 
describe  training. 

Another  interagency  effort  that 
resulted  in  a  coordinated  approach  to 
develop  response  plan  requirements 
involved  the  identification  of  fish  and 
wildlife  and  sensitive  environments. 
The  Federal  agencies  implementing 
OPA  regulations  contributed  to  the 
development  of  a  guidance  document 


prepared  by  the  natural  resource 
trustees  to  assist  owners  or  operators  in 
identifying  fish  and  wildlife  and 
sensitive  environments  for  the 
evaluation  of  the  substantial  harm 
criteria  and  for  the  development  of  a 
response  plan,  if  required.  Although 
EPA  has  removed  the  proposed 
Appendix  D  that  covered  this  subject, 
facility  owners  and  operators  still  must 
consider  fish  and  wrildlife  and  sensitive 
environments.  EPA  refers  facility 
owners  or  operators  to  Appendices  I,  II, 
and  III  of  the  “Guidance  for  Facility  and 
Vessel  Response  Plans:  Fish  and 
Wildlife  and  Sensitive  Environments” 
published  by  NOAA  within  the 
Department  of  Commerce  (DOC)  in  the 
Federal  Register  at  59  FR  14714,  March 
29, 1994.  This  document  will  provide 
guidance  on  fish  and  wildlife  and 
sensitive  environments  until 
geographic-specific  annexes  of  ACPs  are 
fully  developed.  (See  the  discussion  of 
ACPs  later  in  this  preamble.)  Owners  or 
operators  are  encouraged  to  contact  the 
appropriate  Area  Committee,  EPA 
Regional  office  (inland  areas),  USCG 
Captain  of  the  Port  (coastal  areas),  or 
natural  resource  agencies  listed  in  the 
DOC/NOAA  Guidance  for  information 
on  fish  and  wildlife  and  sensitive 
environments  as  it  becomes  available. 

A  final  critical  area  where  Federal 
agencies  implementing  the  OPA  reached 
agreement  was  the  review  of  response 
plans.  For  response  purposes,  the  NCP 
divides  the  United  States  into  inland 
and  coastal  zones,  with  EPA  responsible 
for  providing  On-Scene  Coordinators 
(OSCs)  for  the  inland  zone,  and  the 
USCG  responsible  for  providing  OSCs 
for  the  coastal  zone.  EPA  will  provide 
an  opportunity  for  designated  USCG 
OSCs  to  review  and  comment  on 
response  plans  for  non-transportation- 
related  onshore  facilities  subject  to  40 
CFR  part  112,  and  geographically 
located  in  the  coastal  zone.  For  facilities 
subject  to  40  CFR  part  112,  EPA  will 
maintain  the  responsibility  for  final 
approval  of  the  response  plan;  however, 
the  Regional  Administrator  (RA)  will 
consider  any  USCG  OSC  objection  to  a 
response  plan  and  attempt  to  resolve 
any  issues  through  interagency 
discussions. 

The  NCP  and  ACPs.  Section 
311(j)(5)(C)  of  the  CWA  requires  that 
facility  response  plans  be  consistent 
with  the  requirements  of  the  NCP  and 
ACPs.  The  NCP  provides  the  general 
organizational  structure  and  procedures 
for  addressing  discharges  of  oil  and 
hazardous  substances  under  the  CWA, 
as  well  as  releases  of  hazardous 
substances,  pollutants,  and 
contaminants  under  CERCLA.  Among 
other  things,  the  NCP  specifies 
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responsibilities  among  Federal,  State, 
and  local  governments;  describes 
resources  available  for  response; 
summarizes  State  and  local  emergency 
planning  requirements  under  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA  or  SARA 
Title  III);  and  establishes  procedures  for 
undertaking  removal  actions  under  the 
CWA.  Until  a  revised  NCP  is  published, 
as  mandated  under  OPA  section 
4201(c),  facility  response  plans  should 
be  consistent  with  die  current  NCP  and, 
if  necessary,  revised  to  be  consistent 
with  the  pending  NCP  revisions  when 
they  are  promulgated.  (Revisions  to  the 
NCP  were  proposed  on  October  22, 

1993,  at  58  FR  54702.) 

ACPs  are  mandated  under  CWA 
section  311(j)(4)  and  prepared  by  Area 
Committees  comprised  of  members 
appointed  by  the  President  from 
qualified  personnel  of  Federal,  State, 
and  local  agencies.  When  implemented 
in  conjunction  with  other  elements  of 
the  NCP,  ACPs  must  be  adequate  to 
remove  a  worst  case  discharge  from  a 
facility  operating  in  or  near  the  area 
covered  by  the  plan.  ACPs  cover 
discharges  affecting  all  U.S.  waters  and 
adjoining  shorelines.  EPA  and  the  USCC 
are  responsible  for  establishing  Area 
Committees  for  the  inland  and  coastal 
zones,  respectively.  In  the  inland 
Regions,  ACPs  have  been  completed  and 
approved  by  EPA.  The  ACP  process, 
however,  is  dynamic,  and  Area 
Committees  will  continue  to  refine  the 
ACPs  to  provide  more  detailed 
information  on  protection  priorities, 
develop  protection  strategies,  and 
identify  appropriate  cleanup  strategies 
for  inland  areas.  Area  Committees  have 
the  option  to  further  subdivide  their 
areas  into  smaller,  geographically 
distinct  subareas  and  develop 
geographic-specific  annexes  for  these 
subareas.  Members  of  the  public  may 
contribute  to  the  ACP  refinement 
process  through  involvement  with  Area 
Committees  in  the  development  of 
geographic-specific  annexes. 

Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  regulations  in  Subpart 
D  of  40  CFR  part  264,  and  Subpart  D  of 
40  CFR  part  265  promulgated  under 
RCRA,  require  owners  and  operators  of 
hazardous  waste  facilities  to  develop 
facility-specific  contingency  plans.  The 
plans  must  include  response 
procedures;  a  list  of  each  person 
qualified  to  act  as  a  facility  emergency 
coordinator;  a  list  of  all  emergency 
equipment  and,  when  required, 
decontamination  equipment  at  the 
facility;  evacuation  plans,  when 
evacuation  could  be  necessary;  and 
arrangements  agreed  to  by  local  police 
departments,  fire  departments. 


hospitals,  contractors,  and  State  and 
local  emergency  response  teams  to 
coordinate  emergency  services.  In 
addition,  newly  promulgated  40  CFR 
part  279  establishes  facility-specific 
contingency  planning  and  emergency 
procedure  requirements  for  used  oil  at 
reprocessing  and  refining  facilities.  To 
avoid  duplication  of  effort,  owners  or 
operators  of  facilities  subject  to  the 
regulations  in  40  CFR  parts  264,  265, 
and  279  may  incorporate  these  RCRA 
provisions  and  the  response  planning 
requirements  of  other  applicable  Federal 
regulations  into  their  facility  response 
plans. 

EPCRA.  Among  other  things,  EPCRA 
requires  local  emergency  planning 
committees  (LEPCs)  to  develop  local 
emergency  response  plans  for  their 
community  and  review  them  at  least 
annually.  Under  EPCRA,  the  owner  or 
operator  of  a  facility  where  a  listed 
“extremely  hazardous  substance”  is 
present  in  an  amount  in  excess  of  the 
threshold  planning  quantity  must  notify 
the  State  emergency  response 
commission  (SERC).  In  addition,  upon 
request  of  the  LEPC,  the  owner  or 
operator  must  provide  the  LEPC  with 
any  information  necessary  to  develop 
and  implement  the  local  emergency 
response  plan.  Because  of  the 
requirement  that  certain  facilities 
participate  in  emergency  planning 
under  EPCRA,  some  overlap  may  exist 
with  response  plan  requirements 
outlined  in  today’s  rule. 

The  OPA  Conference  Report  states 
that  OPA  facility  response  plans  should 
be  consistent  with  plans  prepared  under 
other  programs,  and  that  any 
information  developed  under  section 
311(J)  should  be  made  available  to 
SERCs  and  LEPCs.  (See  OPA  Conference 
Report,  H.R.  Rep.  No.  101-653, 101st 
Cong.,  2d  Sess.  1990  at  p.  151.) 
Therefore,  a  facility  response  plan 
should  be  consistent  with  the  local 
emergency  response  plan  for  the 
community  in  which  the  facility  is 
located,  and  to  ensure  such  consistency, 
facility  owners  or  operators  should 
review  the  appropriate  local  emergency 
response  plan.  In  addition,  upon  request 
of  the  LEPC  or  SERC,  the  facility  should 
provide  a  copy  of  the  facility  response 
plan. 

Clean  Air  Act.  Under  section  112(r)  of 
the  Clean  Air  Act  (CAA),  as  amended  in 
1990,  EPA  is  to  promulgate  risk 
management  program  regulations  for  the 
prevention  and  detection  of  accidental 
releases  and  for  responses  to  such 
releases,  including  requirements  for  a 
risk  management  plan  (RMP)  for 
chemical  accidental  release  prevention. 
The  regulation  listing  the  covered 
chemicals  and  threshold  quantities  was 


published  in  the  Federal  Register  on 
January  31, 1994  (59  FR  4478).  The 
proposed  rule  for  the  risk  management 
program  was  published  in  the  Federal 
Register  on  October  20, 1993  (58  FR 
54190). 

Regulated  facilities  are  required  to  do 
three  things:  register  with  EPA;  develop 
and  implement  a  risk  management 
program  that  includes  a  hazard 
assessment,  a  prevention  program,  and 
an  emergency  response  program;  and 
develop  and  submit  an  RMP  to  the 
Chemical  Safety  and  Hazard 
Investigation  Board,  the  implementing 
agency,  the  SERC,  and  the  LEPC.  The 
RMP  is  to  be  made  available  to  the 
public. 

EPA  anticipates  that  facilities  affected 
by  both  regulations  can  prepare  one 
response  plan  that  meets  the  Oil 
Pollution  Act  requirements  for  oil  and 
the  CAA  requirements  for  chemicals. 

Prevention  Technical  Requirements 

EPA’s  proposed  rule  for  the  facility 
response  plan  rulemaking  contained 
certain  provisions  related  to  aspects  of 
40  CFR  part  112  that  did  not  address  the 
OPA  facility  response  plan 
requirements.  EPA  has  decided  not  to 
include  these  provisions  in  today’s  final 
rule.  These  provisions  are  more  closely 
related  to  the  40  CFR  part  112  revisions 
proposed  on  October  22, 1991  (56  FR 
54612),  and  will  be  finalized  when  that 
proposal  is  finalized.  The  proposed 
provisions  not  included  in  today's  final 
rule  are  as  follows: 

•  §  112.1(d)(4) — Reiterating  that 
Underground  Storage  Tanks  are  to  be 
Marked  on  Diagrams; 

•  §  112.1(g) — Regional  Administrator 
Authority  to  Require  SPCC  Plan 
Preparation; 

•  §  112.2 — Definitions  of  “Alteration” 
and  “Repair”; 

•  §  112.4(d) — Amendment  of  SPCC 
Plan  by  Regional  Administrator; 

•  §  112.7(a)(2) — Submission  of  SPCC 
Plans  for  Waiver  of  Technical 
Requirements; 

•  §  112.7(d) — Requirement  to  Prepare 
a  Contingency  Plan  When  the 
Installation  of  Secondary  Containment 
Structures  is  not  Practicable; 

•  §112.7(f)— Prevention  Training; 
and 

•  §  112.7{i)/Appendix  H — Ensuring 
Against  Brittle  Fracture. 

Only  proposed  changes  to  §§112.2 
(except  for  the  definitions  of 
“alteration”  and  “repair”)  and  112.20, 
and  the  addition  of  §  112.21  are 
included  in  today’s  final  rule.  The 
content  of  §  112.21  is  adapted  from 
§  112.7  of  the  proposed  rule  which 
addressed  training  and  drills/exercises 
for  both  prevention  and  response. 
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II.  Summary  of  Revisions  to  the  Oil 
Pollution  Prevention  Regulation 

This  section  provides  a  summary  of 
the  response  planning  provisions 
included  in  today’s  final  rule.  Section 
U.A  provides  a  brief  summary  of  the 
overall  approach  to  implementation  of 
response  plan  requirements.  In  Section 
II.B,  EPA  summarizes  and  responds  to 
major  issues  raised  by  the  public  during 
the  comment  period.  Finally,  Section 
II.C  provides  a  section-by-section 
discussion  of  changes  from  the 
proposed  rule  to  the  final  rule. 

A.  Summary  of  Approach  to 
Implementing  Facility  Response  Plan 
Requirements 

EPA  is  finalizing  an  approach  for 
identifying  facilities  subject  to  response 
planning  requirements  similar  to  that 
outlined  in  the  proposed  rule.  Only 
owners  or  operators  of  "substantial 
harm  facilities”  are  required  to  prepare 
and  submit  plans.  EPA  will  approve 
only  those  plans  submitted  for 
“significant  and  substantial  harm 
facilities.”  Risk-based  factors  for 
evaluating  the  potential  to  cause 
substantial  harm  and  significant  and 
substantial  harm  are  established  in 
§  112.20(f)  of  today’s  rule  and  include: 
type  of  transfer  operation;  oil  storage 
capacity;  lack  of  secondary 
containment;  proximity  to  fish  and 
wildlife  and  sensitive  environments 
(described  as  “environmentally 
sensitive  areas”  in  the  proposal), 
navigable  waters,  and  drinking  water 
intakes;  spill  history;  age  of  oil  storage 
tanks;  and  other  facility-specific  and 
Region-specific  information. 

There  are  two  methods  by  which  an 
onshore  facility  may  be  determined  to 
be  a  “substantial  harm  facility.”  The 
first  involves  the  use  of  substantial  harm 
criteria  provided  in  §  112.20(f)(1)  and  in 
the  flowchart  in  Appendix  C  to  40  CFR 
part  112  by  owners  or  operators  to 
identify  “substantial  harm  facilities.” 
The  second  provides  each  RA  the 
authority  to  determine  whether  any 
facility  subject  to  the  Oil  Pollution 
Prevention  regulation  is  a  “substantial 
harm  facility”  based  on  the  specific 
criteria  in  §  112.20(f)(1),  the  factors  in 
§  112.20(f)(2)(A)— (F),  or  other  site- 
specific  characteristics  and 
environmental  factors  that  may  be 
relevant  under  §  112.20(f)(2)(G).  In 
applying  these  factors,  the  RA  may  seek 
input  on  specific  facilities  from  other 
agencies  such  as  the  USCG  and  natural 
resource  trustee  agencies.  The  RA  also 
may  consider  petitions  from  the  public 
to  determine  whether  a  facility  is  a 
“substantial  harm  facility.” 
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To  determine  whether  an  onshore 
facility  could  be  a  “significant  and 
substantial  harm  facility,”  the  RA  will 
consider  the  substantial  harm  criteria  in 
§  112.20(f)(2)  as  well  as  additional 
factors  in  §  112.20(f)(3),  including  site- 
specific  information  such  as  local 
impacts  on  public  health. 

In  today’s  final  rule,  facility  owners  or 
operators  are  provided  with  a  process  to 
appeal  the  substantial  harm  and 
significant  and  substantial  harm 
determinations  or  the  RA’s  decision  not 
to  approve  a  response  plan  for  which 
approval  is  required. 

Finally,  under  §  112.20(e),  owners  or 
operators  who  are  not  required  to 
submit  plans  must  maintain  onsite  at 
the  facility  a  signed  certification  form, 
which  indicates  that  the  facility  has 
been  determined  by  the  facility  owner 
or  operator  not  to  meet  the  criteria  in 
§112.20(f)(l). 

Discussion  of  Response  Plans 

Those  facility  owners  or  operators 
who  submit  plans  must  include  a  signed 
response  plan  cover  sheet  (as  provided 
in  40  CFR  part  112,  Appendix  F, 
Attachment  F-l),  which  indicates  that 
the  information  contained  in  the  plan  is 
accurate,  and  that  gives  a  basic 
summary  of  facility  information, 
including  the  results  of  the  substantial 
harm  determination. 

The  required  elements  for  response 
planning  in  §  112.20(h)  of  this  rule  are 
designed  to  direct  a  facility  owner  or 
operator  in  gathering  the  information 
needed  to  prepare  a  response  plan.  The 
response  plan  elements  address 
requirements  under  CWA  section 
311(j)(5)  (as  amended  by  the  OPA), 
including  requirements  for  response 
training  and  participation  in  response 
drills/exercises.  Appendix  F  to  the  rule 
includes  a  model  response  plan  that 
further  describes  the  required  elements 
in  §  112.20(h).  The  majority  of  elements 
in  the  model  plan  are  taken  directly 
from  §  112.20(h)  or  are  logical 
extensions  of  the  general  requirements 
in  §  112.20(h)  and  are  therefore 
requirements  prefaced  by  use  of  the 
word  “must”  or  “shall.”  EPA  recognizes 
that  certain  other  elements  may  not  be 
applicable  in  all  cases.  To  provide 
flexibility  for  facilities  with  unique 
circumstances,  certain  elements  are 
prefaced  by  use  of  the  words  “shall,  as 
appropriate”  or  are  modified  by.  use  of 
the  words  “or  an  equivalent.”  Finally, 
other  elements  are  presented  as 
recommendations  and  are  prefaced  by 
use  of  the  word  “may.” 

As  discussed  previously  in  this 
preamble,  the  requirements  in 
§  112.20(h)  and  the  model  response  plan 
in  Appendix  F  do  not  preclude  the  use 
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of  a  preexisting  response  plan.  Owners 
or  operators  may  submit  a  plan  prepared 
to  meet  other  Federal  or  State 
requirements,  as  long  as  the  elements  in 
§  112.20  are  addressed  (including  the 
requirement  for  an  emergency  response 
action  plan),  and  a  cross-reference  to  the 
model  response  plan  is  provided. 

Under  today’s  rule,  owners  or 
operators  of  “substantial  harm 
facilities”  must  prepare  plans  to 
respond  to  a  worst  case  discharge,  and 
small  and  medium  discharges  as 
appropriate.  Such  response  planning  by 
facilities  will  help  ensure  protection  of 
public  health  and  welfare  and  the 
environment  by  facilitating  effective 
response  to  discharges  to  navigable 
waters  or  adjoining  shorelines.  The 
requirement  to  plan  for  several  different 
spill  sizes  is  consistent  with  other 
agencies’  (such  as  the  USCG’s) 
implementation  of  OPA  response 
planning  requirements.  For  example, 
the  average  most  probable  discharge  and 
the  maximum  most  probable  discharge 
under  the  USCG  interim  final  rule  set 
out  the  same  values  in  barrels  as  EPA 
sets  out  in  gallons  for  small  and 
medium  spills  (58  FR  7358,  February  5, 
1993).  EPA  is  authorized  to  require 
owners  or  operators  to  plan  for  small 
and  medium  discharges  by  §  311(j)(l)(C) 
of  the  CWA. 

OPA  section  4201(b)  (CWA  section 
311(a)(24))  defines  “worst  case 
discharge”  for  a  facility  as  the  largest 
foreseeable  discharge  in  adverse 
weather  conditions.  The  OPA 
Conference  Report  indicates  that  facility 
owners  or  operators  are  expected  to 
prepare  plans  for  responding  to 
discharges  that  are  worse  than  either  the 
largest  spill  to  date  at  the  facility  or  the 
maximum  probable  spill  for  that  facility 
type.  (See  H.R.  Rep.  No.  101-653, 101st 
Cong.,  2d  Sess.  1990  at  pp.  149-150.) 
Today,  EPA  finalizes  a  requirement  for 
a  facility’s  worst  case  discharge 
planning  amount  based  on  the  capacity 
of  the  largest  single  tank  within  a 
secondary  containment  area,  or  the 
combined  capacity  of  a  group  of 
aboveground  tanks  permanently 
manifolded  together  within  a  common 
secondary  containment  area  lacking 
internal  subdivisions,  whichever  is 
greater;  plus  an  additional  quantity 
based  on  lack  of  secondary  containment, 
as  appropriate.  (For  facilities  that  lack 
secondary  containment  for  all  tanks,  the 
worst  case  discharge  would  be  the  total 
storage  capacity  at  the  facility.) 
Production  facilities  would  also  need  to 
consider  production  volumes.  Single 
tank  facilities  are  allowed  to  reduce  the 
worst  case  discharge  volume  for  the 
presence  of  adequate  secondary 
containment. 
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EPA  has  provided  worksheets  in 
Appendix  D,  which  owners  or  operators 
of  storage  and  production  facilities  are 
required  to  use  in  the  calculation  of 
worst  case  discharge  amounts.  For 
complexes,  the  worst  case  discharge 
volume  is  the  larger  of  the  amounts 
calculated  for  each  component  of  the 
facility  regulated  by  a  different  agency 
using  procedures  contained  in  the 
respective  regulations.  EPA  requires  that 
owners  or  operators  of  complexes  (a 
complex  is  a  facility  with  a  combination 
of  transportation-related  and  non¬ 
transportation-related  components,  e.g., 
a  marine  transfer  facility  with 
aboveground  storage  tanks)  plan  for  the 
single  largest  worst  case  discharge  at  the 
facility.  To  facilitate  this  process,  EPA 
has  modified  Appendix  E  as  described 
in  Section  H.B  of  this  preamble  to  be 
consistent  with  the  USCG’s  “Guidelines 
for  Determining  and  Evaluating 
Required  Response  Resources  for 
Facility  Response  Plans.” 

In  addition  to  planning  for  a  worst 
case  discharge,  under  proposed 
§  112.20,  facility  owners  and  operators 
are  required  to  plan  for  (1)  a  small  spill, 
defined  as  any  spill  volume  less  than  or 
equal  to  2,100  gallons,  provided  that 
this  amount  is  less  than  the  worst  case 
discharge  amount;  and  (2)  a  medium 
spill,  defined  as  any  spill  volume 
greater  than  2,100  gallons,  and  less  than 
or  equal  to  36,000  gallons  or  10  percent 
of  the  capacity  of  the  largest  tank  at  the 
facility,  whichever  is  less,  provided  that 
this  amount  is  less  than  the  worst  case 
discharge  amount  For  facilities  where 
the  worst  case  discharge  is  a  medium 
spill,  the  owner  or  operator  is  required 
to  plan  for  two  amounts,  a  worst  case 
spill  and  a  small  spill.  For  facilities 
where  the  worst  case  discharge  is  a 
small  spill,  the  owner  or  operator  must 
plan  only  for  a  worst  case  discharge. 

For  medium  spills  at  complexes,  the 
owner  or  operator  must  first  determine 
a  medium  spill  volume  for  the 
transportation-related  and  non- 
transportation-related  components  at 
the  facility.  (The  USCG’s  term 
“maximum  most  probable  discharge”  is 
generally  equivalent  to  a  medium  spill. 
See  58  FR  7354.)  The  owner  or  operator 
must  then  compare  the  medium 
planning  amounts  for  each  component 
of  the  facility.  Following  this 
comparison,  the  owner  or  operator  must 
select  the  larger  of  the  quantities  as  the 
medium  planning  amount  for  the 
overall  facility.  A  similar  procedure 
must  be  followed  for  a  small  spill.  (The 
USCG’s  term  “average  most  probable 
discharge”  is  generally  equivalent  to  a 
small  spill.  See  58  FR  7353.)  EPA 
requires  that  owners  or  operators  of 
complexes  plan  for  a  single  small  and 
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medium  spill  at  the  facility  in 
accordance  with  the  requirements  in 
Appendix  E. 

Equipment  Requirements 

In  Appendix  E  to  today’s  rule,  EPA 
establishes  requirements  to  determine 
for  planning  purposes  the  quantity  of 
resources  and  response  times  necessary 
to  respond  to  the  “maximum  extent 
practicable”  to  a  worst  case  discharge, 
and  to  other  discharges,  as  appropriate. 
The  requirements  were  adapted  from 
similar  requirements  developed  by  the 
USCG  for  vessel  response  plans  and 
facility  response  plans  for  marine 
transportation-related  onshore  facilities. 
These  procedures  recognize  practical 
and  technical  limits  on  response 
capabilities  that  an  individual  facility 
owner  or  operator  can  provide  in 
advance  and  on  response  times  for 
resources  to  arrive  on  scene.  To  address 
these  limitations.  Appendix  E 
establishes  operability  criteria  for  oil 
response  resources  and  caps  on 
response  resources  that  facility  owners 
or  operators  must  identify  and  ensure 
the  availability  of,  through  contract  or 
other  approved  means.  The  caps  reflect 
an  estimate  of  the  response  capability  at 
a  given  facility  that  is  considered  a 
practical  target  to  be  met  by  1993  and 
beyond. 

Appendix  E  (Appendix  F  in  the 
proposed  rule)  has  been  renamed 
“Determination  and  Evaluation  of 
Required  Response  Resources  for 
Facility  Response  Plans.”  EPA  made 
this  change  to  clarify  that  facility 
owners  and  operators  must  use  this 
appendix  to  determine  whether  they 
have  appropriate  and  adequate  amounts 
of  resources  to  meet  the  planning 
requirements  in  this  final  rule.  In  this 
appendix.  EPA  has  substituted  the 
words  “shall”  or  “shall,  as  appropriate” 
for  the  word  “should”  to  clarify  whether 
the  requirements  are  mandatory, 
regardless  of  the  circumstances.  The 
phrase  “shall,  as  appropriate”  is 
consistent  with  EPA’s  intent  in  the 
proposal  to  provide  owners  or  operators 
flexibility  for  facilities  with  unique 
circumstances.  As  required  at 
§  112.20(h)(3)(i),  in  cases  where  it  is  not 
appropriate  to  follow  part  of  Appendix 
E  to  identify  response  resources  to  meet 
the  facility  response  plan  requirements, 
owners  or  operators  must  clearly 
demonstrate  in  the  plan  why  use  of 
Appendix  E  is  not  appropriate  at  the 
facility  and  make  comparable 
arrangements  for  response  resources. 

Section  311(j)(5)(C)(iii)  of  the  CWA 
requires  the  facility  response  plan  to 
identify  and  ensure  the  availability,  by 
contracts  or  other  means  approved  by 
the  President  (as  delegated  to  EPA),  of 
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private  personnel  and  equipment 
necessary  to  respond  to  the  maximum 
extent  practicable,  to  a  worst  case 
discharge.  For  the  purposes  of  today’s 
rule,  “contract  or  other  approved 
means”  is  defined  in  §  112.2  of  today’s 
final  rule  as: 

•  A  written  contractual  agreement 
with  an  Oil  Spill  Removal  Organization 
(OSRO(s)).  The  agreement  must  identify 
and  ensure  the  availability  of  the 
necessary  personnel  and  equipment 
within  appropriate  response  times;  and/ 
or 

•  Written  certification  that  the 
necessary  personnel  and  equipment 
resources,  owned  or  operated  by  the 
facility  owner  or  operator,  are  available 
to  respond  to  a  discharge  within 
appropriate  response  times;  and/or 

•  Active  membership  in  a  local  or 
regional  OSRO(s),  which  has  identified 
and  ensures  adequate  access,  through 
membership,  to  necessary  personnel 
and  equipment  within  appropriate 
response  times  in  the  specified 
geographic  areas;  and/or 

•  Otner  specific  arrangements 
approved  by  the  RA  upon  request  of  the 
owner  or  operator. 

If  the  owner  or  operator  plans  to  rely 
on  facility-owned  equipment  to  satisfy 
the  requirement  at  §  112.20(h)(3)  to 
identify  and  ensure  the  availability  of 
response  resources,  then  equipment 
inventories  must  be  provided.  When 
relying  on  other  arrangements,  evidence 
of  contracts  or  approved  means  must  be 
included  in  the  response  plan  so  that 
the  availability  of  resources  can  be 
verified  during  plan  review.  It  is  not 
necessary  to  list  specific  quantities  of 
equipment  in  the  facility  response  plan 
when  listing  a  USCG-classified  OSRO(s) 
that  has  sufficient  removal  capacity  to 
recover  up  to  the  rate  indicated  by  the 
associated  caps.  (See  Section  II.B  of  this 
preamble  for  additional  discussion  on 
this  issue.) 

Final  Rule  Application  to  Affected 
Facilities 

The  following  paragraphs  present 
EPA’s  approach  to  implement  the 
response  plan  requirements  of  OPA  and 
of  this  final  rule.  Section  112.20(a)  of 
the  rule  has  been  revised  to  reflect  this 
approach. 

The  Agency  proposed  in  the  February 
17, 1993  Federal  Register  (58  FR  8824) 
its  facility  response  plan  rule  for  non¬ 
transportation-related  onshore  facilities 
under  its  jurisdiction.  Before  this 
publication,  EPA  made  available 
outreach  materials  describing  its  basic 
approach  for  implementation  of  the 
OPA  response  plan  requirements  to 
allow  facility  owners  or  operators  the 
opportunity  to  prepare  and  submit 
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response  plans  by  the  February  18, 

1993,  OPA  deadline.  EPA  received  over 
4,500  plans  from  owners  or  operators  of 
facilities  that  met  the  criteria  to  be  a 
“substantial  harm  facility.”  EPA- 
Regional  personnel  have  identified  the 
subset  of  “significant  and  substantial 
harm  facilities”  from  those  facilities  that 
submitted  response  plans  by  February 
18, 1993  and,  as  appropriate,  issued 
authorizations  to  these  facilities  to 
continue  to  operate  after  August  18, 
1993,  based  on  a  review  of  a  facility’s 
certification  of  response  resources. 

These  plans  will  be  reviewed  and,  if 
appropriate,  approved  under  the  OPA 
statutory  requirements  by  February  18, 
1995.  For  inadequate  plans  submitted 
before  the  February  18, 1993  statutory 
deadline,  RAs  may  notify  facility 
owners  or  operators  that  additional 
information  or  plan  revisions  are 
necessary  in  advance  of  February  18, 
1995,  for  plan  approval. 

To  recognize  the  compliance  efforts  of 
owners  or  operators  of  those  facilities  in 
existence  on  or  before  February  18, 1993 
who  submitted  response  plans  to  meet 
the  OPA  requirements  by  the  statutory 
deadline,  EPA  will  allow  them  until 
February  18, 1995  to  revise  their 
response  plan,  if  necessary,  to  satisfy 
the  requirements  of  this  rule  and 
resubmit  their  plans  (or  updated 
portions)  to  the  RA.  (See 
§  112.20(a)(l)(i).)  The  revised  plans  for 
“significant  and  substantial  harm 
facilities”  will  be  reviewed  periodically 
thereafter  on  a  schedule  established  by 
the  RA  provided  that  the  period 
between  plan  reviews  does  not  exceed 
five  years.  (See  §  112.20(c)(4).)  RAs  may 
institute  a  process  by  which  such  plan 
reviews  are  staggered  so  that  not  all 
plans  will  need  to  be  reapproved  in  the 
same  year. 

Owners  or  operators  of  existing 
facilities  that  were  in  operation  on  or 
before  February  18, 1993  who  failed  to 
submit  a  facility  response  plan  to  meet 
the  OPA  requirements  by  February  18, 
1993  must  submit  a  response  plan  that 
meets  the  requirements  of  this  rule  to 
the  RA  by  the  effective  date  of  the  final 
rule.  (See  §  112.20(a)(l)(ii).)  EPA 
recognizes  that  such  facilities  may  have 
prepared  and  submitted  to  the  RA  some 
form  of  a  response  plan  after  the 
statutory  deadline.  Owners  or  operators 
may  submit  revised  portions  of  the  plan 
to  bring  the  plan  into  compliance  with 
the  final  rule  requirements.  Plans  for 
“significant  and  substantial  harm 
facilities”  will  be  reviewed  for  initial 
approval  by  RAs  within  a  reasonable 
time.  Such  plans  will  be  reviewed 
periodically  thereafter  on  a  schedule 
established  by  the  RA  provided  that  the 
period  between  plan  reviews  does  not 


exceed  five  years.  RAs  may  choose  to 
stagger  such  plan  reviews. 

Owners  or  operators  of  facilities  that 
commenced  operations  after  February 
18, 1993  but  before  the  effective  date  of 
this  final  rule  must  submit  a  response  , 
plan  that  meets  the  requirements  of  this 
final  rule  to  the  RA  by  its  effective  date. 
EPA  recognizes  that  such  facilities  may 
have  prepared  and  submitted  some  form 
of  a  response  plan  to  the  RA  prior  to  the 
publication  of  this  rule.  Owners  or 
operator  may  submit  revised  portions  of 
the  plan  to  bring  the  plan  into 
compliance  with  the  final  rule 
requirements.  (See  §  112.20(a)(2)(i).) 

RAs  will  review  plans  for  “significant 
and  substantial  harm  facilities”  for 
initial  approval  within  a  reasonable 
time.  The  plans  will  then  be  placed  on 
the  Region’s  review  cycle  as  described 
in  the  preceding  paragraphs. 

The  Agency  recognizes  that 
identification  of  "substantial  harm 
facilities”  will  continue  to  occur  as  new 
facilities  come  on-line  and  existing 
facilities  newly  meet  the  criteria  for 
substantial  harm  as  a  result  of  a  change 
in  operations  or  site  characteristics.  EPA 
is  requiring  in  §  112.20(a)(2)(ii)  and  (iii) 
that:  (1)  newly  constructed  facilities 
(facilities  that  come  into  existence  after 
the  effective  date  of  the  final  rule)  that 
meet  the  applicability  criteria  must 
prepare  and  submit  a  response  plan  in 
accordance  with  the  final  rule  prior  to 
the  start  of  operations  (adjustments  to 
the  response  plan  to  reflect  changes  that 
occur  at  the  facility  during  the  start-up 
phase  of  operations  must  be  submitted 
to  the  Regional  Administrator  after  an 
operational  trial  period  of  60  days);  and 
(2)  existing  facilities  that  become  subject 
to  the  response  plan  requirements  as  the 
result  of  a  planned  change  in  operations 
(after  the  effective  date  of  the  final  rule) 
must  prepare  and  submit  a  response 
plan  in  accordance  with  the  final  rule 
prior  to  the  implementation  of  changes 
at  the  facility.  RAs  will  review  plans 
submitted  for  such  newly  designated 
“substantial  harm  facilities”  to 
determine  if  a  facility  is  a  “significant 
and  substantial  harm  facility.”  RAs  will 
review  for  approval  plans  for 
“significant  and  substantial  harm 
facilities”  within  a  reasonable  time  and 
then  place  the  plans  on  the  Region’s 
review  cycle  as  discussed  previously. 

An  existing  facility,  however,  may 
become  subject  to  the  response  plan 
requirements  through  one  or  a 
combination  of  unplanned  events,  such 
as  a  reportable  spill  or  the  identification 
of  fish  and  wildlife  and  sensitive 
environments  adjacent  to  the  site  during 
the  A  CP  refinement  process.  In  the 
event  of  such  an  unplanned  change,  the 
owner  or  operator  is  required  to  prepare 


and  submit  a  response  plan  to  the  RA 
within  six  months  of  when  the  change 
occurs  (See  §  112.20(a)(2)(iv).}  The 
Agency  believes  that  allowing  six 
months  from  when  a  change  caused  by 
an  unplanned  event  occurs  to  prepare 
and  submit  a  plan  is  reasonable. 

Under  §  112.20(g)(2),  facility  owners 
or  operators  are  required  to  review 
appropriate  sections  of  the  NCP  and 
ACP  annually  and  revise  their  response 
plans  accordingly.  In  addition, 

§  112.20(d)(1)  requires  the  owner  or 
operator  of  a  facility  for  which  a 
response  plan  is  required  to  resubmit 
relevant  portions  of  the  plan  within  60 
days  of  each  material  change  in  the 
plan.  For  “substantial  harm  facilities,” 
Regions  will  review  such  changes  to 
determine  if  the  facility  should  be 
reclassified  as  a  "significant  and 
substantial  harm  facility.”  For 
“significant  and  substantial  harm 
facilities,”  the  Regions  will  review  such 
changes  for  approval  as  described  in 
§  112.20(d)(4). 

B.  Response  to  Major  Issues  Raised  by 
Commenters 

A  total  of  1282  comments  were 
received  on  the  proposed  rule.  The 
majority  of  these  comments  were  one- 
page  form  letters  from  members  of,  and 
on  behalf  of,  numerous  environmental 
professional  groups  and  addressed  the 
issue  of  whether  certification  of 
response  plans  by  an  independent  party 
was  appropriate.  A  document  entitled 
“Response  to  Comments  Document  for 
the  Facility  Response  Plan  Rulemaking” 
that  summarizes  and  provides  responses 
to  all  comments  received  on  the 
proposed  rule  is  available  in  the  public 
docket.  The  major  issues  raised  by  the 
commenters  and  the  Agency’s  responses 
are  described  in  this  section. 

Option  One  vs.  Option  Two 

In  the  preamble  to  the  proposed  rule, 
the  Agency  discussed  two  options  for 
identifying  facilities  subject  to  facility 
response  plan  requirements  under  this 
rulemaking.  In  the  proposed  rule,  EPA 
proposed  the  first  option,  but  requested 
comment  on  the  merits  of  both  options. 
The  two  alternatives  are  outlined  briefly 
in  the  next  paragraph. 

Under  Option  1,  EPA  proposed  to 
require  under  CWA  sections  311(j)(5) 
and  311(j)(l)(C)  that:  (1)  the  owner  or 
operator  of  a  “substantial  harm  facility” 
prepare  and  submit  a  response  plan,  and 
(2)  “significant  and  substantial  harm 
facilities”  have  their  plans  promptly 
reviewed  for  approval  by  EPA.  Criteria 
provided  in  §  112.20(f)(1)  coupled  with 
RA  determinations  would  be  used  to 
identify  "substantial  harm  facilities” 
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and  a  subset  of  “significant  and 
substantial  harm  facilities.” 

EPA’s  second  approach  was  also 
based  on  the  authority  contained  in 
CWA  sections  311(j)  (1)  and  (5).  Under 
Option  2,  all  facilities  regulated  under 
40  CFR  part  112  would  be  required  to 
prepare  facility  response  plans;  certain 
small,  low-risk  facilities  with  secondary' 
containment  structures  would  be 
allowed  to  prepare  an  abridged  version 
of  a  response  plan.  Only  “substantial 
harm  facilities”  would  only  be  required 
to  submit  plans  to  EPA.  “Significant  and 
substantial  harm  facilities”  would 
submit  plans  to  EPA  and  have  their 
plans  reviewed  and  approved. 

The  Agency  received  numerous 
comments  on  the  two  options,  with  the 
vast  majority  favoring  Option  1. 
Supporters  of  Option  1  stated  that 
Option  2  would  create  too  great  a 
burden  on  facilities  and  EPA,  in  relation 
to  the  relatively  low  environmental 
benefits  derived  from  planning. 
Commenters  representing  small,  lower- 
risk  facilities  expressed  concern  that 
being  required  to  prepare  response 
plans  would  impose  unnecessary 
financial  burdens.  In  addition, 
commenters  felt  that  40  CFR  part  112 
was  sufficiently  protective  of  the 
environment  for  non-substantial-harm 
facilities.  A  small  number  of 
commenters  representing  both  industry 
and  environmental  groups  supported 
Option  2,  stating  that  it  most  closely 
reflected  the  mandates  of  the  OPA  and 
that  it  would  provide  a  more 
comprehensive  emergency  response 
planning  network. 

In  today’s  final  rule,  EPA  finalizes 
Option  1.  The  Agency  believes  that  this 
option  targets  high-risk  facilities  in  a 
cost  effective  manner  that  is 
nevertheless  protective  of  the 
environment.  Owners  or  operators  of 
facilities  covered  by  the  Oil  Pollution 
Prevention  regulation  must  evaluate 
their  facilities  against  a  series  of 
substantial  harm  screening  criteria. 
Although  EPA  encourages  all  oil  storage 
facilities  under  its  jurisdiction  to 
prepare  oil  spill  response  plans,  owners 
or  operators  of  those  facilities  not 
meeting  the  criteria  provided  in  . 

§  112.20(f)(1)  are  only  required  to 
prepare  a  facility  response  plan  if  the 
RA  independently  determines  that  the 
facility  is  a  “substantial  harm  facility.” 
Because  of  the  size  and  diversity  of  the 
regulated  community  under  EPA's 
jurisdiction  pursuant  to  the  OPA  and 
the  tight  timeframe  established  by  the 
OPA,  EPA  is  implementing  a  substantial 
harm  selection  process  with  two 
components  (i.e.,  published  criteria  and 
an  RA  determination).  The  published 
criteria  are  designed  to  capture  the  vast 


majority  of  “substantial  harm  facilities.” 
To  simplify  the  process,  EPA  developed 
specific  selection  criteria  to  be  applied 
in  a  consistent  manner  by  all  owners 
and  operators.  Nevertheless,  EPA 
believes  that  there  are  facilities  that  do 
not  meet  the  criteria  in  §  112.20(f)(1), 
but  may,  due  to  facility-specific  or 
location-specific  circumstances,  pose 
sufficient  risk  to  the  environment  to  be 
designated  as  “substantial  harm 
facilities.”  Accordingly,  RAs,  as  the 
designated  representatives  of  EPA,  are 
granted  authority  to  designate  a  facility 
on  a  case-by-case  basis  as  a  “substantial 
harm  facility.” 

Substantial  Harm  Criteria 

As  required  by  §  112.20(f)(1)  and  the 
„  flowchart  in  Appendix  C  to  40  CFR  part 
112,  a  facility  is  a  “substantial  harm 
facility’*if  either  of  the  following  two 
criteria  are  met: 

(1)  The  facility  transfers  oil  over  water 
to  or  from  vessels  and  has  a  total  oil 
storage  capacity  greater  than  or  equal  to 
42,000  gallons;  or 

(2)  The  facility’s  total  oil  storage 
capacity  is  greater  than  or  equal  to  1 
million  gallons,  and  one  or  more  of  the 
following  is  true: 

•  The  facility  does  not  have 
secondary  containment  for  each 
aboveground  storage  area  sufficiently 
large  to  contain  the  capacity  of  the 
largest  aboveground  storage  tank  within 
each  storage  area  plus  sufficient 
freeboard  to  allow  for  precipitation; 

•  The  facility  is  located  at  a  distance 
(as  calculated  using  the  appropriate 
formula  in  Appendix  C  or  a  comparable 
formula)  such  that  a  discharge  from  the 
facility  could  cause  injury  to  fish  and 
wildlife  and  sensitive  environments; 

•  The  facility  is  located  at  a  distance 
(as  calculated  using  the  appropriate 
formula  in  Appendix  C  or  a  comparable 
formula)  such  that  a  discharge  from  the 
facility  would  shut  down  operations  at 
a  public  drinking  water  intake;  or 

•  The  facility  has  had  a  reportable 
spill  greater  than  or  equal  to  10,000 
gallons  within  the  last  5  years. 

A  number  of  commenters  suggested 
that  EPA  is  attempting  to  regulate 
transportation-related  facilities  that  are 
covered  by  USCG  regulations.  Several  of 
these  commenters  stated  that  EPA’s 
approach  would  result  in  redundant  and 
conflicting  regulations  for  such 
facilities. 

The  Agency  considered  these 
comments  and  decided  to  retain  the 
over-water  transfers  criterion 
(§  112.20(f)(l)(i)).  The  criterion  was 
designed  to  identify  as  posing  a  risk  of 
substantial  harm  to  the  environment 
those  facilities  that  store  oil  above  a 
certain  quantity  located  in  close 


proximity  to  navigable  waters.  EPA  is 
not  attempting  to  regulate  marine 
transfer  operations.  In  40  CFR  112.1, 

EPA  clearly  explains  which  facilities 
fall  under  its  authority.  The  section 
states  that  EPA  jurisdiction  does  not 
extend  to  transportation-related 
facilities.  The  Agency  has  the  authority, 
however,  to  regulate  the  non¬ 
transportation-related  storage 
component  of  facilities  that  may  have  a 
marine  transfer  component. 

Several  commenters  indicated  that  the 
42,000  gallon  cutoff  for  transfers  over- 
water  is  appropriate.  Other  commenters 
questioned  the  potential  of  a  42,000 
gallon  spill  to  cause  substantial  harm  to 
the  environment. 

EPA  has  decided  that  non- 
transportation-related  storage 
components  of  complexes  should  be 
regulated  at  a  lower  capacity  threshold 
than  storage  facilities  without  an  over- 
water  transfer  component  (i.e.,  42.000 
gallons  versus  1  million  gallons), 
because  the  location  of  over-water 
transfer  facilities  poses  a  higher  risk  to 
navigable  waters.  Spills  at  such  facilities 
are  more  likely  to  reach  navigable 
waters  than  spills  from  facilities  located 
further  from  navigable  waters.  Also,  it  is 
likely  that  a  higher  percentage  of  the 
total  amount  released  will  reach 
navigable  waters  at  a  facility  directly 
adjacent  to  navigable  waters  than  at  a 
facility  located  further  away.  Data 
indicate  that  for  oil  discharges  above 
42,000  gallons,  the  number  of  incidents 
with  reported  effects  including  fishkills, 
wildlife  damage,  or  fire  is  greater  than 
for  oil  discharges  below  42,000  gallons. 
At  the  0.01  level  of  significance,  the  size 
of  the  release  is  related  to  the 
occurrence  of  reported  effects.  For 
certain  release  size  thresholds  other 
than  42,000  gallons,  however,  a  similar 
statistically  significant  relationship 
could  not  be  shown.2 

EPA  requested  comment  in  the 
proposed  rule  on  the  appropriateness  of 
the  use  of  a  proposed  1  million  gallon 
or  a  200,000  gallon  size  cut-off  for  total 
storage  capacity  to  determine  a 
threshold  for  substantial  harm.  (See 
§112.20(f)(l)(ii).) 

The  Agency  received  numerous 
comments  suggesting  that  the  1  million 
gallon  cutoff  was  appropriate.  A  smaller 
number  of  commenters  including  other 
Federal  government  agencies  and 
environmental  associations,  indicated 
that  the  size  cut-off  for  substantial  harm 
should  be  200,000  gallons  or  lower. 


2  Study  prepared  for  EPA  titled  “Analysis  of  Data 
Relating  to  Facility  Size.  Oil  Discharges,  and 
Environmental  Effects.”  Available  for  inspection  in 
the  Superfund  Docket,  Room  M2615,  at  the  U.S. 
Environmental  Protection  Agency,  401  M  Street. 
SW..  Washington.  DC  20460. 
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Advocates  for  a  lower  cut-off  contended 
that  small  facilities  with  a  high 
throughput  may  have  a  higher  potential 
to  cause  substantial  harm  than  large 
facilities  with  low  throughput.  These 
commenters  also  suggested  that  the  OPA 
Conference  Report  indicated  that  the 
requirement  to  prepare  and  submit 
response  plans  should  be  applied 
broadly,  because  even  small  discharges 
from  an  onshore  facility  could  result  in 
substantial  harm  under  certain 
circumstances. 

Although  EPA  recognizes  that  large 
storage  capacity  is  a  substantial  harm 
risk  factor,  the  Agency  also  recognizes 
that  the  intent  of  OPA  was  not  to 
exclude  certain  smaller  facilities,  such 
as  those  near  public  drinking  water 
intakes  or  fish  and  wildlife  and 
sensitive  environments,  from 
consideration  as  having  the  potential  to 
cause  substantial  harm.  EPA  intends 
that  the  RA  determination  process  be 
used  to  identify  additional  high-risk 
facilities  that  do  not  meet  the  criteria  in 
§  112.20(f)(1)  although  nonetheless  pose 
substantial  harm. 

The  Agency  decided  to  identify 
certain  high-risk  facilities  that  pose  a 
threat  of  substantial  harm  because  of 
their  size  in  combination  with  facility- 
specific  characteristics  (i.e.,  secondary 
containment  and  spill  history)  or 
location-specific  (i.e.,  proximity  to  fish 
and  wildlife  and  sensitive  environments 
and  public  drinking  water  intakes).  The 
largest  oil  spills,  which  could  pose  the 
greatest  risk  to  the  environment,  occur 
at  large  facilities.  Data  on  the  effects  of 
spills  from  aboveground  storage  tanks 
indicate  that  when  larger  quantities  of 
oil  are  discharged,  fish  and  wildlife 
damage,  off-site  soil  pollution,  and 
property  damage  are  greater  than  for 
smaller  discharges.3  The  Agency 
believes  that  regulatory  coverage  and 
protection  of  the  environment  will  be 
ensured,  since  facilities  that  are  smaller 
than  1  million  gallons,  but  that  could 
cause  substantial  harm  because  of  their 
proximity  to  navigable  waters  or  fish 
and  wildlife  and  sensitive 
environments,  could  be  selected  under 
the  RA’s  authority  to  require  a  facility 
to  submit  a  response  plan,  regardless  of 
whether  the  facility  meets  the  criteria  in 
§  112.20(f)(1)  (although  the  RA 
considers  these  factors  as  part  of  the 
determination). 

In  addition,  several  commenters 
suggested  that  the  average  oil  storage 
inventory  of  a  facility  should  be  used 
instead  of  capacity  to  determine  the  oil 
storage  threshold  for  substantial  harm. 
Commenters  indicated  that  the  normal 
amount  of  oil  stored  at  a  facility  is  often 


less  than  the  total  capacity,  because 
facilities  are  overdesigned  to  meet 
seasonal  demands.  Commenters  also 
contended  that  tanks  dedicated  for 
standby  service  and  tanks  not  in  service 
should  not  be  counted  in  determining  a 
facility’s  capacity,  and  that  certification 
methods  could  be  employed  to  ensure 
that  excess  capacity  is  not  being  used. 

In  today’s  final  rule,  EPA  retains 
capacity  rather  than  inventory  as  the 
basis  for  assessing  risk  to  the 
environment.  The  decision  was  based 
largely  on  the  fact  that  substantial  harm 
determinations  using  inventory  would 
be  difficult  or  impossible  to  enforce  and 
might  not  accurately  reflect  the  true 
worst  case  for  the  facility.  EPA  would  be 
unable  to  inspect  facilities  often  enough 
to  ensure  that  their  inventory  is  actually 
below  the  substantial  harm  threshold. 
Moreover,  owners  or  operators  would 
likely  find  it  difficult  to  constantly  track 
inventory  to  ensure  that  changes  in 
inventory  did  not  trigger  additional 
regulatory  requirements  and  at  some 
time  the  tank  could  be  filled  to  capacity. 
In  addition,  there  is  a  need  to  maintain 
consistency  in  the  Oil  Pollution 
Prevention  regulation,  and  the  original 
regulation  uses  storage  capacity  for 
threshold  determinations  instead  of 
using  inventory.  However,  EPA  has 
proposed  in  a  separate  rulemaking 
published  on  October  22, 1991  (58  FR 
54612),  to  allow  owners  or  operators  to 
exclude  permanently  closed  tanks  (as 
defined  in  §  112.2  of  the  proposed  rule 
published  on  October  22, 1991)  from  the 
total  capacity  of  the  facility  for  the 
purposes  of  the  Oil  Pollution  Prevention 
regulation.  If  these  changes  are 
finalized,  permanently  closed  tanks 
would  not  have  to  be  considered  in  the 
substantial  harm  evaluation. 

Several  commenters  argued  that  the 
10,000  gallon  reportable  spill  criterion 
(proposed  at  §  112.20{f)(ii)(D),  58  FR 
8849)  should  be  modified  to  allow  a 
facility  owner  the  opportunity  to 
petition  the  RA  for  exclusion  based 
upon  modifications  to  the  facility  or  to 
its  spill  prevention  procedures  made 
after  the  release. 

EPA  agrees  that  continuous 
improvements  in  spill  prevention 
procedures  are  important  and  that 
owners  and  operators  that  have 
significantly  upgraded  their  facility 
within  five  years  of  a  spill  greater  than 
or  equal  to  10,000  gallons  (by  replacing 
tanks  or  adding  secondary  containment, 
for  example)  should  be  allowed  to 
request  exclusion  from  the  substantial 
harm  category. 

The  Agency  includes  a  two-stage 
appeals  process  in  §  112.20(i)  of  today’s 
rule.  The  appeals  process  allows  an 
owner  or  operator  to  petition  the  RA  to 


remove  a  facility  from  the  category  of 
substantial  harm  because  of 
improvements  at  the  facility  that  lead  to 
greatly  reduced  risk  to  the  environment. 
The  appeals  process  is  discussed  in 
greater  detail  in  the  “Appeals  Process” 
section  of  this  preamble.  Of  course,  even 
if  a  facility  obtains  relief  through 
appeal,  the  RA  still  retains  authority  to 
require  a  Plan,  under  §  112.20(b)  should 
the  circumstances  on  which  the  relief 
was  granted  change  in  the  future. 

In  the  proposed  rule,  EPA  provided 
formulas  in  Appendix  C  for  owners  or 
operators  to  determine  appropriate 
distances  to  fish  and  wildlife  and 
sensitive  environments  and  drinking 
water  intakes  for  purposes  of  evaluating 
the  substantial  harm  criterion.  EPA  also 
proposed  to  allow  the  use  of  an 
alternative  formula  acceptable  to  the 
RA.  EPA  solicited  data  and  comments 
on  the  appropriateness  of  the  distance 
calculations  in  Appendix  C  for  inland 
areas. 

Several  commenters  supported  the 
overall  approach  of  using  a  calculated 
distance  to  define  proximity.  However, 
numerous  commenters  indicated  that 
the  formulas  used  to  calculate  the 
planning  distances  in  Appendix  C  are 
too  complex,  cumbersome,  or 
impracticable  for  general  use. 

The  Agency  does  not  agree.  The 
planning  distance  formulas  proposed  in 
Appendix  C  are  appropriate  based  on  an 
evaluation  of  engineering  principles  and 
input  from  an  interagency  technical 
workgroup  that  included  representatives 
from  the  Natural  Resource  Trustee 
agencies,  as  well  the  agencies 
responsible  for  measuring  river  height 
and  flow.  The  Agency’s  primary  goal 
was  to  provide  a  series  of  formulas  that 
were  technically  supportable.  EPA  has 
provided  the  least  complex  formulas 
that  are  still  technically  supportable. 
Moreover,  EPA  allows  owners  or 
operators  to  use  comparable  formulas  to 
calculate  appropriate  distances 
provided  that  the  formula  is  acceptable 
to  the  RA  and  they  send  supporting 
documentation  on  the  reliability  and 
analytical  soundness  of  the  formulas 
(see  §  112.20(a)(3)). 

Several  commenters  noted  that  the 
formulas  proposed  in  Appendix  C  did 
not  account  for  tides,  currents,  wind 
direction,  and  other  weather-dependent 
flow  rates.  One  commenter 
recommended  that  EPA  use  the  USCG 
planning  distances  for  discharges  into 
tidal  waters.  To  more  accurately  account 
for  the  range  of  movement  of  spilled  oil 
in  certain  aquatic  environments,  EPA 
includes  in  Appendix  C  of  today’s  final 
rule  a  section  on  oil  transport  in  tidal 
influence  areas  as  a  separate  type  of 
calculation.  EPA  adopts  the  tidal 


’Ibid. 
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influence  area  criteria  from  the  USCG’s 
interim  final  rule  for  Marine 
Transportation-Related  (MTR)  Facilities 
(58  FR  7358,  February  5. 1993). 

Some  commenters  stated  that  the 
proposed  response  times  in  Table  3  of 
Appendix  C  for  calculating  the  planning 
distances  were  inappropriate  and  would 
overpredict  the  area  of  the  spill.  Some 
commenters  noted  that  actual  response 
times  could  be  considerably  faster  than 
those  proposed  because  some  facilities 
have  their  own  response  resources. 
Conversely,  one  commenter  expressed 
concern  that  the  response  times  are  too 
short  and  do  not  account  for  adverse 
weather  conditions  or  phased  planning 
required  for  certain  discharges.  Other 
commenters  noted  that  the  proposed 
response  times  in  Table  3  of  Appendix 
C  were  inconsistent  with  the  response 
times  listed  in  Appendix  F  of  the 
proposed  rule  for  determining  response 
resources  for  a  worst  case  discharge  and 
should  be  changed.. No  data  were 
provided  by  commenters  to  support 
alternative  response  times  for  use  in  the 
distance  calculations. 

In  today’s  rule,  to  clarify  the 
information  presented,  EPA  reformats 
Table  3  of  Appendix  C.  EPA  used  the 
same  geographic  areas  for  facility 
location  (i.e.,  higher  volume  port  area. 
Great  Lakes,  and  all  other  river  and 
canal,  inland,  and  nearshore  areas)  as 
those  specified  in  the  equipment 
appendix  (Appendix  E)  to  maintain 
consistency  between  different  sections 
of  the  regulation  and  because  the  facility 
location  directly  impacts  the  arrival 
time  of  response  resources. 

The  specified  time  intervals  in  Table 
3  of  Appendix  C  are  to  be  used  only  to 
aid  in  the  determination  of  whether  a 
facility  is  a  “substantial  harm  facility.” 
Once  it  is  determined  that  a  plan  must 
be  developed  for  the  facility,  the  owner 
or  operator  would  consult  Appendix  E 
to  determine  appropriate  resource  levels 
and  response  times.  The  specified  time 
intervals  in  Table  3  of  Appendix  C  are 
less  than  the  Tier  1  response  times 
specified  in  Appendix  E  for  the 
corresponding  operating  areas,  because 
EPA  assumes  that,  for  purposes  of 
determining  whether  a  facility  is  a 
“substantial  harm  facility,”  no  response 
planning  has  been  done.  This 
conservative  assumption  is  only  used 
for  screening  purposes  and  is  not  used 
for  other  aspects  of  the  rulemaking. 
Owners  or  operators  are  reminded  that 
EPA  has  included  at  §  112.20(i)  of  the 
final  rule  an  appeals  process  for,  among 
other  things,  the  determination  of 
substantial  harm. 

EPA  believes  that  these  times 
accurately  estimate  the  times  needed  to 
respond  to  spills  from  EPA-regulated 


facilities  that  have  not  pre-planned  their 
response  to  spills  (i.e.,  a  facility  owner 
or  operator  who  has  not  pre-planned 
response  activities  would  be  able  to 
contact  a  local  spill  response  company, 
coordinate  response  actions,  and  deploy 
resources  within  15  or  27  hours 
following  discovery  of  the  spill, 
depending  on  facility  location),  hi 
general,  facilities  located  in  higher 
volume  port  areas  have  a  higher  density 
of  response  contractors  and  resources 
nearby.  Therefore,  EPA  estimated  a 
shorter  time  interval  for  these  facilities 
compared  with  facilities  located  in  all 
other  operating  areas. 

One  commenter  noted  an  inaccuracy 
in  the  formula  proposed  in  Attachment 
C-III.of  Appendix  C  of  the  proposed 
rule.  Oil  Transport  on  Still  Water, 

(which  converts  an  oil  discharge  volume 
into  a  surface  area),  when  the  volume  of 
the  spilled  oil  is  converted  to  units 
other  than  cubic  meters.  In  Attachment 
C — III  of  Appendix  C  of  today’s  rule,  EPA 
incorporates  a  conversion  factor  into  the 
formula  to  address  the  inaccuracy  by 
allowing  facility  owners  and  operators 
to  directly  input  the  worst  case 
discharge  volume  in  gallons  and  to 
obtain  a  spill  surface  area  in  square  feet. 

EPA  requested  comment  on  the 
appropriateness  of  using  specified 
distances  to  environmentally  sensitive 
areas  (fish  and  wildlife  and  sensitive 
environments)  in  the  substantial  harm 
criterion.  Many  commenters  suggested 
that  EPA  allow  a  facility  owner  or 
operator  to  use  alternative  methods  or 
set  distances  to  determine  the 
appropriate  distance  from  the  facility  for 
screening  purposes.  In  today’s  rule,  the 
Agency  allows  the  use  of  formulas 
comparable  to  the  Appendix  C  formula 
to  calculate  the  planning  distance  to  fish 
and  wildlife  and  sensitive  environments 
or  public  drinking  water  intakes  (see 
§  112.20(a)(3)  and  §  112.20(f)(i)  (B)  and 
(C)),  provided  that  facility  owners  and 
operators  attach  documentation  to  the 
response  plan  cover  sheet  on  the 
reliability  and  analytical  soundness  of 
the  comparable  formula.  EPA  believes 
that  calculating  a  planning  distance 
using  the  formulas  in  Appendix  C  is 
more  appropriate  than  using  set 
distances  to  fish  and  wildlife  and 
sensitive  environments,  because  of  the 
wide  variety  of  site-specific  conditions 
that  may  surround  a  particular  facility 
and  the  various  flow  characteristics  of 
water  bodies. 

In  §  112.2  of  the  proposed  rule,  EPA 
defined  “injury”  as  “a  measurable 
adverse  change,  either  long-  or  short¬ 
term.  in  the  chemical  or  physical  quality 
or  the  viability  of  a  natural  resource 
resulting  either  directly  or  indirectly 
from  exposure  to  a  discharge  of  oil.  or 


exposure  to  a  product  of  reactions 
resulting  from  a  discharge  of  oil.”  This 
definition  is  adopted  from  the  Natural 
Resource  Damage  Assessments  (NRDA) 
rule  at  43  CFR  11.14(v)  to  assist  facility 
owners  and  operators  and  RAs  to 
determine  whether  a  facility  is  located 
at  a  distance  from  fish  and  wildlife  and 
sensitive  environments  such  that  an  oil 
spill  will  cause  “injury.”  The  Agency 
requested  comment  on  the 
appropriateness  of  defining  “injury”  in 
such  a  manner. 

Several  commenters  stated  that  the 
definition  of  “injury”  was  so  broad  that 
it  would  include  almost  every  facility 
that  stores  greater  than  or  equal  to  one 
million  gallons  of  oil  and  would  result 
in  excessive  regulation,  economic 
burden,  and  unnecessary  lawsuits. 
Several  commenters  stated  that  EPA 
should  limit  the  definition  of  “injury" 
so  that  facility  owners  and  operators 
would  only  have  to  consider  the 
potential  to  cause  substantial  harm, 
rather  than  the  potential  to  cause  any 
harm.  Some  commenters  supported 
EPA’s  choice  to  incorporate  a  definition 
of  “injury”  that  was  already 
promulgated  under  other  regulatory 
programs. 

The  Agency  carefully  considered 
comments  on  the  definition  of  “injury” 
and  consulted  with  NOAA  and  other 
Natural  Resource  Trustees  agencies  as  to 
the  merits  of  using  an  alternative 
definition.  EPA  maintains  that  the 
definition  of  “injury”  is  appropriate  to 
assess  substantial  harm  based  on  the 
extensive  experience  of  Natural 
Resource  Trustees  in  conducting 
evaluations  of  oil  spill  impacts  on 
natural  resources.  Federal  officials 
authorized  by  the  President  and  the 
authorized  representatives  of  Indian 
tribes  and  State  and  foreign 
governments  act  as  public  trustees  to 
recover  damages  to  natural  resources 
under  their  trusteeship.  Under  the  NCP, 
each  trustee  has  responsibilities  for 
protection  of  resources;  mitigation  and 
assessment  of  damage;  and  restoration, 
rehabilitation,  replacement,  or 
acquisition  of  resources  equivalent  to 
those  affected.  Because  of  the  need  to 
maintain  consistency  with  the  NCP,  the 
Agency  believes  it  is  appropriate  to  use 
the  definition  of  injury  as  established  by 
the  Natural  Resource  Trustees  for  this 
rule.  In  the  preamble  to  the  NRDA  final 
rule  (51  FR  27706),  DOI  indicates  that 
the  injury  definition  does  not  measure 
insignificant  changes  and  that  the 
definition  relies  on  changes  that  have 
been  demonstrated  to  adversely  impact 
the  resources  in  question,  or  services 
provided  by  those  resources.  EPA  notes 
that  there  is  nothing  in  the  definition  of 
“injury”  that  refers  to  the  term  harm  (or 
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substantial  harm),  and  that  the  term 
'‘injury”  is  not  equivalent  to  these 
terms.  The  potential  for  a  spill  to  cause 
any  injury  to  a  fish  and  wildlife  and 
sensitive  environment  coupled  with  a 
total  oil  storage  capacity  of  greater  than 
or  equal  to  1  million  gallons  forms  one 
of  the  substantial  harm  criteria.  The 
criterion  is  designed  as  an  indicator  of 
the  potential  for  a  discharge  from  a 
facility  to  cause  substantial  harm  to  the 
environment. 

The  Agency  requested  comment  on 
whether  private  drinking  water  supplies 
should  be  included  in  the  criteria  for 
determination  of  substantial  harm. 

Some  commenters  supported  the  same 
treatment  for  private  water  intakes  as  for 
public  water  supplies  if  the  private 
drinking  water  supplies  are  surface 
water  intakes  rather  than  groundwater 
w'ells.  One  commenter  recommended 
that  the  RA  consider  private’  drinking 
water  intakes  in  the  determination  of 
significant  and  substantial  harm. 
Conversely,  several  commenters 
opposed  the  use  of  proximity  to  private 
drinking  water  intakes  as  a  criterionTor 
the  substantial  harm  determination 
because  most  private  drinking  water 
intakes  use  groundwater.  These 
commenters  stated  that  such  private 
intakes  would  be  difficult  to  identify 
and  locate.  Two  commenters  suggested 
that  EPA  should  define  public  drinking 
water  intakes  based  on  the  definition  of 
“public  water  systems”  at  40  CFR 
143.2(c)  which  excludes  private  water 
intakes. 

EPA  agrees  with  the  commenters  that 
most  private  drinking  water  intakes  are 
difficult  to  identify  and  that  most  use 
groundwater.  In  today’s  rule,  EPA  does 
not  include  proximity  to  private 
drinking  water  intakes  as  a  criterion  for 
use  by  owners  or  operators  to  identify 
whether  their  facility  is  a  “substantial 
harm  facility.”  The  RA,  however,  may 
consider  a  facility’s  proximity  to  private 
drinking  water  intakes  in  the 
determination  of  substantial  harm  or 
significant  and  substantial  harm.  In 
Appendix  C  to  today’s  rule,  EPA 
clarifies  that  public  drinking  water 
intakes  are  analogous  to  “public  water 
systems”  as  defined  at  40  CFR  143.2. 

Several  commenters  opposed  the 
requirements  to  calculate  a  planning 
distance  to  determine  substantial  harm 
if  a  facility  has  adequate  secondary 
containment.  Some  commenters  stated 
that  the  planning  distance  calculations 
should  reflect  the  presence  of  secondary 
and  tertiary  containment  and  give  credit 
for  flow  reduction  measures  and 
inspection  programs.  The  Conference 
Report  states  that  in  defining  a  worst 
case  discharge  as  the  largest  foreseeable 
discharge  at  a  facility.  Congress 


intended  to  describe  a  spill  that  is  worse 
than  either  the  largest  spill  to  date  or  the 
maximum  probable  spill  for  the  facility 
type.  (Conference  Report  No.  101-653, 
p.  147.)  EPA  interprets  this  language  to 
mean  that  facility  response  plans  should 
address  cases  where  prevention 
measures  could  fail.  Indeed,  as  detailed 
in  the  Technical  Background 
Document 4  supporting  this  rulemaking, 
in  some  cases,  containment  systems  fail 
resulting  in  the  discharge  of  oil  to 
surface  waters.  Therefore,  EPA 
maintains  that  proximity  to  fish  and 
wildlife  and  sensitive  environments  and 
drinking  water  intakes  must  be 
considered  despite  the  presence  of 
secondary  containment.  This  is  an 
example  of  EPA ’s  long  established 
policy  set  forth  in  §  112.1(d)(l)(i),  that 
the  determination  of  proximity  “shall  be 
based  solely  upon  a  consideration  of  the 
geographical,  locational  aspects  of  the 
facility  (such  as  proximity  to  navigable 
waters  or  adjoining  shorelines,  land 
contour,  drainage,  etc.)  and  shall 
exclude  consideration  of  manmade 
features  such  as  dikes  .  .  .”  It  is  also 
consistent  with  the  statutory  definition 
of  worst  case  discharge  for  vessels, 
which  includes  the  entire  cargo  tank 
capacity,  whether  or  not  the  vessel  has 
a  double  hull  or  other  spill  prevention 
measures. 

RA  Determination 

Several  commenters  indicated  their 
support  for  the  provision  in  the 
proposed  rule  that  states  factors  that  the 
RA  may  use  (§  112.20(f)(2))  to  determine 
whether  a  facility  is  a  “substantial  harm 
facility”  irrespective  of  the  substantial 
harm  criteria  in  §  112.20(f)(1).  One  of 
these  commenters  suggested  that  this 
authority  provides  a  system  of  checks 
and  balances  that  should  ensure  that  all 
facilities  subject  to  the  regulation  will 
be  required  to  comply.  Other 
commenters  expressed  concern  that  the 
authority  granted  to  the  RA  in 
§  112.20(b)(1)  provides  the  RA  with  too 
much  discretion  in  determining  whether 
a  facility  is  a  "substantial  harm  facility.” 
Some  of  these  commenters  suggested 
that  the  criteria  used  by  the  RA  should 
be  objective  and  consistent  with  the 
criteria  used  by  owners  or  operators, 
and  expressed  confusion  about  the  RA’s 
authority  to  use  “other  site-specific 
characteristics  or  environmental 
factors”  to  select  facilities.  One 
commenter  indicated  that,  as  proposed, 
the  RA  would  not  be  required  to  look  at 


4  The  Technical  Background  Document  to 
Support  the  Implementation  of  the  OPA  Response 
Plan  Requirements,  U.S.  EPA,  February  1993. 
Available  for  inspection  in  the  Superfund  Docket, 
room  M2615,  at  the  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington,  DC  20460. 


the  relationship  of  the  specified  criteria 
provided  in  §  112.20(f)(1)  (e.g.,  the  RA 
may  consider  that  one  criterion  is 
enough  to  require  a  response  plan  to  be 
submitted).  One  commenter  felt  that 
there  is  insufficient  justification  in  the 
proposed  rule  for  allowing  the  RA  to 
select  facilities  that  do  not  meet  the 
criteria  in  §  112.20(f)(1). 

EPA  recognizes  that  RAs  possess 
unique  knowledge  of  Region-specific 
considerations  that  may  have  a  bearing 
on  whether  to  identify  a  facility  as  a 
"substantial  harm  facility.”  This  RA 
authority  is  necessary,  because  the  OPA 
through  E.O.  12777  directs  EPA 
ultimately  to  determine  which  facilities 
are  "substantial  harm  facilities”  and 
“significant  and  substantial  harm 
facilities.”  As  such,  EPA  retains  the  RA 
determination  component  of  substantial 
harm  selection  in  the  final  rule.  In 
§  112.20(b)(1),  EPA  clarifies  that  if  such 
a  determination  is  made,  the  Regional 
Administrator  shall  .notify  the  facility 
owner  or  operator  in  writing  and  shall 
provide  a  basis  for  the  determination. 
Further,  EPA  notes  that  an  appeals 
process  is  included  to  allow  owners  or 
operators  the  opportunity  to  challenge 
the  RA’s  determination. 

EPA  is  developing  a  guidance 
document  to  assist  the  RA  with  the 
identification  of  “substantial  harm 
facilities.”  This  guidance  would  outline 
specific  screening  procedures  for  use  by 
RAs  and  will  foster  consistency  in  the 
way  the  substantial  harm  factors  are 
applied.  Further,  RAs  may  use 
“Guidance  for  Facility  and  Vessel 
Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments”  (see  Appendix 
E  to  this  part,  section  10,  for 
availability)  and  information  from  the 
ACPs,  when  available,  to  identify  fish 
and  wildlife  and  sensitive  environments 
as  part  of  the  substantial  harm 
determination  process. 

Public  Petitions 

Section  112.20(f)(2)(h)  allows  any 
person  who  believes  that  a  facility  may 
be  a  “substantial  harm  facility"  to 
provide  information  to  the  RA  through 
a  petition  for  his  or  her  use  in 
determining  whether  the  facility  should 
be  required  to  prepare  and  submit  a 
response  plan.  This  petition  must 
include  a  discussion  of  how  the 
substantial  harm  factors  in 
§  112.20(f)(2)(i)  apply  to  the  facility. 

Commenters  in  favor  of  allowing  the 
public  to  have  input  in  the 
determination  of  whether  a  facility  is  a 
“substantial  harm  facility”  argued  that 
the  public  should  play  a  larger  role  in 
the  selection  and  review  process. 
However,  many  of  these  commenters 
argued  that  the  proposed  procedures  are 
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too  burdensome  for  petitioners  and  that 
the  facility  owner  or  operator  should 
have  the  responsibility  to  provide  the 
necessary  information.  Commenters 
against  allowing  public  petitions  felt 
that  the  public  petition  process  would 
be  burdensome  to  EPA  and  the 
regulated  community.  Some 
commenters  argued  that  the  public  does 
not  have  enough  information  to 
participate  in  the  process. 

In  today's  final  rule,  EPA  establishes 
a  process  to  allow  the  public  the 
opportunity  to  provide  input  on  a 
voluntary  basis  and  welcomes  such 
involvement.  The  Agency  has  decided 
to  broaden  the  language  in 
§  112.20(f)(2)(ii)  from  the  proposed  rule 
to  clarify  that  other  government 
agencies  in  addition  to  the  public  may 
provide  information  to  RAs  for  the 
determination  of  substantial  harm  and 
that  the  RA  shall  consider  such 
petitions  and  respond  in  an  appropriate 
amount  of  time.  The  Agency  believes 
that  information  provided  by  the  public 
and  other  government  agencies  will 
assist  rather  than  burden  the  RA. 
However,  reviewing  non-transportation- 
related  facilities’  response  plans  for 
approval  is  a  governmental  function 
delegated  to  EPA. 

EPA  wishes  to  clarify  that  it  is  not 
necessary  for  petitioners  to  determine 
quantitatively  whether  the  facility  meets 
one  of  the  specific  criteria  in 
§  112.20(f)(1),  but  rather  to  provide  a 
reasonable  basis,  from  the  factors  in 
§  112.20(f)(2)(i),  for  asserting  that  the 
facility  may  pose  a  risk  to  the 
environment.  A  petition  that  fails  to 
document  the  reasons  why  a  facility 
should  be  classified  as  a  "substantial 
harm  facility”  (e.g.,  the  facility  is  near 
a  drinking  water  supply  or  a  priority 
sensitive  environment  listed  in  an  ACP, 
the  facility  has  a  history  of  frequent 
spills  or  poor  maintenance,  etc.)  may 
not  be  considered  by  the  RA.  However, 
petitioners  would  not  have  to  provide 
detailed  analyses  and  calculations. 

Other  avenues  of  participation  for  the 
public  in  the  response  planning  process 
include  involvement  in  the  ACP 
development  process  or  participation  in 
the  LEPC. 

Determination  of  Significant  and 
Substantial  Harm 

As  discussed  in  Section  II.A  of  this 
preamble,  RAs  will  review  submitted 
plans  to  identify  facilities  that  are 
“significant  and  substantial  harm 
facilities”  using  the  substantial  harm 
factors  set  out  in  §  112.20(f)(2),  and 
additional  significant  and  substantial 
harm  factors  in  §  112.20(f)(3). 

Several  commenters  supported  the 
proposed  factors  to  determine 


significant  and  substantial  harm, 
indicating  that  EPA’s  use  of  risk-based 
screening  criteria  for  substantial  harm 
and  significant  and  substantial  harm 
determinations  would  reduce  the 
prospect  of  excessive  regulation  for 
those  facilities  that  do  not  pose  a 
significant  risk.  Others  indicated  that 
EPA  should  define  more  clearly  the 
criteria  that  the  RA  would  use  to 
determine  significant  and  substantial 
harm  to  help  ensure  consistent 
application  of  the  criteria  both  within 
an  EPA  Region  and  across  EPA  Regions. 
Several  commenters  suggested  that  EPA 
develop  a  screening  mechanism  that 
would  provide  the  RA  with  some 
concrete  guidelines  to  follow  but  still 
allow  some  latitude  to  exercise  his  or 
her  expert  judgment. 

EPA  Headquarters  has  provided 
written  guidance5  to  Regional  personnel 
to  assist  them  to  determine  which 
facilities  are  “significant  and  substantial 
harm  facilities.”  The  guidance  provides 
a  series  of  screens  and  instructions  on 
how  to  evaluate  the  risk  factors 
included  at  §  112.20(f)(3)  of  today’s  rule. 
In  general,  the  screens  provide  various 
combinations  of  the  risk  factors  that 
indicate  increased  levels  of  risk  posed 
by  a  particular  facility.  For  example,  a 
facility  that  has  an  oil  storage  capacity 
greater  than  1  million  gallons  and  meets 
more  than  one  of  the  risk-based  criteria 
described  in  §  112.20(f)(l)(ii)  (A) 
through  (D)  would  be  a  “significant  and 
substantial  harm  facility.”  The  guidance 
document  will  help  ensure  a  greater 
degree  of  consistency  in  Regional 
determinations  of  "significant  and 
substantial  harm  facilities,”  but 
preserves  the  RA’s  ability  to  make  case- 
by-case  determinations  based  on  unique 
facility-  or  location-specific  concerns. 

One  commenter  noted  that  EPA  and 
the  USCG  chose  different  approaches  for 
separating  “substantial  harm  facilities” 
and  “significant  and  substantial  harm 
facilities.”  The  commenter  said  that 
EPA’s  case-by-case  determination  of 
significant  and  substantial  harm  is  more 
subjective  than  the  USCG’s,  and  has  the 
potential  for  treating  facility  owners 
unequally. 

EPA  believes  that  its  approach  to 
determine  substantial  harm  and 
significant  and  substantial  harm  is 
consistent  with  the  OPA  and  does  not 
diverge  from  the  USCG’s  approach.  The 
agencies’  approaches  are  parallel  in  that 
each  accounts  for  the  higher  risk  of 
harm  associated  with  transfers  of  high 


5  "Interim  Guidance  for  the  Determination  of 
Significant  and  Substantial  Harm,"  U.S.  EPA,  June 
15. 1993.  Available  for  inspection  in  the  Superfund 
Docket,  Room  M2615,  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 


volumes  of  oil  over  water  (i.e.,  at 
locations  adjacent  to  navigable  waters). 
Because  EPA  regulates  a  larger  and  more 
diverse  universe  of  facilities  than  the 
USCG,  it  would  be  difficult  to  publish 
a  few  general  criteria  that  include  the 
majority  of  high-risk  facilities  without 
also  including  many  low-risk  facilities. 
Therefore,  as  discussed  previously,  EPA 
decided  to  implement  a  substantial 
harm  selection  process  with  two 
components  (i.e.,  published  criteria  and 
an  RA  determination).  The  OPA 
Conference  Report  explicitly  states  that 
significant  and  substantial  harm  criteria 
should  include,  at  a  minimum,  oil 
storage  capacity,  location  of  fish  and 
wildlife  and  sensitive  environments, 
and  location  of  potable  water  supplies. 
(H.R.  Rep.  No.  101-653, 101st  Cong.,  2d 
Sess.  1991  at  p.  150.)  These  criteria  are 
among  the  elements  the  RAs  may 
consider,  as  set  forth  in  §§  112.20(f)  (1) 
and  (2)  in  making  the  significant  and 
substantial  harm  determination. 

Further,  where  the  Conference  Report 
states  that  the  criteria  should  not  result 
in  selection  of  facilities  based  solely  on 
the  size  or  age  of  storage  tanks  (See  H.R. 
Rep.  No.  101-653, 101st  Cong.,  2d  Sess. 
1990  at  p.  150),  it  implies  that  these  may 
be  among  the  criteria.  EPA  does  not 
agree  that  its  case-by-case  approach  to 
identify  a  “significant  and  substantial 
harm  facility”  is  overly  subjective.  As 
previously  discussed,  EPA  has  provided 
written  guidance  to  Regions  on  the 
determination  of  significant  and 
substantial  harm  to  promote  a  more 
objective  and  consistent  approach 
across  all  EPA  Regions. 

As  the  President’s  designee  for 
regulating  non-transportation-related 
onshore  facilities,  EPA  has  decided  that 
Region-specific  and  facility-specific 
information  is  relevant  in  the 
determination  of  significant  and 
substantial  harm,  because  these 
elements  may  vary  materially  between 
Regions  and  facilities.  For  example, 
some  facilities  may  be  located  on  karst 
or  unstable  terrain  because  of  the 
presence  of  underground  streams  or 
fault  lines  while  other  facilities  are 
situated  on  more  stable  terrain  where 
the  risk  of  discharge  may  be  lower. 

Some  commenters  argued  that  the  RA 
should  review  and  approve  plans 
submitted  by  “substantial  harm 
facilities.”  They  indicated  that  without 
such  approval,  these  plans  are  likely  to 
vary  widely  in  their  capacity  to  assure 
adequate  response,  and  may  even 
propose  inappropriate  use  of 
dispersants  or  other  treatment 
technologies. 

EPA  agrees  that  a  review  of  plans 
from  "substantial  harm  facilities”  may 
be  desirable.  The  OPA  legislative 
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history  indicates  that  criteria  should  be 
developed  to  select  for  review  and 
approval  plans  for  onshore  facilities  that 
could  cause  both  significant  and 
substantial  harm.  (See  H.R.  Rep.  No. 
101-653, 101st  Cong.,  2d  Sess.  1990  at 
p.  150.)  Congress  expected  that  only 
some  proportion  of  all  submitted 
onshore  facility  response  plans  would 
be  reviewed  and  approved.  The  highest 
priority  for  EPA’s  use  of  limited 
resources  must  be  directed  to  those 
facilities  on  which  Congress  has 
focused.  The  Agency  has  and  will 
continue  to  undertake  a  limited  review 
of  all  plans  to  identify  “significant  and 
substantial  harm  facilities.” 

Submission  and  Resubmission  Process 

In  §§  112.20(a)(2)(ii)  and  (iii)  of  the 
proposed  rule,  EPA  proposed  that  newly 
constructed  or  modified  facilities, 
which  become  subject  to  the  response 
plan  requirements,  must  prepare  and 
submit  a  response  plan  prior  to  the  start 
of  operations  of  the  new  facility  or 
modified  portions  of  the  facility.  For 
unplanned  changes  that  result  in  a 
facility  meeting  the  substantial  harm 
screening  criteria,  EPA  proposed  to 
allow  the  facility  owner  or  operator  six 
months  to  prepare  and  submit  a 
response  plan.  Several  commenters 
urged  EPA  to  give  owners  and  operators 
time  following  completion  of 
construction  or  modification  to  prepare 
and  submit  a  response  plan  to  EPA 
(implying  that  operations  should  be 
allowed  to  proceed  before  submission  of 
the  response  plan).  Most  commenters 
felt  that  the  six-month  time  period  was 
sufficient  for  submitting  a  facility 
response  plan  after  unplanned  changes. 

EPA  does  not  require  owners  or 
operators  to  prepare  and  submit  a  plan 
before  beginning  or  completing 
construction,  but  prior  to  the  handling, 
storing,  or  transporting  of  oil.  An  owner 
or  operator  can  prepare  a  plan  during 
the  construction  phase,  and  complete 
and  submit  it  before  the  facility  is  ready 
to  come  on  line.  EPA  recognizes  that 
changes  to  a  facility’s  operations  are 
common  during  the  start-up  phase  of  a 
new  facility  or  new  component  of  a 
facility.  As  stated  in  the  proposed  rule 
preamble  (58  FR  8829),  adjustments  to 
the  response  plan  can  be  made  and 
submitted  to  the  Agency  after  an 
operational  trial  period  of  60  days.  In 
today’s  final  rule.  the.  Agency  adds  this 
recommendation  as  a  requirement  at 
§  112.20(a)(2)(ii)  and  (iii) 

(§  112.20(a)(2)(i)(B)  and  (C)  of  the 
proposed  rule)  and  clarifies  that 
adjustments  to  the  plan  to  reflect 
changes  that  occur  at  the  facility  during 
the  start-up  phase  must  be  submitted 
after  an  operational  trial  period  of  60 


days.  EPA  believes  that  this  revision 
will  ensure  that  the  information 
contained  in  the  plan  is  reflective  of  the 
normal  operating  conditions  at  the 
facility. 

Section  311(j)(5)(C)  of  the  CWA  states 
that  facility  response  plans  must  be 
updated  periodically,  and  under  section 
311(j)(5)(D),  EPA  (as  the  President’s 
delegatee)  is  required  to  review 
periodically,  and,  if  appropriate, 
approve  each  plan  for  a  “significant  and 
substantial  harm  facility.”  In 
§  112.20(g),  the  proposed  rule  provided 
that  owners  or  operators  must  review' 
relevant  portions  of  the  NCP  and 
applicable  ACP  annually  and  revise  the 
response  plan  to  ensure  consistency 
with  these  plans.  Section  112.20(g)  of 
the  proposed  rule  also  proposed  to 
require  owners  or  operators  to  update 
their  plans  periodically  when  changes  at 
the  facility  warrant  such  updates.  In 
§  112.20(c),  the  proposed  rule  stated  that 
the  RA  would  review  periodically 
response  plans  for  “significant  and 
substantial  harm  facilities.”  No  other 
specific  time  periods  for  plan  review 
were  proposed,  but  in  the  preamble  EPA 
solicited  comments  on  how  frequently 
the  RA  should  review  approved 
response  plans. 

Several  commenters  suggested  that 
the  rule  should  provide  definite  time 
periods  for  plan  review,  and  some 
supported  annual  plan  review  by  each 
facility.  Many  commenters  had  an 
opinion  about  the  frequency  of  review 
of  approved  plans  by  the  RA.  Some 
supported  a  three-year  time  period,  but 
the  majority  preferred  five  years.  A  few 
commenters  expressed  concern  that 
specific  reevaluation  and  reapproval 
intervals  were  not  part  of  the  proposed 
rule. 

As  described  in  the  proposed  rule,  the 
owner  or  operator  of  a  “substantial  harm 
facility”  must  review  the  NCP  and  the 
ACP  annually  and  revise  the  plan,  if 
necessary,  to  be  consistent  with  these 
documents.  (See  §  112.20(g)(2).)  To 
clarify  other  review  requirements,  EPA 
has  reorganized  §  112.20(g)  by  removing 
the  requirement  for  periodic  review  and 
update  of  the  plan  from  paragraph  (g)(1) 
and  moving  it  to  new  paragraph  (g)(3). 

In  §  112.20(c)  of  the  final  rule,  EPA 
revises  paragraph  (c)(4)  to  indicate  that 
approved  plans  will  be  reviewed  by  the 
RA  periodically  on  a  schedule 
established  by  the  RA  provided  that  the 
period  between  plan  reviews  does  not 
exceed  five  years.  As  discussed 
previously',  RAs  may  choose  to  stagger 
such  reviews  to  facilitate  the  review 
process.  This  five-year  time  period  is 
consistent  with  the  USCG  interim  final 
rule  for  MTR  facilities.  (See  33  CFR  part 
154.)  Within  the  five-year  period,  EPA 


wrill  undertake  a  full  reevaluation  of  the 
plan  and,  if  necessary,  require 
amendments.  With  regard  to 
commenters’  concerns  that  specific 
review  intervals  were  not  identified  in 
the  proposal,  periodic  review  is 
expressly  required  by  OPA,  and  EPA 
requested  comment  on  what  review 
interval  would  be  appropriate  (See  58 
FR  8828). 

Proposed  §  112.20(d)  would  require 
owners  or  operators  of  “significant  and 
substantial  harm  facilities”  to  revise  and 
resubmit  the  plan  for  approval  within 
60  days  of  each  material  change  at  the 
facility.  EPA  revises  §  112.20(d)(1)  to 
indicate  that  owners  or  operators  of  all 
facilities  for  which  a  response  plan  is 
required  (“substantial  harm  facilities” 
and  “significant  and  substantial  harm 
facilities")  must  revise  the  plan  (and 
resubmit  relevant  portions  to  the  RA) 
when  there  are  facility  changes  that 
materially  may  affect  the  response  to  a 
worst  case  discharge.  This  change  is 
necessary  to  ensure  that  EPA  receives 
the  necessary  information  to  determine 
if  “substantial  harm  facilities”  undergo 
changes  that  could  lead  to  their  being 
designated  as  “significant  and 
substantial  harm  facilities."  The 
requirement  for  the  RA  to  review  for 
approval  changes  to  plans  for 
“significant  and  substantial  harm 
facilities”  that  was  proposed  at 
§  112.20(d)(1)  has  been  moved  to  new 
§  112.20(d)(4).  Some  commenters 
supported  the  60-day  time  period,  some 
thought  it  was  too  short,  and  others 
thought  it  was  too  long.  One  commenter 
pointed  out  that  proposed  §  112.20(d)(2) 
implied  that  material  changes  must  be 
approved  prior  to  being  made.  A  few 
commenters  requested  clarification  on 
which  material  changes  trigger 
resubmission,  and  two  commenters 
opposed  resubmitting  the  entire  plan, 
rather  than  a  plan  amendment.  EPA 
requested  comments  on  the  proposal  in 
§  112.20(d)(2)  that  owners  and  operators 
must  submit  changes  to  the  emergency 
notification  list  to  the  RA  as  these 
changes  occur,  without  resubmitting  the 
plan  for  approval.  Some  commenters 
supported  the  proposal  and  others 
opposed  it  as  an  unnecessary  burden. 

As  stated  in  the  preamble  to  the 
proposed  rule,  a  material  change  is  one 
that  could  affect  the  adequacy  of  a 
facility’s  response  capabilities.  The 
material  changes  listed  in  the  final  rule 
are  not  inclusive,  but  are  similar  to 
those  in  the  USCG  regulations  at  33  CFR 
154.1065  for  revisions  that  must  be 
submitted  by  a  MTR  facility  for 
inclusion  in  an  existing  plan  or  for 
approval.  Because  of  the  scope  of 
facilities  that  EPA  regulates,  it  is 
difficult  to  provide  a  definitive  list  of  all 
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material  changes  that  would  be 
appropriate  for  regulated  facilities  under 
all  circumstances.  EPA’s  intent  in 
including  those  changes  listed  in 
§  112.20(d)(l)(i)  through  (iv)  is  to 
describe  those  types  of  changes  that  are 
so  significant  in  nature  that  they  should 
trigger  revision  of  the  response  plan  and 
submission  of  the  new  information  to 
EPA  for  review. 

EPA  clarifies  in  §  112.20(d)  (1)  and  (2) 
that  a  change  in  the  identity  of  an 
OSRO(s)  is  a  material  change  requiring 
approval  only  if  it  results  in  a  material 
change  in  support  capabilities. 

However,  a  copy  of  any  such  change 
must  be  provided  to  the  RA.  Paragraph 
(d)(l)(v)  specifies  that  any  other  changes 
that  materially  affect  implementation  of 
the  response  plan  would  trigger 
submission.  This  requirement  allows 
the  RA  discretion  to  determine  on  a  site- 
specific  basis  what  changes  may  require 
submission  because  they  materially 
affect  implementation  of  the  facility’s 
response  plan.  The  purpose  of  proposed 
§  112.20(d)(2)  was  to  clarify  that  certain 
changes,  such  as  revised  names  or 
telephone  numbers,  do  not  require  RA 
approval  but  must  be  included  in 
updating  the  plan.  To  avoid  confusion, 
the  word  “prior”  has  been  removed  in 
the  final  rule.  EPA  does  not  intend 
minor  changes  to  facility  operations 
(e.g.,  small  fluctuations  in  the  number  of 
product  transfers)  or  response  planning 
procedures  (e.g.,  changes  in  the  internal 
alerting  procedures)  to  trigger 
submission. 

The  60-day  time  period  for  submitting 
revised  portions  of  the  plan  as  a  result 
of  a  material  change  is  retained  in  the 
final  rule.  EPA  believes  the  60-day  time 
period  is  reasonable  and  is  consistent 
with  the  intent  of  the  OPA,  while  giving 
facility  owners  or  operators  flexibility  to 
comply  with  the  response  plan 
requirements  in  a  timely  manner. 
Furthermore,  to  ease  the  burden  on 
facility  owners  or  operators,  EPA  revises 
§  112.20(d)(1)  in  the  final  rule  to 
indicate  that  the  owner  or  operator  must 
submit  only  relevant  portions  of  the 
plan  (i.e.,  those  portions  that  were 
revised  to  reflect  the  material  change) 
and  not  the  entire  response  plan.  This 
change  will  facilitate  the  process  to 
revise  and  submit  required  information 
within  60  days  of  the  change.  RAs  will 
review  submitted  information  for 
approval  and  notify  owners  or  operators 
within  a  reasonable  time  if  the  plan 
amendments  are  unacceptable. 

Appeals  Process 

In  the  proposed  rule,  the  Agency 
requested  comment  on  allowing  the 
owner  or  operator  to  participate  in  and 
appeal  the  RA’s  determination  of 


substantial  harm  and  significant  and 
substantial  harm,  and  the  disapproval  of 
a  facility  response  plan. 

Several  commenters  were  concerned 
that  lack  of  an  appeals  process  would 
deprive  facility  owners  or  operators  of 
their  due  process.  Many  commenters 
supported  a  formal  appeals  process, 
while  others  stated  that  an  exchange  of 
information  before  an  appeal  would 
assist  the  RA  in  making  a  final 
determination.  Others  preferred  a 
combined  appeals  process,  with  the  first 
stage  of  an  appeal  involving  an  informal 
exchange  of  information  followed,  if 
necessary,  by  a  formal  appeals  process 
(such  as  described  in  §  112.4(f))  to 
ensure  due  process.  Several  commenters 
requested  a  process  by  which  a  facility 
could  be  removed  from  the  category  of 
substantial  harm  or  significant  and 
substantial  harm  because  of 
improvements  at  the  facility  that  lead  to 
reduced  risk  to  the  environment. 

EPA  recognizes  the  importance  of 
allowing  facility  owner  or  operators  to 
present  relevant  information,  and 
therefore  includes  in  §  112.20(i)  of 
today’s  final  rule  a  two-part  appeals 
process.  The  first  stage  allows  a  facility 
owner  or  operator  to  submit  to  the  RA 
a  request  for  reconsideration  that 
includes  information  and  data  to 
support  the  request.  The  RA  would 
evaluate  the  submitted  information  and 
reach  a  decision  on  the  facility’s  risk 
classification  or  the  status  of  plan 
approval  (including  whether  changes  to 
a  facility’s  worst  case  discharge 
planning  volume  are  necessary  for 
approval)  as  rapidly  as  possible.  EPA 
expects  that  the  request  for 
reconsideration  process  will  be  the 
primary  mechanism  to  address  disputes 
over  EPA  decisions.  However,  a  follow¬ 
up  process  will  also  be  available  for 
appeal  of  the  RA’s  determination  to  the 
Administrator  of  EPA  using  procedures 
similar  to  those  in  §  112.4(f). 

The  appeals  processes  described  in 
the  preceding  paragraph  are  also 
available  to  owners  or  operators  of 
facilities  that  have  been  classified  as 
substantial  harm  or  significant  and 
substantial  harm  for  some  time  and  who 
believe  that,  because  of  an  unplanned 
event  (e.g.,  a  significant  change  to  the 
ACP’s  list  of  protection  priorities)  or 
improvements  at  the  facility  (e.g., 
construction  of  adequate  secondary 
containment  or  an  improved  spill 
history),  the  facility  now  poses  a  lower 
risk  of  harm  to  the  environment. 

Certification  of  Non-Substantial  Harm 

EPA  proposed  in  §  112.20(e)  to 
require  that  owners  or  operators  of  those 
regulated  facilities  not  submitting 
response  plans  complete  and  maintain 


at  the  facility,  with  the  SPCC  Plan,  a 
certification  form  that  indicates  that  the 
facility  was  determined  by  the  owner  or 
operator  not  to  be  a  “substantial  harm 
facility”  as  indicated  by  the  flowchart 
contained  in  Appendix  C. 

Several  commenters  supported  EPA’s 
proposal  to  allow  facilities  to  self- 
certify  when  they  do  not  meet  the 
criteria  for  substantial  harm  and  agreed 
that  submission  of  the  form  to  EPA  was 
unnecessary.  However,*  other 
commenters  were  concerned  that  there 
is  no  outside  review  or  verification  of  a 
facility  owner’s  or  operator’s  evaluation 
of  the  substantial  harm  criteria.  Those 
commenters  suggested  that  the  rule  be 
amended  to  require  officials  from  EPA 
or  some  other  agency  (e.g.,  the  State 
water  pollution  control  agency,  the 
SERC,  the  LEPCs,  or  the  natural 
resource  management  agencies)  review 
determinations  and  calculations  made 
by  facility  owners  or  operators  who 
have  not  submitted  facility  response 
plans.  Others  requested  that  EPA 
provide  more  assistance  to  ensure  that 
certification  is  done  properly  (e.g.,  a 
hotline  or  guidance  manual).  Several 
commenters  indicated  that  completing 
the  form  was  burdensome,  especially  to 
small  facilities,  and  questioned  the 
benefits  of  completing  and  maintaining 
the  form. 

Today,  EPA  finalizes  at  §  112.20(e)  the 
requirement  to  complete  and  maintain  a 
certification  form  as  it  was  proposed  in 
the  proposed  rule.  EPA  maintains  that  it 
is  not  necessary  to  submit  the  form  to 
the  RA  or  other  government  officials. 
EPA  believes  that  the  certification  form 
does  not  involve  a  major  effort  to 
complete  and  has  value  as  an 
enforcement  tool  and  as  a  record  of 
awareness  of  response  planning 
requirements.  Facility  owners  or 
operators  can,  if  necessary,  consult  with 
appropriate  Regional  personnel  or  the 
SPCC  Information  Line  (202-260-2342) 
for  additional  information  on  evaluating 
the  criteria  in  §  112.20(f)(1)  and 
completing  accompanying  certification 
form. 

Agency  agrees  that  verification  of  a 
facility’s  determination  may  sometimes 
be  appropriate.  EPA  anticipates  that 
during  facility  inspections.  Regional 
personnel  will  review  the  certification 
form  and  other  information  for  facilities 
without  a  response  plan. 

Model  Response  Plan 

Today,  EPA  finalizes  the  model 
response  plan  in  Appendix  F  (which 
has  been  relabeled  from  the  proposed 
rule  where  it  was  called  Appendix  G) 
with  a  series  of  minor  changes.  These 
changes  are  to  clarify  certain  provisions, 
improve  the  organization  of  the  model 
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plan,  and  ensure  greater  consistency 
with  the  response  plan  rules  of  other 
Federal  agencies. 

In  the  proposed  rule,  EPA  proposed 
that  owners  or  operators  identify  and 
describe  the  duties  of  the  facility's 
“emergency  response  coordinator”  in 
the  facility  response  plan.  This  person 
was  to  be  the  “qualified  individual” 
required  by  section  311(j)  of  the  CWA, 
and  would  have  full  authority, 
including  contracting  authority,  to 
implement  removal  actions.  Proposed 
§  112.20(h)(3)(ix)  set  out  the  duties  of 
the  emergency  response  coordinator. 

The  USCG’s  interim  final  rule  (58  FR 
7330,  February.5, 1993)  requires  the 
owner  or  operator  to  name  a  “qualified 
individual”  who  has  the  duties  of  EPA’s 
“emergency  response  coordinator.” 
Several  commenters  suggested  EPA  and 
the  USCG  adopt  uniform  terms  in  their 
final  rules  for  identifying  this 
individual.  One  commenter  specifically 
suggested  that  EPA  replace  “emergency 
response  coordinator”  with  the  USCG’s 
term,  “qualified  individual.” 

EPA  agrees,  and  has  changed  the  term 
“emergency  response  coordinator” 
wherever  it  appears  in  today’s  rule  to 
“qualified  individual.”  Although  EPA  is 
not  amending  the  necessary 
qualifications  or  description  of  duties 
for  the  qualified  individual,  the  Agency 
stresses  that  the  qualified  individual 
should  be  able  to  respond  immediately 
(i.e.,  within  2  hours)  to  a  spill  at  the 
facility. 

In  section  1.1  of  Appendix  G  of  the 
proposed  rule  (Appendix  F  in  the  final 
rule),  the  Agency  indicated  the 
Emergency  Response  Action  Plan 
(ERAP)  shall  include  a  description  of 
immediate  actions,  and  referenced 
section  1.7  of  the  model  plan.  Several 
commenters  requested  clarification  on 
what  should  be  described  in  this 
section.  To  clarify  what  constitutes  a 
description  of  immediate  actions,  EPA 
has  changed  the  reference  for  immediate 
actions  to  section  1.7.1,  which  focuses 
on  the  implementation  of  response 
actions.  For  the  purpose  of  the  ERAP, 
immediate  actions  include,  at  a 
minimum:  (1)  Stopping  the  flow  of 
spilled  material  (e.g.,  securing  pumps, 
closing  valves);  (2)  warning  personnel; 

(3)  shutting  off  ignition  sources  (e.g., 
motors,  electrical  circuits,  open  flames); 

(4)  initiating  containment;  (5)  notifying 
the  National  Response  Center;  and  (6) 
notifying  appropriate  State  and  local 
officials.  A  sample  form  for  describing 
immediate  actions  in  the  plan  is  also 
included  in  Appendix  F. 

In  §  112.20(n)(3)(vii)  of  the  proposed 
rule,  EPA  proposed  to  require  facility 
owners  or  operators  to  include  plans  for 
evacuation  of  facilities  and  surrounding 


communities  to  ensure  the  safety  of 
individuals  that  are  at  high  risk  in  the 
event  of  a  spill  or  other  release  (this 
information  was  also  to  be  included  in 
the  emergency  response  action  plan). 
Several  commenters  stated  that 
requiring  facilities  to  assume  primary 
responsibility  for  the  development  of 
evacuation  plans  for  the  surrounding 
community  is  unreasonable.  These 
commenters  stated  that  Federal,  State, 
and  local  agencies,  which  have 
expertise  in  emergency  evacuation,  are 
responsible  for  the  preparation  and 
implementation  of  community 
evacuation  plans. 

EPA  does  not  intend  for  facilities  to 
develop  community  evacuation  plans, 
but  any  plans  affecting  the  area 
surrounding  the  facility  must  be 
referenced  in  the  response  plan. 

Sections  112.20  (h)(l)(vi)  and  (h)(3)(vii) 
are  revised  to  clarify  the  requirement  to 
reference  community  evacuation  plans. 
Facility  owners  or  operators  should 
contact  the  Fire  Department  and  LEPC 
to  assure  coordination  with  existing 
community  evacuation  plans. 

In  section  1.4.3  of  proposed  Appendix 
G  (Appendix  F  in  this  final  rule),  EPA 
recommended  that  facility  owners  or 
operators  complete  a  quantitative 
analysis  of  spill  potential  to  aid  in 
developing  discharge  scenarios  and 
response  techniques,  and  consider 
factors  such  as  tank  age,  spill  history, 
horizontal  range  of  a  potential  spill,  and 
vulnerability  to  natural  disasters. 

Several  commenters  stated  that  the 
analysis  was  unnecessary  and 
burdensome,  and  requested  guidance' 
about  the  level  of  effort  the  Agency 
expects  to  be  expended  to  analyze  a 
facility’s  spill  potential  (e.g.,  tank  by 
tank  evaluation,  general  site  study). 

In  response  to  commenters’  concerns, 
EPA  has  reworded  section  1.4.3  of  the 
appendix  by  deleting  the  word 
“quantitative”  from  the  description  of 
the  spill  probability  analysis.  This 
should  decrease  the  burden  on  the 
regulated  community  by  giving  facility 
owners  and  operators  the  flexibility  to 
determine  what  factors  to  consider  and 
allowing  them  to  perform  a  more 
general  analysis,  including  quantitative 
and/or  qualitative  factors,  using  the 
information  in  section  1.4.3  of  the 
model  plan  as  a  guide. 

In  section  1.8  of  Appendix  G  of  the 
proposed  rule,  EPA  proposed  to  require 
facilities  to  maintain  training  and 
meeting  logs  in  the  response  plan  to  aid 
facility  owners,  operators,  and 
employees  in  spill  prevention 
awareness  and  response  requirements. 
Several  commenters  stated  that 
including  logs  within  the  response  plan 
would  detract  from  their  effectiveness. 


In  response  to  these  commenters’ 
concerns,  the  Agency  indicates  in 
§  1 1 2.20(h)(8)(iv)  and  in  Appendix  F  of 
the  final  rule  that  logs  may  be  included 
in  the  facility  response  plan  or  kept  as 
ah  annex  to  the  plan. 

To  facilitate  the  review  of  response 
plans  for  complexes,  EPA  requires  in 
today’s  final  rule  that  the  owner  or 
operator  of  a  complex  identify,  on  the 
facility  diagram  submitted  with  the 
response  plan,  the  interface  between 
portions  of  the  complex  that  are 
regulated  by  different  agencies.  (See 
section  1.9  of  Appendix  F.)  EPA 
requires  this  interface  to  be  consistent 
with  the  USCG’s  interim  final  rule  for 
MTR  facilities. 

Facility  Response  Plan  Certification 

In  Section  III.G  of  the  preamble  to  the 
proposed  rule,  EPA  requested  comment 
on  a  requirement  for  certification  by  a 
Registered  Professional  Engineer  (PE) 
for  certain  portions  of  the  response  plan, 
such  as  determination  of  worst  case 
discharge.  EPA  also  solicited  comment 
on  which  professions  may  be  suitable  to 
evaluate  and  certify  the  contents  of  the 
response  plan  if  EPA  determines  a 
certification  requirement  is  appropriate. 
In  particular,  the  Agency  requested 
comment  on  the  suitability  of  Certified 
Hazardous  Materials  Managers  to 
perform  the  plan  certification  function. 

The  Agency  received  many  comments 
on  the  issue  of  certification  of  response 
plans.  In  general,  commenters  expressed 
support  for  the  rulemaking  effort  and 
the  certification  provision,  and  sought 
EPA’s  consideration  on  the  suitability  of 
different  professions  to  review  and 
approve  response  plans.  Among  the 
remaining  commenters  (those  not 
affiliated  with  an  environmental 
professional  organization),  almost  two- 
thirds  felt  that  certification  was 
unnecessary  and  cited  cost,  PE’s 
unfamiliarity  with  the  facility,  and  EPA 
review  as  the  major  reasons  for  their 
opposition.  Some  commenters  indicated 
that,  at  most,  certification  should  be 
limited  to  construction  or  structural 
aspects  of  the  facility  described  in  the 
response  plan,  because  oil  spill 
response  training  and  knowledge  is  not 
widespread  among  many  environmental 
professionals.  Others  said  they  would 
favor  certification  only  if  an  in-house 
employee  could  perform  the  function.  In 
addition,  many  commenters  who 
supported  the  certification  provision 
requested  that  EPA.  develop  uniform 
standards  for  certifying,  ranking,  and 
approving  the  use  of  different  types  of 
environmental  professionals. 

The  Agency  considered  these 
comments  and  has  decided  not  to 
require  plan  certification  by  an  outside 
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professional  in  the  final  rule.  Facility 
response  plans  from  "significant  ana 
substantial  harm  facilities”  are  already 
subject  to  review  and  approval  by  EPA. 

In  addition,  facility  owners  and 
operators  are  required  to  certify  (on  the 
cover  sheet  in  Appendix  F)  that  the 
information  contained  in  the  plan  is 
accurate.  EPA  believes  that  this 
certification  will  be  sufficient  to  ensure 
accurate  and  comprehensive 
implementation  of  the  response  plan 
requirements  and  that  additional 
certification  would  be  unnecessary  and 
burdensome  to  the  regulated 
community.  This  approach  is  consistent 
with  the  approaches  taken  by  RSPA  and 
the  USCG  in  implementing  facility, 
response  plan  requirements. 

Contract  or  Other  Approved  Means 

In  §  112.2  of  the  proposed  rule,  EPA 
defined  “contracts  or  other  approved 
means”  to  include  written  contractual 
agreements  with  an  OSRO(s),  written 
certifications,  active  membership  in  an 
OSRO,  and  other  specific  arrangements 
approved  by  the  RA.  EPA’s  intent  in 
including  the  fourth  option  was  to  allow 
the  RA  discretion  to  accept  alternate 
arrangements  not  covered  by  the  first 
three  mechanisms  that  would  also 
satisfy  the  OPA  requirement  to  ensure 
the  availability  of  private  personnel  and 
equipment  necessary  to  respond,  to  the 
maximum  extent  practicable,  to  a  worst 
case  discharge. 

The  comments  addressing  this  issue 
were  mixed.  Commenters,  in  general, 
requested  that  EPA’s  definition  more 
closely  mirror  the  definition  used  in  the 
USCG’s  interim  final  rule  for  MTR 
facilities.  (See  33  CFR  154.1028.)  Some 
commenters  requested  that  EPA  adopt, 
in  addition  to  the  proposed  language, 
several  additional  methods  that  the 
USCG  included  in  its  definition.  One 
method  provides  an  alternative  for  use 
by  all  MTR  facilities  to  ensure  the 
availability  of  response  resources.  The 
method  requires  a  document  that 
identifies  the  resources  of  the  OSRO(s) 
capable  of  being  provided  within 
stipulated  response  times  in  the  specific 
geographic  area;  includes  the  parties’ 
acknowledgement  that  the  OSRO(s)  will 
commit  the  resources  in  the  event  of  a 
required  response;  allows  the  USCG  to 
verify  the  availability  of  documented 
resources;  and  is  referenced  in  the 
response  plan.  Another  USCG  method, 
acceptable  for  "substantial  harm 
facilities”  and  MTR  facilities  that 
handle,  store,  or  transport  Group  5 
persistent  oils  and  non-petroleum  oils, 
permits  the  identification  of  an  OSRO(s) 
and  resources  willing  to  respond  within 
stipulated  response  times  in  the 
specified  geographic  area.  This  method 


does  not  require  a  contract  between  the 
facility  and  OSRO(s),  but  requires  the 
OSRO(s)  to  supply  a  letter  to  the  facility 
stating  its  willingness  to  respond  to  a 
discharge  at  the  facility  and  that  it  has 
the  specified  resources.  Commenters 
explained  their  preference  for  these  two 
methods  to  ensure  consistency  with  the 
USCG’s  interim  final  rule  for  MTR 
facilities,  avoid  different  procedures  for 
complexes,  address  small  contractor 
financial  concerns,  and  reduce 
confusion  among  the  regulatory 
agencies  reviewing  plans  to  ensure 
response  contractor  capabilities. 

Several  commenters  supported  EPA’s 
proposed  definition  citing  its  greater 
simplicity  and  flexibility;  however, 
these  commenters  stressed  that  the  RA 
be  granted  broad  flexibility  in  exercising 
his  or  her  authority  to  determine 
appropriate  “other  approved  means.” 

In  today’s  final  rule,  the  definition  of 
“contract  or  other  approved  means”  has 
been  revised  to  replace  the  term 
“response  contractor”  with  the  term  "oil 
spill  removal  organization(s)”  to  match 
the  USCG’s  language.  For  clarification, 
EPA  also  adds  a  definition  for  “oil  spill 
removal  organization”  in  §  112.2  of 
today’s  rule.  The  definition  is  similar  to 
that  used  in  the  USCG's  interim  final 
rule  for  MTR  facilities.  An  OSRO  is 
defined  as  an  entity  that  provides 
response  resources,  and  includes  any 
for-profit  or  not-for-profit  contractor, 
cooperative,  or  in-house  response 
resources  that  have  been  established  in 
a  geographic  area  to  provide  required 
response  resources.  These  changes  do 
not  alter  the  meaning  of  the  term 
“contract  or  other  approved  means”  as 
originally  proposed.  The  EPA  definition 
includes  four  means  that  owners  or 
operators  can  use  to  ensure  the 
availability  of  required  response 
resources.  The  first  is  a  written  contract 
with  an  OSRO(s)  (i.e.,  a  response 
contractor).  The  second  is  for  the  facility 
owner  or  operator  to  provide  and 
operate  facility-owned  equipment.  The 
third  is  active  membership  in  an 
OSRO(s)  (i.e.,  a  local  or  Regional  oil 
spill  response  cooperative). 

Finally,  EPA’s  fourth  means  has  the 
flexibility  inherent  in  the  USCG’s 
previously  referenced  methods  in  that  it 
allows  all  regulated  facilities  to  propose 
other  means  of  demonstrating  adequate 
response  capability,  subject  to  approval 
by  the  appropriate  RA.  Among  the  kinds 
of  instruments  which  an  RA  might  find 
a  sufficient  means  of  ensuring 
availability  of  required  resources  is  a 
document  that  incorporates  the 
elements  set  out  in  the  USCG’s  interim 
final  rule  for  MTR  facilities  at  33  CFR 
154.1028(a)(4)  (i)  through  (iii).  For 
example,  an  RA  might  find  a  document 


sufficient  to  ensure  availability  if  it 
identified  the  response  resources  being 
provided  by  the  OSRO(s);  set  out  the 
parties’  acknowledgement  that  the 
OSRO(s)  intends  to  commit  the 
resources  in  the  event  of  a  response; 
permitted  EPA  to  verify  the  availability 
of  resources  through  tests,  inspection, 
and  drills/exercises;  and  is  referenced  in 
the  response  plan. 

Maximum  Extent  Practicable 

The  OPA  requires  that  a  facility 
response  plan  be  developed  to  respond 
to  the  maximum  extent  practicable,  to  a 
worst  case  discharge  of  oil.  The 
Conference  Report  states  that  to 
determine  maximum  extent  practicable, 
the  President  should  “consider  the 
technological  limitations  associated 
with  oil  spill  removal,  and  the  practical 
and  technical  limits  of  the  spill 
response  capabilities  of  individual 
owners  and  operators.”  (H.R.  Rep.  No. 
101-653, 101st  Cong.,  2d  Sess.  1991  at 
p.  150.) 

In  §  112.2  of  the  proposed  rule,  EPA 
proposed  to  define  “maximum  extent 
practicable”  as  “the  limitations  used  to 
determine  oil  spill  planning  resources 
and  response  times  for  on-water 
recovery,  shoreline  protection,  and 
cleanup  for  worst  case  discharges  from 
onshore  non-transportation-related 
facilities  in  adverse  weather.  The 
appropriate  limitations  for  such 
planning  are  available  technology  and 
the  practical  and  technical  limits  on  an 
individual  facility  owner  or  operator.” 

Numerous  commenters  objected  to 
EPA’s  definition.  Many  of  the 
commenters  argued  that  EPA  <jid  not 
consider  economic  limits  in  defining 
maximum  extent  practicable,  and  that 
Congress  intended  for  EPA  to  evaluate 
costs  and  other  economic  considerations 
in  defining  the  term.  Two  commenters 
suggested  that  EPA  amend  the  term  to 
include  the  word  “economic.”  Another 
commenter  stated  that  Congress 
intended  for  the  Agency  to  apply  the 
concept  based  on  what  is 
technologically  and  economically 
feasible  for  an  individual  owner  or 
operator,  and  EPA  was  remiss  in  failing 
to  engage  the  industry  in  a  discussion  of 
costs  from  the  industry’s  perspective. 
This  last  point,  they  argued,  was 
compounding  the  USCG’s  failure  to 
engage  the  industry  in  a  “full-blown 
discussion  of  costs”  during  its 
Negotiated  Rulemaking  on  the  vessel  oil 
response  plan  rule.  The  commenter 
argued  further  that  in  determining 
"maximum  extent  practicable”  for 
owners  and  operators,  EPA  was  required 
to  factor  in  public  response  resources. 

One  commenter  said  that  there  are  so 
few  oil  spill  response  organizations 
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available  that  the  demand  for  their 
services  to  meet  worst  case  discharge 
planning  volumes  would  place  an 
undue  financial  burden  on  facility 
owners  and  operators  who  must  procure 
those  services.  Another  commenter 
suggested  a  revision  to  the  definition  to 
delegate  authority  to  the  RA  to  decide 
what  “maximum  extent  practicable" 
means.  Some  said  that  EPA  should 
revise  the  definition  to  make  it  more 
consistent  with  the  USCG’s. 

EPA  has  factored  costs  into  the 
definition  of  maximum  extent 
practicable  through  procedures 
contained  in  Appendix  E  to  today’s  rule 
to  be  used  by  owners  or  operators  to 
determine  appropriate  levels  of 
response  resources.  (As  discussed  later 
in  this  preamble,  the  requirements  in 
Appendix  E  were  prepared  from  a 
similar  set  of  instructions  developed  by 
the  USCG.)  For  example,  in  determining 
what  is  “practicable,"  Appendix  E  sets 
caps  for  the  facility  on  the  amount  of 
response  resources  for  which  a  facility 
owner  or  operator  must  contract  or 
ensure  by  other  approved  means.  These 
caps  reflect  the  limits  of  currently 
available  technology  and  private 
removal  capabilities,  and  will  be 
adjusted  upward  to  reflect  anticipated 
increases  in  private  removal  capabilities 
through  the  year  2003.  Appendix  E  also 
includes  tiered  arrival  times  for 
response  resources  so  that  a  facility 
owner  or  operator  does  not  have  to  plan 
for  all  required  resources  to  be  located 
at  the  facility  or  in  its  immediate  area. 

With  regard  to  the  involvement  of 
Federal  response  resources  in 
determining  maximum  extent 
practicable,  EPA  notes  that  a  major 
objective  of  the  OPA  amendments  to 
section  311(j)(5)  of  the  CWA  is  to  create 
a  system  in  which  private  parties  supply 
the  bulk  of  response  resources  needed 
for  an  oil  spill  response  in  a  given  area. 
A  worst  case  discharge  will  likely 
require  the  use  of  both  public  and 
private  resources.  However,  section 
311(j)(5)(C)(iii)  states  specifically  that  a 
facility  owner  or  operator  must  identify 
and  ensure  by  contract  or  other 
approved  means  the  availability  of 
private  personnel  and  equipment 
necessary  to  remove  to  the  maximum 
extent  practicable  a  worst  case 
discharge.  EPA  cannot,  in  defining 
"maximum  extent  practicable,"  abrogate 
this  statutory  requirement. 

In  response  to  the  comment  that  the 
rule  will  benefit  response  contractors  at 
great  cost  to  owners  and  operators,  EPA 
notes  that  the  statute  requires  owners 
and  operators  to  ensure  the  availability 
of  private  resources.  In  setting  out  four 
ways  to  ensure  availability  (only  one  of 
which  is  a  written  contractual 


agreement),  EPA  has  attempted  to  give 
private  parties  the  maximum  possible 
flexibility  to  construct  arrangements  to 
meet  this  statutory  objective. 

EPA  agrees  with  the  commenters  who 
suggested  that  the  definition  of 
maximum  extent  practicable  be  made 
more  consistent  with  the  USCG’s  and 
that  the  RA  have  the  ability  to  evaluate 
“maximum  extent  practicable"  in  a 
given  Region.  Therefore,  in  §  112.2  of 
the  final  rule,  the  definition  of 
"maximum  extent  practicable”  is 
revised  to  be  more  consistent  with  the 
USCG’s  and  to  include  a  provision  on 
RA  authority. 

Other  Definitional  Changes 

Commenters  suggested  that  EPA  and 
the  USCG  should  better  coordinate 
certain  parts  of  their  respective 
regulations  to  allow  complexes  to  follow 
a  single  set  of  requirements.  As 
discussed  in  Section  LC  of  this 
preamble,  EPA  and  the  USCG 
participated  in  a  series  of  cross-agency 
meetings  to  facilitate  consistency  in 
response  plan  requirements.  In  today’s 
final  rule,  EPA  has  revised  the 
definitions  of  “adverse  weather”  and 
“contracts  or  other  approved  means”  in 
§  112.2  of  the  rule;  added  a  definition  of 
“oil  spill  removal  organization”  in 
§  112.2  of  the  rule;  and  revised  “Great 
Lakes,”  "higher  volume  port  area,”  and 
“inland  area"  in  Appendix  C  of  the  rule 
to  more  closely  follow  the  USCG’s 
definitions  in  its  interim  final  rule  for 
MTR  facilities.  In  addition,  EPA  adds  to 
Appendix  E  definitions  for  the  terms 
“nearshore,”  “ocean,”  “operating  area," 
and  “operating  environment,”  also 
adopted  from  the  USCG’s  interim  final 
rule  for  MTR  facilities.  These  revisions 
are  conforming  changes  and  are  for  the 
most  part  non-substantive.  A  summary 
of  the  changes  follows.  (The  definitions 
of  “contracts  or  other  approved  means” 
and  “oil  spill  removal  organization”  are 
discussed  elsewhere  in  this  preamble.) 

•  The  definition  of  “adverse  weather” 
is  revised  to  include  references  to 
weather  conditions  such  as  wave  height, 
ice  conditions,  temperatures,  weather- 
related  visibility,  and  currents  within 
the  area  in  which  the  equipment  is  to 
function.  These  changes  result  in  an 
expanded  definition  of  “adverse 
weather”  that  is  as  consistent  as 
possible  with  the  USCG  definition  of  the 
same  term,  that  incorporates  relevant 
weather  conditions  which  contribute  to 
adverse  weather,  and  that  maintains  a 
standard  against  which  to  evaluate 
weather  conditions. 

•  A  definition  of  “oil  spill  removal 
organization”  (OSRO)  has  been  added, 
because  this  term  is  included  in  the 


definition  of  “contract  or  other 
approved  means.” 

•  The  definition  of  “Great  Lakes”  is 
revised  to  match  the  USCG’s  definition. 

•  The  definition  of  “higher  volume 
port  area”  was  revised  to  add  several 
port  areas  contained  in  the  USCG’s 
definition. 

•  The  definition  of  “inland  area”  was 
changed  to  remove  rivers  and  canals 
from  the  water  bodies  that  are  excluded 
in  the  USCG’s  definition. 

•  The  definition  of  “nearshore”  was 
added  to  ensure  greater  consistency 
with  the  USCG’s  interim  final  rule  for 
MTR  facilities  and  facilitate  the  use  of 
Appendix  E. 

•  The  definition  of  “ocean”  as  it 
applies  to  facilities  in  EPA’s  jurisdiction 
was  added  to  be  consistent  with  the 
USCG’s  interim  final  rule  for  MTR 
facilities  and  facilitate  the  use  of 
Appendix  E.  “Ocean”  describes  the 
operating  environment  normally  found 
in  nearshore  areas. 

•  The  definition  of  “operating  area” 
was  added  to  be  consistent  with  the 
USCG’s  interim  final  rule  for  MTR 
facilities  and  facilitate  the  use  of 
Appendix  E.  “Operating  area”  means 
the  geographic  location  in  which  a 
facility  is  handling,  storing,  or 
transporting  oil.  The  four  operating 
areas  applicable  to  EPA’s  jurisdiction 
are  Rivers  and  Canals,  Inland  Areas, 
Nearshore,  and  Great  Lakes.  The 
operating  area  classification  may  not  be 
changed  by  the  OSC  and  the  boundaries 
of  each  area  are  specified  in  their 
definition. 

•  The  definition  of  “operating 
environment”  was  added  to  be 
consistent  with  the  USCG’s  interim  final 
rule  for  MTR  facilities  and  facilitate  the 
use  of  Appendix  E.  “Operating 
environment”  means  the  conditions  in 
which  the  response  equipment  is 
designed  to  function.  The  four  operating 
environments  are  Rivers  and  Canals, 
Inland  Areas,  Great  Lakes,  and  Oceans. 
The  OSC  may  reclassify  a  specific  body 
of  water  in  the  ACP  to  better  reflect 
conditions  expected  to  be  encountered 
in  an  operating  area  during  response 
activities.6 

6  The  conditions  present  in  each  operating 
environment  (i.e.T  significant  wave  height  and  sea 
state)  are  listed  in  Table  1  of  Appendix  E  and  will 
normally  be  conditions  present  in  each 
corresponding  operating  area.  For  example,  an 
owner  or  operator  whose  facility  is  located  on  a 
river  (i.e.,  the  Rivers  and  Canals  operating  area)  will 
normally  have  to  plan  to  respond  to  a  spill  using 
equipment  capable  of  functioning  in  the  Rivers  and 
Canals  operating  environment,  (i.e.,  the  conditions 
described  by  a  significant  wave  height  of  less  than 
or  equal  to  1  foot  or  a  sea  state  of  1).  The  Ocean 
operating  environment  normally  describes  the 
conditions  present  in  the  Nearshore  operating  area 
(i.e.,  significant  wave  height  of  less  than  or  equal 
to  6  feet  and  a  sea  state  between  3  and  4).  While 
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These  changes  should  eliminate 
confusion  on  the  part  of  owners  or 
operators  of  complexes  in  complying 
with  the  response  plan  requirements 
contained  in  today’s  rule,  and  facilitate 
the  development  of  a  single  plan  with 
separate  sections  addressing  each 
component  of  a  complex  regulated  by 
more  than  one  agency. 

Equipment  Requirements 

In  Appendix  F  to  the  proposed  rule 
(Appendix  E  in  this  final  rule),  EPA 
provided  methodologies  to  assist  facility 
owners  and  operators  in  determining 
the  types  and  amounts  of  equipment 
and  response  times  that  are  needed  to 
respond  to  spills  of  a  given  size.  As 
discussed  previously,  the  methodologies 
were  prepared  from  similar  instructions 
developed  by  the  USCG  and  adapted  to 
reflect  the  type  and  location  of  facilities 
that  EPA  regulates.  The  Agency 
requested  comment  on  the  procedures 
contained  in  Appendix  F  of  the 
proposed  rule  for  the  determination  and 
evaluation  of  required  response 
resources.  In  addition,  EPA  solicited 
comment  on  whether  the  methodologies 
are  appropriate  for  planning  for  inland 
spills  by  owners  or  operators  of  non¬ 
transportation-related  onshore  facilities. 

Numerous  comments  were  received 
on  proposed  Appendix  F  (Appendix  E 
in  this  final  rule).  In  general, 
commenters  requested  that  EPA  and  the 
USCG  work  toward  facilitating  a  greater 
degree  of  consistency  in  their  respective 
sets  of  equipment  requirements.  As 
discussed  previously,  a  series  of  cross¬ 
agency  meetings  were  conducted  to 
resolve  differences  between  the 
approaches  taken  by  the  various  Federal 
agencies  implementing  OPA 
requirements. 

For  reasons  discussed  earlier  in  this 
preamble,  proposed  Appendix  F  has 
been  renamed  and  relettered  as 
Appendix  E  of  today’s  final  rule  and  the 
mandatory  nature  of  certain 
requirements  has  been  clarified  while 
preserving  flexibility  for  facilities  with 
unique  circumstances.  Other  changes 
(including  the  definitional  changes 
already  discussed)  have  been  made  to 
ensure  consistency  with  Appendix  C  of 
the  USCG’s  interim  final  rule  for  MTR 
facilities.  Consistency  between  the 
rulemakings  will  help  the  regulated 
community  to  develop  and  implement 
response  plans  efficiently.  A  discussion 
of  the  major  issues  raised  by 


the  OSC  can  not  change  the  operating  area,  he  or 
she  may  change  the  operating  environment  for  a 
given  location  if  it  is  determined  that  the  new 
operating  environment  better  describes  the 
conditions  present  at  that  location.  Any 
reclassification  of  a  specific  location  must  be  done 
in  the  appropriate  ACP. 


commenters  on  the  equipment  appendix 
follows. 

In  the  table  in  section  5.3  of  the 
appendix,  tiered  response  times  for 
facilities  in  the  Great  Lakes  operating 
area  were  grouped  with  the  response 
times  for  the  Higher  Volume  Port 
operating  areas.  Commenters  stated  that 
EPA’s  tiered  response  times  should 
match  those  used  by  the  USCG.  To 
maintain  consistency  with  the  USCG, 

EPA  has  changed  the  Table  in  section 

5.3  of  Appendix  E.  The  Great  Lakes 
have  been  grouped  with  all  other  rivers, 
inland,  and  nearshore  areas  into  Tiers  1, 
2,  and  3  with  response  times  of  12,  36, 
and  60  hours,  respectively.  Conforming 
changes  are  also  included  in  section 

7.2.3  of  Appendix  E. 

Because  of  the  frequency  of  spills  to 
shallow  waters  and  the  need  for 
specialized  recovery  devices  in  these 
environments,  EPA  adds  section  5.6  to 
Appendix  E.  This  section  was  adopted 
from  the  USCG’s  interim  final  rule  for 
MTR  facilities  and  requires  facility 
owners  or  operators  to  ensure  that 
resources  are  available  for  shallow  water 
response  activities.  The  provisions 
indicate  that  at  least  20  percent  of  the 
on-water  response  equipment  should  be 
identified  for  operating  in  water  6  feet 
deep  or  less. 

In  the  proposed  rule,  EPA  proposed 
that  owners  or  operators  consider  four 
groups  of  oil  (the  heavier  oils  were 
included  in  the  Group  4  oils)  when 
evaluating  response  resources. 
Commenters  stated  that  EPA  should 
adopt  a  separate  category  for  oils  with 
a  specific  gravity  greater  than  or  equal 
to  1.0  and  provide  appropriate 
guidelines  to  determine  response 
resources  for  discharges  of  such  oils.  In 
today’s  rule,  EPA  adds  a  category  for 
Group  5  oils  to  the  definition  of 
“persistent  oils.”  Group  5  oils  are  oils 
with  a  specific  gravity  of  greater  than  or 
equal  to  1.0.  Because  Group  5  oils  sink 
or  remain  suspended  beneath  the 
water’s  surface,  the  resources  and 
techniques  that  needed  to  respond  to 
discharges  of  these  types  of  oils  are 
different  from  those  used  to  respond  to 
discharges  of  oils  that  float  on  water. 
Response  resource  requirements  and  the 
specific  conditions  that  owners  and 
operators  need  to  consider  when 
planning  to  respond  to  discharges  of 
Group  5  oils  are  added  in  section  7.6  of 
Appendix  E.  To  ensure  adequate 
response  resource  planning,  EPA 
clarifies  in  section  7.2.2  of  Appendix  E 
that,  in  order  to  identify  the  required 
amount  of  response  equipment, 
facilities  handling,  storing,  or 
transporting  some  combination  of  Group 
1  through  4  oils  (e.g.,  a  Group  1  oil  and 
a  Group  3  oil)  must  do  separate 


calculations  using  the  worksheet  in 
Attachment  E-l  for  each  oil  group  on 
site  except  for  those  oil  groups  that 
constitute  10  percent  or  less  by  volume 
of  the  total  storage  capacity  at  the  , 
facility.  Owners  or  operators  must  then 
select  the  oil  group  that  results  in  the 
largest  on-water  recovery  volume  to 
plan  for  the  amount  of  response 
resources  for  a  worst  case  discharge. 
(Group  5  oils  should  be  addressed 
separately 'using  the  separate  procedures 
to  determine  response  resources  that  are 
contained  in  Appendix  E.) 

In  the  proposed  rule,  EPA  proposed 
that  owners  or  operators  of  facilities  that 
handle,  store,  or  transport,  non- 
petroleum  oils  calculate  an  amount  of 
response  equipment  by  grouping  all 
non-petroleum  oils  as  Group  4  oils  and 
using  the  associated  emulsification 
factors  and  other  parameters  listed  in 
the  tables  of  Appendix  F  of  the 
proposed  rule.  Some  commenters 
suggested  that  EPA  establish  separate 
response  plan  requirements  and 
selection  criteria  for  owners  or  operators 
of  facilities  that  handle,  store,  or 
transport  non-petroleum  oils.  These 
commenters  argued  that  fundamental 
chemical  and  physical  differences 
between  petroleum  and  non-petroleum 
oils  indicate  the  necessity  for  different 
response  techniques  and  equipment. 

Two  of  the  commenters  stated  that 
USCG  regulations  create  separate 
response  plan  development  and 
evaluation  criteria  for  non-petroleum 
oils,  and  one  commenter  recommended 
that  EPA  adopt  the  USCG  criteria.  Some 
commenters  stated  that  for  the  purposes 
of  this  rulemaking,  the  term  “oil” 
should  exclude  non-petroleum  oils. 

EPA  has  determined  that  for  the 
purposes  of  section  311(j)  planning,  the 
OPA  includes  non-petroleum  oils.  The 
Agency  notes  that  the  definition  of  "oil” 
in  the  Clean  Water  Act  includes  oil  of 
any  kind,  and  that  EPA  uses  this  broad 
definition  in  40  CFR  part  110,  Discharge 
of  Oil. 

EPA  agrees  with  commenters  that 
certain  equipment  and  strategies  used 
for  petroleum  oil  spills  may  be 
inappropriate  for  non-petroleum  oil. 

The  Agency  further  agrees  that  making 
its  regulations  match  the  USCG’s  as 
nearly  as  practicable  will  reduce  the 
prospects  for  confusion  among  facility 
owners  or  operators — especially  owners 
or  operators  of  complexes.  Reducing 
confusion,  in  turn,  increases  compliance 
at  the  least  possible  cost  and  expedites 
the  development  of  a  national  oil 
response  planning  program.  Therefore, 
the  Agency  has  decided  to  adapt  for 
non- transportation-related  facilities 
under  EPA  jurisdiction,  the  USCG 
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approach  to  determine  response 
resources  for  non-petroleum  oils. 

This  adaptation  means  that  in 
calculating  required  response  resources 
for  non-petroleum  facilities,  an  owner  or 
operator  will  not  use  emulsification  or 
evaporation  factors  in  Table  3  of 
Appendix  E.  Rather,  these  facility 
owners  or  operators  must:  (1)  Show 
procedures  and  strategies  for  responding 
to  the  maximum  extent  practicable  to  a 
worst  case  discharge;  (2)  show  sources 
of  equipment  and  supplies  necessary  to 
locate,  recover,  and  mitigate  discharges; 
(3)  demonstrate  that  the  equipment 
identified  will  work  m  the  conditions 
expected  in  the  relevant  geographic 
areas,  and  respond  within  the  required 
times  (according  to  Table  1  of  Appendix 
E);  and  (4)  ensure  the  availability  of 
required  resources  by  contract  or  other 
approved  means.  At  such  time  as  there 
are  results  from  research  on  such  factors 
as  emulsification  or  evaporation  of  non- 
petroleum  oil,  additional  changes  may 
be  made  to  the  rule  for  response 
resources  for  response  planning  for  non¬ 
petroleum  oil  facilities.  Section  7.7  has 
been  added  to  Appendix  E  to  reflect 
these  changes. 

Several  commenters  noted  that  the 
statutory  definition  of  oil  includes  a 
wide  variety  of  oils,  such  as  petroleum 
oils  and  non-petroleum  oils  that  can 
affect  the  environment  by  a  variety  of 
mechanisms.  Response  strategies 
associated  with  non-petroleum  oils  may 
differ  from  those  associated  with 
petroleum  oils.  Therefore,  EPA  is 
providing  these  definitions  to  assist 
owners  or  operators  in  distinguishing 
between  oil  types. 

•  Petroleum  oil  means  petroleum  in 
any  form  including  crude  oil,  fuel  oil, 
mineral  oil,  sludge,  oil  refuse,  and 
refined  products. 

•  Non-petroleum  oil  means  oil  of  any 
kind  that  is  not  petroleum-based.  It 
includes  animal  fat,  vegetable  oil,  and 
other  non-petroleum  oil. 

•  Animal  fat  means  a  non-petroleum 
oil,  fat,  or  grease  derived  from  animal 
oils  not  specifically  identified 
elsewhere. 

•  Vegetable  oil  means  a  non¬ 
petroleum  oil  or  fat  derived  from  plant 
seeds,  nuts,  kernels  or  fruits  not 
specifically  identified  elsewhere. 

•  Other  non-petroleum  oil  means  a 
non-petroleum  oil  of  any  kind  that  is 
not  generally  an  animal  fat  or  vegetable 
oil. 

Additional  changes  made  to  the 
equipment  requirements  to  match  the 
USCG’s  requirements  are  as  follows: 

•  Section  2.3.1  is  added.  This  section 
indicates  that  the  RA  may  require 
owners  or  operators  to  identify  in  the 
facility  response  plan  boom  that  meets 


the  boom  criteria  in  Table  1  of 
Appendix  E.  If  documentation  that  the 
boom  meets  the  Table  1  criteria  is 
unavailable,  the  RAmay  require  that  the 
boom  be  tested  in  accordance  with 
ASTM  standards. 

•  The  on-water  speed  for  determining 
the  travel  time  to  the  site  of  the 
discharge  was  adjusted  from  10  knots  to 
5  knots  in  section  2.6  of  Appendix  E. 

•  A  provision  was  added  to  section 
3.3.1  of  Appendix  E  for  complexes  with 
a  marine  transfer  component  to  provide 
an  amount  of  boom  that  is  equal  to  two 
times  the  length  of  the  largest  vessel  that 
transfers  oil  at  the  facility  or  1,000  feet; 
whichever  is  greater.  For  complexes,  the 
non-transportation-related  portion  of  the 
facility  response  plan  need  not  include 
reference  to  boom  length  if  it  is  already 
referenced  in  the  MTR  portion  of  the 
facility  response  plan. 

•  Language  was  added  to  section  5.4 
of  Appendix  E  to  indicate  that  facility 
owners  or  operators  whose  planning 
volume  exceeds  the  caps  in  Table  5  of 
Appendix  E  must  identify  sources  of 
additional  equipment;  and  clarify  that 
facility  owners  or  operators  who  have 
identified  USCG-classified  OSROs  are 
not  required  to  list  specific  quantities  of 
available  equipment  in  their  response 
plan. 

•  A  provision  was  added  to  section 

6.2  of  Appendix  E  to  allow  the  RA  to 
assign  lower  efficiency  factors  to 
equipment  when  warranted. 

•  A  provision  was  added  to  section 

6.3  of  Appendix  E  to  allow  the  facility 
owner  or  operator  to  use  equivalent  tests 
of  effective  daily  recovery  rates  when 
approved  by  EPA. 

•  Section  6.4  has  been  renumbered  to 
6.3.2  and  provisions  added  for  RA 
determination  of  acceptable  alternative 
efficiency  factors  and  effective  daily 
recovery  capacity. 

•  Sections  7.4,  7.6.3,  and  7.7.5  are 
added  to  clarify  that  owners  or  operators 
must  identify  firefighting  resources  in 
addressing  response  resources  under  the 
plan. 

•  Criteria  for  containment  boom  in 
the  ocean  operating  environment  were 
added  to  Table  1  of  Appendix  E. 

EPA  considered  whether  to  adopt 
language  in  Appendix  E  to  address  the 
use  of  dispersants  and  in-situ  burning. 
Some  commenters  suggested  that  the 
Agency  address  these  response 
measures  using  Section  8  of  the  USCG’s 
Appendix  C  as  a  model.  In  today’s  final 
rule,  EPA  has  included  some 
information  from  Section  8  of  the 
USCG’s  Appendix  C  to  address  the  use 
of  dispersants  listed  on  the  NCP  Product 
Schedule.  Use  of  dispersants  during 
spill  response  will  be  based  on  the 


provisions  of  the  NCP  7  and  applicable 
ACP.  The  USCG  permits  a  limited  offset 
against  required  response  resources  if 
the  use  of  dispersants  or  in-situ  burning 
is  part  of  the  response  strategy.  EPA  will 
not  include'  such  an  offset  for  non¬ 
transportation-related  facilities  for  two 
reasons.  To  date,  the  ACPs  do  not  allow 
use  of  dispersants  in  inland  waters  and 
a  facility  under  EPA  jurisdiction  in  a 
coastal  area  cannot  use  dispersants 
given  the  shallow  water  depth. 

Verification  of  Response  Capability 

In  the  preamble  to  the  proposed  rule, 
EPA  stated  that  it  may  use  various 
methods  (including  an  OSRO 
certification  or  approval  program) 
during  the  plan  review  process  to 
evaluate  the  availability  and  adequacy 
of  personnel  and  equipment  to  respond 
to  a  worst  case  discharge,  to  the 
maximum  extent  practicable.  The 
Agency  has  reviewed  the  USCG  OSRO 
classification  process.  This  is  a 
voluntary  process  whereby  OSROs  can 
submit  a  description  of  their  resources 
and  capabilities  to  the  USCG  National 
Strike  Force  Coordination  Center  and  be 
evaluated  for  classification  according  to 
their  capabilities.  This  process  assists 
vessel  and  facility  owners  trying  to 
locate  appropriate  resources,  and 
simplifies  the  planning  process  by 
allowing  these  owners  (who  identify  an 
OSRO(s)  to  meet  response  resource 
requirements)  simply  to  list  the  OSRO(s) 
and  its  classification  in  the  response 
plan,  rather  than  list  equipment 
recovery,  containment,  and  storage 
resources  in  the  plan.  The  Agency 
specifically  requested  comments  on  the 
criteria  to  evaluate  OSRO  agreements,  a 
mechanism  for  approving  OSROs,  and 
the  advisability  of  establishing  an  OSRO 
approval  process. 

Most  commenters  agreed  that  EPA 
should  establish  its  own  OSRO 
classification  process  or  use  the  USCG’s 
classification  process  to  streamline  the 
development  of  facility  response  plans. 
Many  of  these  commenters  agreed  that 
EPA  should  coordinate  with  the  USCG 
in  planning  such  a  program,  if  it  is  to 
be  different  from  the  USCG’s 
classification  process.  Several 
commenters  specifically  mentioned  that 
details  of  response  resources  should  not 
be  required  within  the  response  plans. 
These  commenters  felt  that  this 
information  would  distract  from  the 
emergency  purpose  of  the  document.  A 
few  commenters  offered  additional 
criteria  to  be  used  in  the  evaluation  of 
response  resources.  In  dissent,  some 


7  Facility  owners  or  operators  may  call  the  NCP 
Hotline  at  202  260-2343  for  information  on  the 
current  NCP  Product  Schedule. 
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commenters  requested  a 
“standardization  approach”  using 
performance  criteria  instead  of  a 
classification  process. 

EPA  is  not  implementing  a  new  OSRO 
classification  program  at  this  time. 
Facility  owners  or  operators  can  rely  on 
the  USCG  OSRO  classification  process 
or  other  appropriate  OSRO  evaluation 
programs  in  place  at  the  State  level  for 
defined  geographic  areas  (e.g.,  State  of 
Washington)  to  identify  in  the  plan 
resources  to  respond  to  a  worst  case 
discharge,  to  the  maximum  extent 
practicable.  However,  where  the 
provider  of  response  resources  is  not  a 
USCG-classified  OSRO  (or  State- 
evaluated  OSRO),  RAs  have  the  option 
to  perform  their  own  evaluation  or 
verification  to  ensure  that  equipment  is 
available  and  is  in  proper  condition.  In 
this  evaluation,  the  RA  may  consider 
several  factors  including:  the  proximity 
of  response  resources  to  the  facility;  the 
adequacy  of  equipment  and  personnel 
resources;  the  OSRO’s  past  performance 
and  safety  record;  the  number  of 
additional  facilities  the  OSRO  has 
agreed  to  support;  knowledge  of  state-of- 
the-art  response  techniques;  knowledge 
of  local  fish  and  wildlife  and  sensitive 
environments  and  the  ACP;  the 
adequacy  of  the  incident  command 
structure;  record-keeping  practices  for 
personnel  safety  equipment;  and 
proficiency  in  spill  management.  This 
evaluation  may  involve  visiting  such 
organizations  to  determine  whether 
equipment  is  available  and  in  good 
working  order.  Facility  owners  or 
operators  also  should  consider  such 
factors  when  they  evaluate  the 
capabilities  of  an  OSRO(s)  to  be  listed 
in  the  response  plan.  RAs  also  may 
evaluate  an  OSRO’s  capabilities 
(including  the  facility  owner’s 
equipment  and  response  resources 
when  this  is  the  case)  during  PREP  area 
drills/exercises.  EPA  chose  not  to  adopt 
a  specific  classification  program  of  its 
own  to  avoid  an  additional  step  in  the 
process  to  prepare  and  review  facility 
response  plans. 

Fish  and  Wildlife  and  Sensitive 
Environments 

EPA  has  identified  proximity  to  fish 
and  wildlife  and  sensitive  environments 
as  a  factor  in  the  substantial  harm 
determination.  EPA  intended  for  owners 
or  operators  to  use  Appendix  D  of  the 
proposed  rule  as  interim  guidance  for 
the  identification  of  environmentally 
sensitive  areas  until  ACPs  were 
available.  Several  commenters  urged 
EPA  to  allow  facility  owners  or 
operators  to  use  the  NCP  or  ACPs  for  the 
identification  of  environmentally 
sensitive  areas.  Other  commenters 


stated  that  the  definition  of 
"environmentally  sensitive  areas”  was 
too  broad,  making  it  difficult  to  use  in 
the  determination  of  substantial  harm. 
Some  commenters  objected  to  the  listing 
of  particular  areas  (e.g.,  wetlands, 
national  monuments)  as  sensitive,  while 
others  requested  that  additional  areas 
(e.g.,  water  intakes  for  electric  utilities 
and  municipalities,  National  and  State 
parks,  and  National  forests)  be  included 
in  the  definition  of  sensitive 
environments. 

As  discussed  previously,  EPA  does 
not  include  proposed  Appendix  D  in 
this  final  rule.  To  serve  the  purpose  of 
proposed  Appendix  D  (i.e.,  to  guide 
owners  or  operators  in  identifying  fish 
and  wildlife  and  sensitive 
environments),  EPA  adds  a  general 
definition  of  “fish  and  wildlife  and 
sensitive  environments”  at  §  112.2  of 
the  final  rule  and  references  certain 
documents  for  further  information.  The 
definition,  adapted  from  the  text  of 
proposed  Appendix  D,  reads  as  follows: 
“areas  that  may  be  identified  by  either 
their  legal  designation  or  by  evaluations 
of  Area  Committees  (for  planning)  or 
members  of  the  Federal  On-Scene 
Coordinators  spill  response  structure 
(during  responses).  These  areas  may 
include  wetlands.  National  and  State 
parks,  critical  habitats  for  endangered/ 
threatened  species,  wilderness  and 
natural  resource  areas,  marine 
sanctuaries  and  estuarine  reserves, 
conservation  areas,  preserves,  wildlife 
areas,  wildlife  refuges,  wild  and  scenic 
rivers,  recreational  areas,  national 
forests,  Federal  and  State  lands  that  are 
research  national  areas,  heritage 
program  areas,  land  trust  areas,  and 
historical  and  archeological  sites  and 
parks.  These  areas  may  also  include 
unique  habitats  such  as:  aquaculture 
sites  and  agricultural  surface  water 
intakes,  bird  nesting  areas,  critical 
biological  resource  areas,  designated 
migratory  routes,  and  designated 
seasonal  habitats.”  To  help  facility 
owners  or  operators  better  address 
required  fish  and  wildlife  and  sensitive 
environments  concerns,  EPA 
contributed  to  a  governmental 
committee  formed  by  various  Federal 
agencies  to  develop  a  consistent 
definition  of  fish  and  wildlife  and 
sensitive  environments.  The  committee 
was  made  up  of  representatives  from 
various  Natural  Resource  Trustee 
agencies  and  from  the  agencies  with 
OP  A  response  plan  authority.  After 
considering  comments  on  the  EPA’s 
proposed  rule,  the  committee  developed 
an  interagency  guidance  document 
based  on  the  information  contained  in 
Appendix  D  of  the  proposed  rule.  The 


introductory  text  has  been  expanded  to 
explain  in  more  detail  some 
environmental  sensitivity  issues,  and 
address  the  substance  of  the  public 
comments  that  EPA  and  the  USCG 
received  on  this  subject.  To  ensure  more 
comprehensive  response  planning  and 
to  better  protect  fish  and  wildlife  and 
sensitive  environments,  Attachment  D- 
IV  ("Vulnerability  of  Aquatic 
Ecosystems”)  and  Attachment  D-V 
(“Vulnerability  Scale  of  Aquatic 
Habitats  Impacted  by  Oil  Spills”)  of 
proposed  Appendix  D  have  been 
replaced  by  Appendix  IV  (“Sensitive 
Biological  and  Human-Use  Resources”) 
and  Appendix  V  ("Ranking  of  Shoreline 
Habitats  Impacted  by  Oil  Spills”), 
respectively  in  the  DOC/NOAA 
guidance. 

In  addition,  other  environmental  areas 
were  added  to  those  listed  in  Appendix 
D,  Attachment  D-I  (“Responsible 
Federal  Agencies  for  Specific 
Environmental  Resources”),  such  as  the 
National  Forest  System,  Areas  of  Critical 
Environmental  Concern,  and  cultural 
resources.  This  guidance  also  contains 
additional  mailing  addresses  and  phone 
numbers  of  government  offices  where 
facility  owners  or  operators  may  obtain 
additional  information.  The  document 
titled,  “Guidance  for  Facility  and  Vessel 
Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments,”  was 
published  in  the  Federal  Register  by 
DOC/NOAA  at  59  FR  14714,  March  29, 
1994.  In  today’s  rule,  EPA  has  removed 
the  Environmentally  Sensitive  Areas 
appendix  that  was  proposed  in  the 
proposed  rule  and  references  to  the 
appendix  contained  in  proposed 
§  112.20.  EPA  refers  facility  owners  and 
operators  to  Appendices  I,  II,  and  III  of 
DOC/NOAA’s  guidance  for  guidance  to 
identify  fish  and  wildlife  and  sensitive 
environments  until  geographic-specific 
annexes  to  the  ACPs  are  refined  to  the 
point  where  they  address  fish  and 
wildlife  and  sensitive  environments 
concerns  in  detail.  As  discussed 
previously,  in  the  inland  zone  (as 
defined  in  40  CFR  300.5),  ACPs  have 
been  developed  and  will  undergo 
continuous  refinement.  Facility  owners  . 
or  operators  may  contact  the  appropriate 
Regional  office  for  fish  and  wildlife  and 
sensitive  environments  information  as  it 
becomes  available. 

Worst  Case  Discharge 

Under  §  112.20(h)(5)  of  the  proposed 
rule,  owners  or  operators  who  must 
prepare  a  facility  response  plan  under 
§  112.20  must  calculate  a  worst  case 
discharge  quantity  as  described  in 
proposed  Appendix  E.  (Appendix  E  has 
been  relabeled  as  Appendix  D  in  today’s 
final  rule.)  This  worst  case  discharge 
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scenario,  in  turn,  directly  influences  the 
quantity  of  spill  response  resources  that 
must  be  available  to  the  facility,  as 
outlined  in  Appendix  D.  In  the 
proposed  rule,  the  determination  of  the 
worst  case  discharge  volume  is  based  on 
the  facility’s  oil  storage  capacity,  with 
additional  factors  taken  into  account  for 
multiple-tank  facilities  with  secondary 
cbntainment  or  adjacent  to  navigable 
waters.  EPA  requested  comments  on 
allow  ing  a  reduction  in  the  worst  case 
discharge  planning  amount  for  facilities 
with  adequate  secondary  containment 
in  place. 

One  commenter  stated  that  no 
reduction  should  be  allow’ed  for 
secondary  containment,  because  oil 
spills  frequently  occur  during  transfer 
operations  that  take  place  outside  of 
secondary  containment.  The  commenter 
added  that,  even  for  those  spills  that 
occur  within  contained  areas,  a  worst 
case  discharge  scenario  should  assume 
some  failure  of  containment  systems  (as 
has  happened  historically  in  spills  from 
facilities  with  secondary  containment). 
Numerous  commenters  requested  that 
EPA  grant  credit  for  secondary 
containment  in  the  formula  to  calculate 
a  facility’s  worst  case  discharge,  thereby 
reducing  the  amount  of  response 
resources  for  which  the  facility  would 
need  to  plan.  Many  of  these  commenters 
generally  supported  credit  for  secondary 
containment,  because  containment  will 
reduce  the  quantity  of  a  spill  that 
escapes  from  the  facility  and  impacts 
the  environment.  Other  commenters 
argued  that  credit  for  secondary 
containment  would  provide  an 
incentive  to  the  regulated  community  to 
enhance  facility  spill  prevention 
systems,  while  others  contended  that 
the  probability  of  both  the  tank  and  its 
secondary  containment  failing 
simultaneously  is  extremely  small. 

In  response  to  commenters’  concerns, 
EPA  has  modified  Appendix  D  to  allow' 
a  20  percent  reduction  in  the  worst  case 
discharge  amount  at  single-tank 
facilities  for  the  presence  of  adequate 
secondary  containment  (i.e., 
containment  equal  to  100  percent  of 
tank  capacity  plus  sufficient  freeboard 
for  precipitation).  The  amount  of  this 
percentage  reduction  is  based  on  an 
analysis  of  the  percentage  of  released  oil 
reaching  navigable  waters  in  the 
historical  spill  record  from  EPA's 
Emergency  Response  Notification 
System  database.8  EPA  believes  that  the 
data  do  not  support  granting  a  larger 

“The  Technical  Background  Document  to 
Support  the  Implementation  of  the  OPA  Response 
Pian  Requirements,  U.S.  EPA.  February  1993. 

A  callable  for  inspection  in  the  Superfund  Docket, 
room  M2615,  at  the  U.S.  Environmental  Protection 
Agency  401  M  Street.  SVV..  Washington.  DC  204R0. 


credit,  nor  do  they  show'  that  a  smaller 
credit  should  be  established.  Historical 
data  illustrate  that  secondary 
containment  is  not  always  completely 
effective,  due  to  wave  effects,  breaches 
in  containment  walls,  or  operator  error 
(such  as  an  open  secondary  containment 
drainage  valve): 

With  respect  to  multiple-tank 
facilities,  EPA  notes  that  it  is  finalizing 
the  proposed  credit  for  secondary 
containment  at  these  facilities.  As  in  the 
proposed  rule,  the  calculation  method 
in  the  final  rule  focuses  on  the  oil 
storage  capacity  of  the  largest  tank 
within  a  secondary  containment  area  or 
a  group  of  tanks  permanently 
manifolded  together  within  a  common 
secondary  containment  area  as  a 
planning  amount  for  the  worst  case 
discharge.  This  amount  reflects  a  credit 
for  secondary  containment  resulting  in 
a  lesser  planning  amount,  than  the 
capacity  of  all  tanks  within  secondary 
containment  or  the  capacity  of  all  tanks 
at  the  facility.  Facilities  that  lack 
secondary  containment  would  therefore 
be  required  to  include  the  capacity  of  all 
storage  tanks  without  secondary 
containment  in  their  worst  case 
discharge  volume,  while  those  facilities 
with  credit  for  secondary  containment 
would  only  need  to  consider  the 
capacity  of  the  largest  tank  or  group  of 
tanks  within  a  single  secondary 
containment  area.  As  such,  the  presence 
of  secondary  containment  leads  to  a 
significant  credit  that  reduces  the  worst 
case  discharge  planning  amount  and  the 
associated  response  resource 
requirements. 

Numerous  commenters  requested  that 
EPA  grant  credit  for  facility  spill 
prevention  measures  and  practices 
(other  than  secondary  containment)  in 
the  calculation  of  the  worst  case 
discharge.  Specific  preventive  measures 
mentioned  by  commenters  include 
tertiary  containment,  conformance  with 
American  Petroleum  Institute  tank 
standards,  automatic  shutdown  systems, 
high-level  alarms,  corrosion  protection, 
and  hydrostatic  testing.  Many 
commenters  generally  supported  credit 
for  specific  preventive  measures 
because  of  the  capacity  of  such 
measures  to  reduce  spill  size  or  spill 
migration.  Many  commenters  also 
argued  that  credit  for  other  spill 
prevention  measures  would  provide 
incentives  to  the  regulated  community 
to  enhance  spill  prevention  systems. 
Owners  or  operators  would  implement 
such  measures  to  decrease  the  worst 
case  discharge  volume,  and  thus, 
decrease  necessary  expenditures  for 
planning  and  response  resources. 

In  today’s  final  rule,  EPA  retains  the 
credit  for  secondary  containment  at  the 


facility,  but  does  not  provide  additional 
credits  to  facilities  for  the  presence  of 
such  preventive  measures  in  the 
calculation  of  the  worst  case  discharge. 
Although  EPA  encourages  facilities  to 
implement  additional  preventive 
measures  such  as  those  cited  by  the 
commenters,  the  Agency  believes  that 
the  effects  of  these  measures  on  the  si  ze 
and  impact  of  a  potential  spill  are  not 
readily  quantifiable,  nor  as  easily 
supported  with  historical  spill  evidence, 
as  those  of  secondary  containment.  In 
addition,  the  Agency  believes  that 
granting  credit  for  these  prevention 
measures  likely  would  require  a  more 
detailed  verification  and  inspection 
process  than  would  granting  credit  for 
secondary  containment.  Further. 
Congress’  intent  was  that  planning 
reflect  the  worst  case  discharge,  and  that 
the  private  sector  be  encouraged  to 
increase  its  spill  response  capability. 

In  the  calculation  of  a  worst  case 
discharge.  EPA  proposedlo  require 
multiple-tank  facilities  with  secondary 
containment  for  which  the  nearest 
opportunity  for  discharge  (i.e.,  storage 
tank,  piping,  or  fiowline)  is  adjacent  to 
navigable  water,  to  incorporate  an 
additional  10  percent  factor  in  the 
calculation  of  the  worst  case  discharge 
quantity.  (See  Parts  A3  and  B3  of 
Appendix  E  of  the  proposed  rule  )  The 
Agency  proposed  the  10  percent 
distinction  in  the  calculation  of  a  worst 
case  discharge  volume  between 
multiple-tank  facilities  adjacent  to 
navigable  waters  and  those  not  adjacent 
to  navigable  waters  as  a  safety  factor  to 
address  the  potential  for  releases  from 
multiple  tanks. 

Many  commenters  opposed  the  use  of 
a  110  percent  planning  volume  for 
facilities  located  adjacent  to  navigable 
water,  because  a  facility  could  not 
discharge  more  than  100  percent  of  its 
capacity.  Some  commenters  apparently 
did  not  realize  that  the  provision  only 
applied  to  multiple-tank  facilities,  and 
argued  that  the  110  percent  planning 
volume  factor  should  be  eliminated 
because  it  is  impossible  for  a  single  tank 
to  discharge  more  than  100  percent  of 
its  capacity. 

EPA  has  considered  these  comments 
and  has  decided  to  eliminate 
consideration  of  a  facility's  location 
adjacent  to  navigable  waters  from  the 
calculation  of  the  worst  case  discharge. 
Adding  an  additional  10  percent  to  the 
planning  volume  is  unnecessary, 
because  the  emulsification  table  in 
Appendix  E  will  account  for  removing 
material  in  excess  of  tank  capacity  for 
all  petroleum  facilities  for  which  an 
owner  or  operator  must  plan  under  this 
rule.  There  is  no  need  to  impose  an 
additional  cost  burden  on  multiple-tank 
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facility  owners  and  operators  for 
proximity  to  navigable  waters.  In 
Appendix  D  of  today’s  final  rule,  the 
worksheets  have  been  changed 
accordingly;  this  change  will  simplify 
the  calculation  and  reduce  confusion  in 
the  regulated  community. 

Several  commenters  requested  that 
EPA  clarify  its  definition  of 
“permanently  manifolded  tanks”  used 
in  the  calculation  of  a  worst  case 
discharge  volume.  Several  commenters 
expressed  confusion  about  whether 
permanently  manifolded  tanks 
connected  by  piping  systems  with 
valves  that  are  normally  shut,  and 
permanently  manifolded  tanks  that  are 
separated  by  internal  divisions  in  the 
secondary  containment  area,  are 
considered  separate  tanks  for  purposes 
of  the  worst  case  discharge  calculation. 

The  proposed  definition  of 
“permanently  manifolded  tanks” 
indicated  that  such  systems  were  to  be 
considered  as  separate  tanks  for  the 
worst  case  discharge  calculation. 
However,  to  better  clarify  EPA’s  intent, 
the  definition  of  “permanently 
manifolded  tanks”  has  been  modified 
slightly  in  Appendix  D  of  the  final  rule. 
The  changes  make  it  clear  that  within  a 
common  secondary  containment  area, 
interconnected  tanks  are  considered  to 
be  single  tanks  if  one  or  more  of  the 
manifolded  tanks  functions  as  an 
overflow  container  for  another  tank  (i.e., 
is  connected  by  piping  at  the  top).  In 
this  case,  individual  manifolded  tank 
volumes  are  not  combined  when 
calculating  the  worst  case  discharge 
planning  volume.  The  owner  or  operator 
must  provide  evidence  in  the  response 
plan  that  tanks  with  common  piping  or 
piping  systems  are  not  operated  as  one 
unit. 

EPA  recognizes  that  failures 
associated  with  multiple  tanks  that  are 
hydraulically  connected  could  result  in 
the  discharge  of  a  greater  volume  of  oil 
than  the  capacity  of  any  one  of  the 
tanks.  The  definition  of  “permanently 
manifolded  tanks”  adequately  accounts 
for  this  possibility.  The  owner  or 
operator  of  a  facility  with  permanently 
manifolded  tanks  would  combine  the 
capacities  of  all  tanks  manifolded 
together  to  calculate  the  worst  case 
discharge  planning  volume  for  the 
facility. 

Owners  or  operators  of  onshore 
production  facilities  must  consider  both 
storage  capacity  and  production 
activities  in  the  determination  of  a  worst 
case  discharge  planning  volume.  In  the 
proposed  rule,  EPA  defined  production 
volume  for  production  wells  (producing 
by  pumping)  as  the  pumping  rate  of  the 
highest  output  well  at  the  facility, 
multiplied  by  1.5  times  the  number  of 


days  the  facility  is  unattended 
(Appendix  E,  Part  B).  Several 
commenters  stated  that  EPA  had  not 
provided  sufficient  justification  for 
requiring  the  calculation  of  the  worst 
case  discharge  planning  volume  to 
include  use  of  die  1.5  multiplier. 
Commenters  believed  that  the  pumping 
rate  of  the  highest  rate  well  could  easily 
be  determined  and  should  not  be 
artificially  inflated,  and  suggested  that 
the  multiplier  be  used  only  when  the 
rate  of  the  highest  rate  well  is  unknown. 

In  response  to  commenters’  concerns, 
EPA  revised  the  worst  case  discharge 
calculation  in  Appendix  D  of  the  final 
rule  to  require  facility  owners  or 
operators  to  use  the  1.5  multiplier  only 
if  the  rate  of  the  well  with  the  highest 
output  or  the  number  of  days  the  facility 
is  unattended  cannot  be  estimated  with 
certainty.  EPA  believes  that  the  use  of 
the  1.5  multiplier  is  appropriate  in  these 
instances  because  it  provides  a 
conservative  basis  upon  which  to 
incorporate  these  uncertain  estimates  of 
discharge  potential  in  the  calculation  of 
a  worst  case  discharge.  If  the  facility 
owner  or  operator  knows  the  rate  of  the 
well  with  the  highest  output  and  can 
predict  the  number  of  days  that  the 
facility  will  be  unattended,  then  the 
production  volume  for  each  production 
well  (producing  by  pumping)  is  equal  to 
the  pumping  rate  of  the  well,  multiplied 
by  the  greatest  number  of  days  the 
facility  will  be  unattended.  If  the  actual 
pumping  rate  will  exceed  the  planned 
pumping  rate,  or  the  facility  will  be 
unattended  for  longer  than  the  time 
indicated  in  the  facility  response  plan, 
then  the  owner  or  operator  must  amend 
the  facility  response  plan  to  reflect  this 
operational  change  at  the  facility.  The 
owner  or  operator  must  resubmit  the 
appropriate  sections  of  the  plan  in 
accordance  with  §  112.20(d)(1). 

In  Appendix  E  of  the  proposed  rule, 
the  proposed  worst  case  discharge 
planning  volume  for  facilities  with 
exploratory  wells  or  production  wells 
producing  under  pressure  was  the 
forecasted  production  volume  for  the 
highest  output  well  at  the  facility  plus 
the  appropriate  oil  storage  capacity 
component.  The  proposed  rate  for 
exploratory  wells  and  production  wells 
producing  under  pressure  was  the 
maximum  30-day  forecasted  well  rate 
for  wells  10,000  feet  deep  or  less,  or  the 
maximum  45-day  forecasted  well  rate 
for  wells  more  than  10,000  feet  deep. 
Several  commenters  from  the  oil 
industry  stated  that  the  forecasted  well 
rates  were  unwarranted  because  cleanup 
procedures  will  begin  before  the  entire 
volume  of  the  discharge  reaches  the 
environment  Commenters  suggested 
that  EPA  consider  inspection  frequency 


or  time  intervals  equal  to  the 
appropriate  response  tier  as  factors  to 
determine  the  worst  case  discharge 
planning  volume.  In  considering 
revisions  to  the  proposed  worst  case 
discharge  planning  volume  calculation, 
EPA  also  solicited  input  from  MMS, 
which  is  in  the  process  of  promulgating 
response  plan  regulations  for  certain 
offshore  production  facilities. 

EPA  compared  the  response  efforts 
required  and  damage  resulting  from 
discharges  from  production  wells 
producing  under  pressure  or  exploratory 
wells  to  the  response  efforts  required 
and  damage  resulting  from  discharges 
from  storage  tanks  or  production  wells 
producing  by  pumping.  Because 
discharges  from  storage  tanks  or 
production  wells  are  discrete  events,  the 
volume  of  oil  that  is  discharged  is  not 
influenced  by  response  actions  after 
they  have  been  discovered.  For 
production  wells  producing  under 
pressure  and  exploratory  wells, 
response  efforts  can  mitigate  the  effects 
of  the  discharge  during  the  time  it  takes 
response  personnel  to  stop  the  flow  of 
oil.  For  these  reasons,  EPA  has  revised 
the  calculations  for  worst  case  discharge 
planning  volume  for  facilities  with 
exploratory  wells  or  production  wells 
producing  under  pressure. 

The  final  version  of  the  appendix 
(Appendix  D  in  the  final  rule)  requires 
the  facility  owner  or  operator  to 
compare  the  forecasted  rate  of  the 
highest  output  well  to  the  capacity  of 
response  equipment  and  personnel  to 
recover  the  volume  of  oil  that  could  be 
discharged  to  calculate  the  production 
volume.  If  the  well  rate  would 
overwhelm  the  response  efforts,  the 
worst  case  discharge  planning  volume 
would  be  calculated  in  a  manner  similar 
to  that  described  in  the  proposed  rule. 
(See  Method  A  of  Attachment  D-l.)  If 
the  emergency  response  effort  would 
match  or  exceed  the  forecasted  rate  of 
the  highest  output  well,  then  the  facility 
owner  or  operator  would  calculate  the 
production  volume  based  on  the  sum  of: 
1)  the  volume  of  oil  discharge  from  the 
well  between  the  time  of  the  blowout 
and  the  expected  time  the  response 
resources  are  on  scene  and  recovering 
oil;  and  2)  the  volume  of  oil  discharged 
after  the  response  resources  begin 
operating  until  the  spill  is  stopped 
(adjusted  for  the  amount  of  oil 
recovered).  (See  Part  B  of  Attachment 
D-2.)  As  in  the  case  of  production 
facilities  with  wells  producing  by 
pumping,  Part  B  of  Appendix  D  requires 
that  the  appropriate  storage  oil  capacity 
also  be  added  to  the  production  volume 
to  determine  the  worst  case  discharge 
planning  volume.  EPA  describes  these 
methods  to  calculate  the  production 
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volume  for  production  facilities  with 
wells  producing  under  pressure  or 
exploratory  wells  in  Attachment  E>-1, 
“Methods  to  Calculate  the  Production 
Volumes  for  Production  Facilities  with 
Exploratory  Wells  or  Production  Wells 
Producing  Under  Pressure,”  to 
Appendix  D.  ' 

Response  Planning  Levels 

As  part  of  the  response  planning 
requirements,  EPA  proposed  in 
§  112.20(h)(5)  that  “substantial  harm 
facilities”  must  evaluate  smaller,  more 
probable  discharge  quantities  for  their 
facility  response  plan  in  addition  to  the 
worst  case  discharge  specified  by  the 
OPA.  As  proposed,  the  owner  or 
operator  of  a  facility  would  plan  for 
small  (2,100  gallons  or  less)  and 
medium  (between  2,100  gallons  and 
36,000  gallons,  or  ten  percent  of  the 
capacity  of  the  largest  tank,  whichever 
is  less)  discharge  quantities,  provided 
that  these  amounts  are  less  than  the 
worst  case  discharge  amount. 

EPA  received  comments  both  in 
support  of,  and  opposed  to,  the  concept 
of  planning  for  various  response  levels. 
Some  commenters  indicated  that  the 
establishment  of  such  additional 
planning  requirements  was  beyond  the 
OPA  mandate.  Other  commenters 
argued  that  planning  for  smaller  spills 
will  be  encompassed  in  planning  for  a 
worst  case  discharge,  that  planning  for 
smaller  spills  is  a  function  of  good 
management  practices  and  should  not 
be  regulated,  or  that  pre-existing  SPCC 
Plans  adequately  address  smaller  spills. 

EPA  has  considered  these  comments 
and  decided  to  retain  the  planning 
approach  outlined  in  the  proposed  rule. 
Although  planning  for  several  discharge 
amounts  is  not  mandated  specifically 
under  OPA,  EPA  has  broad  and  ample 
regulatory  authority  under  CWA  section 
311(j)(l)(C)  for  such  a  requirement.  The 
Agency  believes  that  discharges  less 
severe  than  a  worst  case  scenario  may 
pose  a  serious  threat  to  navigable 
waters,  especially  from  the  cumulative 
effects  of  several  discharges,  and  that 
preparation  to  respond  to  smaller  spills 
could  lead  to  better  overall  protection  of 
the  nation’s  navigable  waters.  In 
addition,  this  three-level  approach  is 
consistent  with  the  USCG’s 
implementation  of  planning  scenarios 
under  OPA  and  some  State  response 
plan  rulemakings. 

Various  sizes  of  discharges  can 
require  different  types  and  amounts  of 
equipment,  products,  and  personnel, 
and  must  therefore  be  addressed 
separately.  For  example,  a  facility  may 
want  to  hire  a  contractor  to  support 
response  to  a  worst  case  discharge 
scenario,  but  handle  smaller, 


operational  spills  using  its  own 
personnel  and  equipment.  To  the  extent 
that  facility  personnel  are  better  able  to 
address  immediate  actions  associated 
with  smaller  spills,  they  will  be  better 
prepared  to  initiate  a  response  to  a 
worst  case  discharge  until  back-up 
resources  arrive  on-scene.  Increased 
proficiency  in  handling  the  initial  stages 
of  a  discharge  can  result  in  significant 
reductions  in  the  extent  of  spill 
movement  and  associated  impacts  to  the 
environment. 

As  many  commenters  recognized, 
planning  for  responses  to  more 
commonly  occurring  discharges  may  be 
more  beneficial  to  facilities  than 
planning  for  a  worst  case  discharge  that 
has  a  lower  probability  of  occurrence — 
nevertheless,  EPA  continues  to 
recognize  that  this  planning  approach 
may  not  be  appropriate  for  all  facilities, 
including  those  where  the  range  of 
possible  spill  scenarios  is  small.  Under 
today’s  final  rule,  as  in  the  proposed 
rule,  large  facilities  would  still  need  to 
plan  for  three  discharge  amounts,  but  a 
small  facility  may  only  need  to  plan  for 
two  scenarios  or  a  single  scenario  if  its 
worst  case  discharge  falls  within  one  of 
the  specified  ranges. 

To  address  the  planning 
requirements,  the  owner  or  operator 
must  consider  the  different  types  of 
facility-specific  scenarios  that  may 
result  in  discharges  at  the  facility,  To 
the  extent  possible,  the  scenarios  should 
account  for  the  range  of  different 
operations  that  take  place  at  the  facility. 
Appendix  F  of  the  rule  contains 
guidance  on  the  development  of  such 
scenarios  including  a  list  of  areas  of 
operation  to  consider  (e.g.,  oil  storage 
tanks,  piping,  vehicle  rehieling  areas, 
and  tank  car  and  tank  truck  loading  and 
unloading  areas),  and  a  list  of  factors 
that  may  affect  response  efforts  at  the 
facility  (e.g.,  direction  of  spill  pathways, 
weather  conditions,  and  available 
response  equipment).  As  part  of  this 
process,  owners  or  operators  shall 
describe  the  threat  posed  by  mobile 
facilities  operating  on  site,  especially 
during  loading  or  unloading  operations 
where  the  risk  of  a  discharge  is 
increased.  Also,  owners  or  operators  of 
large  facilities  that  handle,  store,  or 
transport  oil  at  more  than  one 
geographically  distinct  location  (e.g.,  oil 
storage  areas  at  opposite  ends  of  a 
single,  continuous  parcel  of  property) 
shall,  as  appropriate,  develop  separate 
sections  of  the  response  plans  for  each 
area  where  oil  is  stored,  used,  or 
distributed. 

Several  commenters  expressed 
confusion  between  the  tiered  planning 
amounts  described  in  proposed 
§  112.20(h)(5)  and  the  response  tiers  in 


proposed  Appendix  F  for  mobilizing 
resources  in  response  to  a  worst  case 
discharge.  To  avoid  confusion  in  the 
final  rule,  EPA  replaces  the  term  “tiered 
planning  scenarios”  with  “response 
planning  levels”  to  describe  small, 
medium,  and  worst  case  response 
planning  amounts. 

Drills/Exercises  and  Training 

The  proposed  rule  contained  general 
requirements  for  response  training  and 
drills/exercises,  but  did  not  specify 
what  the  training  and  drills/exercises 
should  entail.  Specifically,  proposed 
§  1 12.7(f) (l)(iii)  required  that  all 
personnel  involved  in  oil-handling 
activities  participate  in  unannounced 
drills/exercises,  at  least  annually. 
Proposed  §  112.20(h)(8)(ii)  required  that 
the  facility  response  plan  contain  a 
description  and  record  of  training 
courses  and  periodic  unannounced 
drills/exercises  to  be  carried  out  under 
the  response  plan. 

Some  commenters  suggested  that 
training  should  be  required  only  for 
employees  of  “substantial  harm 
facilities”  and  that  only  response 
personnel  should  be  required  to 
participate  in  drills/exercises.  EPA 
notes  that  a  general  training  program  is 
required  at  40  CFR  112.7(e)(10)  for  all 
facilities  subject  to  the  rule.  However, 
the  final  rule  limits  the  requirement  for 
response  training  and  drills/exercises  to 
facilities  that  must  prepare  a  response 
plan. 

One  commenter  argued  that  the  OPA 
does  not  mandate  employee  training. 
EPA  notes  that  the  OPA  added  CWA 
section  311(j)(5)(C)  to  specify  that  the 
response  plan  must  describe  training 
and  periodic  unannounced  drills/ 
exercises  to  be  carried  out  under  the 
plan.  The  Agency  interprets  this 
requirement  to  mean  that  Congress 
intended  for  facilities  to  conduct  a 
program  of  training  and  drills/exercises 
for  response  to  oil  spills. 

EPA  has  moved  some  subject  matter 
on  response  training  and  drills/exercises 
from  proposed  §  112.7  to  a  new  §  112.21 
so  that  all  requirements  relevant  to 
implementation  of  the  OPA  (i.e., 
requirements  for  response  training)  are 
addressed  in  this  final  rule. 
Requirements  for  oil  spill  prevention 
training  that  are  not  necessary  for  the 
OPA  implementation  will  remain  in  . 
proposed  §  112.7(f)  and  will  be 
addressed  in  a  separate  rulemaking. 

To  provide  additional  direction  to  the 
regulated  community  on  what 
constitutes  an  acceptable  training 
program,  EPA  expands  the  discussion  of 
training  in  today’s  final  rule.  As  set 
forth  at  §  112.21,  response  training  must 
be  functional  in  nature  and 
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commensurate  with  the  specific  duties 
of  each  type  of  facility  personnel  with 
responsibilities  under  the  plan.  A 
facility’s  training  program  can  be  based 
on  the  USCG’s  Training  Elements  for  Oil 
Spill  Response,  to  the  extent  applicable 
to  facility  operations,  or  another 
response  training  program  acceptable  to 
the  RA.  The  training  elements  are 
available  from  Petty  Officer  Daniel  Caras 
at  (202)  267-6570  or  fax  267^1085/4065. 

As  set  forth  in  the  OPA,  drills/ 
exercises  are  evolutions  that  are 
designed  to  periodically  test  the  ability 
of  response  personnel  to  ensure  the 
safety  of  the  facility  and  to  mitigate  or 
prevent  discharges  of  oil.  A  drill/ 
exercise  program  is  comprised  of  facility 
drills/exercises,  including  tabletop  and 
deployment  exercises,  both  announced 
and  unannounced,  as  well  as 
participation  in  larger  area  drills/ 
exercises  and  evaluation  of  these  drills/ 
exercises.  The  requirement  to  develop  a 
drill/exercise  program  is  included  at 
§  112.21.  This  section  references  the 
National  PREP.  As  described  in  Section 
I.C  of  this  preamble,  PREP  is  a  joint 
industry /government  effort  to  establish 
recognized  national  guidelines  for 
conducting  drills/exercises  to  meet  the 
OPA  requirements.  Following  the  PREP 
guidelines  (see  Appendix  E  to  this  part, 
section  10,  for  availability)  would 
satisfy  a  facility’s  requirements  for 
drills/exercises  under  this  final  rule. 
Alternately,  under  §  112.21(c),  a  facility 
owner  or  operator  may  develop  a 
program  that  is  not  based  on  the  PREP 
guidelines.  Such  a  program  is  subject  to 
approval  by  the  RA  based  on  the 
description  of  the  program  provided  in 
the  response  plan. 

Descriptions  of  training  and  drills/ 
exercises  for  facility  personnel  engaged 
in  oil  spill  response  must  be  provided 
in  the  plan  as  stated  in  §  112.20(h)(8). 

To  satisfy  this  requirement,  facilities 
must  describe  conformance  with  the 
PREP  guidelines  as  part  of  their 
response  plan  or  provide  a  detailed 
description  of  an  alternative  drill/ 
exercise  program.  Lessons  learned  from 
the  facility  owner’s  or  operator’s 
evaluation  of  response  drills/exercises 
may  help  identify  other  relevant  subject 
areas  for  training.  As  part  of  the  PREP 
development  process,  the  USCG,  with 
assistance  from  other  Federal  agencies, 
OSROs,  and  the  regulated  community, 
is  preparing  a  reference  document  to 
assist  facility  owners  and  operators  in 
the  evaluation  of  their  drills/exercises. 

As  described  in  Section  II.B  of  this 
preamble,  some  commenters  objected  to 
including  logs  for  training  and  drills/ 
exercises  in  the  response  plan.  EFA  will 
not  require  training  records  and  records 
of  drills/exercises  to  be  included  in  the 


response  plan,  because  that  is 
impracticable  without  constantly 
revising  the  plan.  Section 
112.20(h)(8)(iv)  of  the  final  rule  makes 
it  clear  that  the  logs  may  be  included  in 
the  response  plan  or  maintained  as  an 
annex  to  the  response  plan. 

C.  Section-by-Section  Analysis 

This  section  lists  sequentially  the 
major  changes  from  the  proposed  rule 
that  have  been  incorporated  into  today’s 
final  rule.  The  revisions  listed  below 
result  from  consideration  of  public 
comments  on  the  proposed  rule  (as 
previously  discussed,  the  Response  to 
Comments  Document  for  the  Facility 
Response  Plan  Rulemaking  maintained 
at  the  docket  contains  detailed 
summaries  of,  and  responses  to,  all 
comments  received  on  the  proposed 
rule)  and  from  efforts  to  coordinate  EPA 
and  other  Federal  agencies’ 
requirements  for  implementing  response 
plan  regulations  under  the  OPA.  A 
detailed  discussion  of  the  reasoning 
behind  most  of  these  changes  can  be 
found  in  Section  I.C  or  II.B  of  this 
preamble.  In  addition  to  the  major 
changes  detailed  below,  EPA  has  also 
made  a  series  of  minor  editorial  changes 
to  correct  typographical  and 
grammatical  errors,  to  conform  more 
closely  with  language  from  different 
sections  of  today’s  rule  and  language 
from  the  USCG’s  interim  final  rule  for 
MTR  facilities,  and  to  improve  the 
clarity  of  the  requirements. 

As  discussed  in  Section  I  of  this 
preamble,  EPA  will  defer  finalizing 
changes  to  certain  sections  of  the 
regulation  as  proposed  in  the  proposed 
rule.  EPA  plans  to  address  these 
changes  in  a  subsequent  rulemaking. 
Changes  to  the  following  paragraphs 
from  the  proposed  rule  are  not  included 
in  today’s  final  rule:  paragraphs  (d)(4) 
and  (g)  of  §  112.1  (General  Applicability 
and  Notification);  paragraph  (d)  of 
§  112.4  (Amendment  of  Spill 
Prevention,  Control,  and 
Countermeasure  Plan  by  Regional 
Administrator);  and  paragraphs  (a)(2), 
(d),  (f),  (i),  and  (j)  of  §  112.7  (Spill 
Prevention,  Control,  and 
Countermeasure  Plan  general 
requirements).  Also,  Appendix  H 
(Brittle  Fracture  Considerations  in  API 
Standard  653)  as  proposed  at  58  FR 
8824  is  not  included  in  today’s  final 
rule. 

Section  112.2  Definitions 

In  §  112.2,  the  definitions  of  “adverse 
weather,”  “contract  or  other  approved 
means,”  “maximum  extent  practicable,” 
and  “worst  case  discharge”  are  revised; 
the  definitions  of  “alteration”  and 
“repair”  from  the  proposed  rule  are  not 


included;  and  definitions  of  “fish  and 
wildlife  and  sensitive  environments” 
and  "oil  spill  removal  organization”  are 
added. 

Section  112.20  Facility  Response  Plans 

Throughout  §  112.20,  the  term 
“emergency  response  coordinator”  is 
replaced  with  the  term  “qualified 
individual,”  and  the  term 
“environmentally  sensitive  areas”  is 
replaced  with  the  term  “fish  and 
wildlife  and  sensitive  environments.” 

Paragraph  (a)  is  reorganized  and 
revised  to  specify  EPA’s  approach  to 
implement  the  facility  response  plan 
requirements  of  OPA  and  of  this  final 
rule. 

Paragraphs  (a)(2)(ii)  and  (iii) 
(paragraphs  (a)(2)(ii)  and  (iii)  from  the 
proposed  rule)  are  expanded  to  specify 
that  for  new  facilities  and  facilities 
undergoing  a  planned  change  in 
operations,  adjustments  to  the  response 
plan  to  reflect  changes  that  occur  at  the 
facility  during  the  start-up  phase  of 
operations  must  be  submitted  to  the  RA 
after  an  operational  trial  period  of  60 
days.  , 

Paragraph  (b)(1)  is  revised  to  clarify 
that  if  the  RA  makes  a  determination  of 
substantial  harm  then  he  or  she  shall 
notify  the  facility  owner  or  operator  in 
writing  and  shall  provide  a  basis  for  the 
determination. 

Paragraph  (c)(4)  is  revised  to  specify, 
for  plans  to  be  reviewed  by  the  RA,  that 
the  RA  will  review  plans  periodically 
on  a  schedule  established  by  the  RA 
provided  that  the  period  between  plan 
reviews  does  not  exceed  five  years. 

Paragraph  (d)(1)  is  revised  to  extend 
its  applicability  to  all  facilities  for 
which  a  response  plan  is  required  and 
to  clarify  that  only  revised  portions  of 
a  response  plan  need  to  be  resubmitted 
for  approval  and  inclusion  in  the 
existing  plan.  The  requirement  for  the 
RA  to  review  for  approval  changes  to 
plans  for  “significant  and  substantial 
harm  facilities”  that  was  proposed  at 
§  112.20(d)(1)  has  been  moved  to  new 
§  112.20(d)(4). 

Paragraphs  (d)(l)(iii)  and  (d)(2)  are 
revised  to  clarify  that  a  change  in  the 
identity  of  an  OSRO(s)  that  does  not 
result  in  a  material  change  in  support 
capabilities  is  not  a  material  change 
requiring  approval  but  that  a  copy  of 
such  a  change  must  be  provided  to  the 
RA. 

Paragraph  (d)(2)  is  revised  to  state  that 
certain  amendments  do  not  require 
"approval”  by  the  RA,  rather  than 
“prior  approval.” 

Paragraph  (d)(3)  is  added  to  indicate 
that  the  EPA-issued  facility 
identification  number  (where  one  has 
been  assigned)  must  accompany  any 
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changes  to  the  plan  that  are  submitted 
to  the  RA.  This  number  is  issued  when 
the  plan  was  received  and  is  included 
on  all  EPA  correspondences  to  the 
facility.  Including  this  number  on  all 
subsequent  submissions  by  the  facility 
to  EPA  will  ensure  proper  tracking  and 
handling  of  information. 

Paragraph  (f)(l)(i)  is  revised  to  clarify 
that  total  oil  storage  capacity  and  not 
total  storage  capacity  is  the  criteria  to  be 
evaluated. 

Paragraph  (f)(l)(ii)(A)  is  revised  to 
clarify  that  adequate  secondary 
containment  must  account  for 
precipitation  as  required  by 
§  112.7(e)(2)(h). 

Paragraph  (f)(l)(ii)(D)  is  revised  to 
clarify  it  addresses  reportable  oil  spills. 

Paragraphs  (f)(l)(ii)(B)  and  (f)(2)(i)(D) 
are  revised  to  remove  reference  to 
Appendix  D,  to  add  a  reference  to  the 
“Guidance  for  Facility  and  Vessel 
Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments”  (see  Appendix 
E  to  this  part,  section  10,  for 
availability)  and  the  appropriate  ACP,  , 
and  to  clarify  that  use  of  an  alternative 
formula  does  not  require  prior  approval 
by  the  RA  but  that  the  formula  must  be 
comparable  to  the  appropriate  formula 
in  Appendix  G  to  this  part.  Conforming 
edits  are  made  to  paragraphs  (a)(3)  and 
-(e). 

Paragraph  (f)(2)(h)  is  revised  to  clarify 
that  “any  person”  includes 
representatives  from  other  government 
agencies  in  addition  to  the  public,  to 
more  accurately  describe  the  contents  of 
paragraph  (f)(2)(i)  as  factors  not  criteria, 
and  to  clarify  that  the  RA  shall  consider 
petitions  and  respond  in  an  appropriate 
amount  of  time. 

Paragraph  (f)(3)(i)  is  removed  to 
reflect  the  deletion  of  Appendix  D  and 
because  the  RA  already  has  authority 
under  paragraph  (f)(2)  to  consider 
proximity  to  other  areas  determined  to 
possess  ecological  value.  The  remainder 
of  paragraph  (f)(3)  is  renumbered 
accordingly. 

Paragraph  (g)  is  reorganized  by 
removing  the  requirement  for  periodic 
review  and  update  of  the  plan  from 
paragraph  (g)(1)  and  moving  it  to  new 
paragraph  (g)(3). 

Paragraph  (h)  is  revised  to  clarify  the 
mandatory  nature  of  Appendix  F. 

Paragraphs  (h)(l)(vi)  and  (h)(3)(vii) 
are  revised  to  clarify  that  facility  owners 
or  operators  need  only  reference  but  not 
include  community  evacuation  plans  in 
the  response  plan. 

Paragraph  (h)(l)(vii)  is  revised  to 
clarify  that  securing  the  source  of  the 
discharge  is  among  the  immediate 
measures  that  must  be  described  in  the 
plan. 


Paragraph  (h)(2)  is  revised  to  clarify 
that  a  brief  description  of  the  type  of 
facility  (i.e.,  SIC  Code)  must  be  provided 
as  part  of  the  basic  facility  information. 

Paragraph  (h)(3)(x)  is  removed  and 
paragraph  (h)(3)(i)  is  revised  to  clarify 
the  mandatory  nature  of  Appendix  E 
and  allow  under  certain  circumstances 
owners  or  operators  to  make  comparable 
arrangements  for  response  resources. 

Paragraph  (h)(5)  is  revised  to  replace 
the  reference  to  tiered  response 
planning  with  a  reference  to  response 
planning  levels.  Conforming  edits  are 
made  to  Appendix  F. 

Paragraph  (h)(5)(ii)  is  revised  to 
clarify  that  for  complexes,  the  small 
planning  quantity  shall  be  the  larger  of 
the  amounts  calculated  for  each 
component  of  the  facility. 

Paragraph  (h)(8)  is  revised  to  clarify 
the  requirements  to  describe  programs 
for  drills/exercises  and  response 
training,  and  indicate  that  logs  may  be 
kept  as  an  annex  to  the  response  plan. 

Paragraph  (h)(ll)  is  added  to  cross- 
reference  the  requirement  at 
§  112.20(a)(2)  to  complete  a  response 
plan  cover  sheet  provided  in  Section  2.0 
of  Appendix  F. 

New  §  112.20(i)  is  added  to  allow 
owners  or  operators  to  request 
reconsideration  of  or  appeal  certain 
decisions  by  the  RA. 

Section  112.21  Facility  Response 
Training  and  Drills 

New  §  112.21  is  added  to  describe 
requirements  for  facility  response 
training  and  drills/exercises.  The 
requirements  for  annual  drills/exercises 
in  proposed  §  112.7(f)(l)(iii)  are 
replaced  by  a  requirement  to  follow  the 
PREP  guidelines  or  an  alternative 
program  acceptable  to  the  RA. 

Provisions  related  to  spill  prevention 
training  in  §  112.7(f)  will  1>b  finalized  in 
a  future  rulemaking. 

Appendix  B — Memorandum  of 
Understanding  Among  DOI,  DOT,  and 
EPA 

The  Memorandum  of  Understanding 
Among  the  Secretary  of  the  Interior, 
Secretary  of  Transportation,  and 
Administrator  of  the  Environmental 
Protection  Agency  signed  on  February  3, 
1994  is  added  at  Appendix  B  to  40  CFR 
part  112. 

Appendix  C — Substantial  Harm  Criteria 

The  title  of  the  Appendix  was 
changed  from  “Determination  of 
Substantial  Harm”  to  “Substantial  Harm 
Criteria.” 

Throughout  Appendix  C,  the  term 
“environmentally  sensitive  areas”  is 
replaced  with  the  term  “fish  and 
wildlife  and  sensitive  environments," 


the  term  “drinking  water  intake”  is 
replaced  with  the  term  “public  drinking 
water  intake,”  the  language  is  clarified 
to  indicate  which  provisions  are 
required,  and  “alternative”  is  changed 
to  “comparable.” 

For  response  time  estimation 
purposes,  in  section  1.1,  the  definitions 
of  “Great  Lakes,”  “Higher  Volume  Port 
Area,”  and  “Inland  Area”  are  revised. 

The  list  of  the  substantial  harm 
criteria  in  section  2.0  is  removed  to 
eliminate  redundancy  with 
§  112.20(f)(1)  and  the  flowchart  in 
Attachment  C-I  to  Appendix  C.  Section 
2.1  is  renamed  section  2.0. 

In  new  section  2.0,  the  language  is 
clarified  to  indicate  that  the  term 
“public  drinking  water  intake”  is 
analogous  to  the  term  “public  water 
system”  at  40  CFR  143.2(c)  as  described 
at  40  CFR  part  110.  Footnotes  clarifying 
that  public  drinking  water  intakes  are 
analogous  to  public  water  systems  as 
described  at  40  CFR  143.2(c)  are  added 
to  this  section  and  Attachment  C-II.  The 
definition  of  “injury”  is  removed  from 
this  section  to  eliminate  redundancy 
with  the  definition  in  §  112.2. 

In  section  3.0,  the  last  sentence  is 
revised  to  clarify  that  for  facilities  that 
do  not  meet  the  substantial  harm  criteria 
using  a  comparable  formula  to  calculate 
the  planning  distance,  documentation  of 
the  comparable  formula  must  not  only 
be  maintained  at  the  facility  but  must  be 
made  available  to  EPA  if  requested.  The 
first  sentence  in  the  oil  transport  on 
moving  navigable  waters  in  Attachment 
C— III  is  revised  to  include  “or  a 
comparable  formula  as  described  in 
§  112.20(a)(3)”  and  “for  oil  transport  on 
moving  navigable  water.”  The  section 
describing  oil  transport  on-moving 
navigable  waters  in  Attachment  C— III  is 
clarified  to  indicated  that  adverse 
weather  conditions  shall  be  considered. 

In  Attachment  C— III,  a  section 
describing  a  method  to  determine  a 
planning  distance  for  tidal-influenced 
navigable  water  is  added  and  the 
appropriate  cross-reference  is  provided. 
A  paragraph  is  added  to  indicate  that  if 
a  facility  owner  or  operator  determines 
that  more  than  one  type  of  navigable 
water  applies,  the  planning  distance 
calculation  must  be  performed  for  each 
navigable  water  type,  and  the  greatest 
distance  must  be  used  in  the  substantial 
harm  evaluation.  The  third  paragraph  is 
revised  to  provide  an  example  of  an 
instance  where  it  would  not  be 
necessary  to  calculate  a  planning 
distance  for  screening  purposes.  The 
fourth  paragraph  of  Attachment  C— III  is 
revised  to  include  a  reference  to  the 
example  for  determining  the  planning 
distance  for  the  two  types  of  navigable 
waters.  The  format  of  Table  3  is  revised 
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and  further  explanation  of  how  the  time 
intervals  in  Table  3  should  be  used  to 
calculate  a  baseline  planning  distance  is 
added.  A  conversion  constant  is  added 
to  the  formula  for  calculating  the  surface 
area  covered  by  an  oil  spill  on  still 
water.  Conforming  changes  are  made  to 
the  description  of  the  formula  and  the 
sample  calculation.  Clarifying  language 
is  added  to  the  description  of  the 
section  on  oil  transport  over  land.  Also, 
language  is  added  to  clarify  the  term 
“close  proximity”  for  purposes  of 
calculating  the  planning  distance. 

Section  4.0  “References”  is  added  to 
Appendix  C. 

Environmentally  Sensitive  Areas 
(Appendix  D  in  the  Proposed  Rule) 

The  Environmentally  Sensitive  Areas 
appendix  from  the  proposed  rule  is 
removed.  Instead,  EPA  refers  owners  or 
operators  to  Appendices  I,  II,  and  III  of 
the  “Guidance  for  Facility  and  Vessel 
Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments,”  (see 
Appendix  E  to  this  part,  section  10,  for 
availability)  and  to  the  appropriate  ACP 
for  guidance  in  identifying  fish  and 
wildlife  and  sensitive  environments. 

Appendix  D — Determination  of  a  Worst 
Case  Discharge  (Appendix  E  in  the 
Proposed  Rule) 

Throughout  Appendix  D,  the  language 
is  clarified  to  indicate  which  provisions 
are  required  and  which  are  provided 
only  as  guidance.  The  last  sentence  of 
the  first  paragraph  of  the  instructions  is 
revised  to  remove  “and  its  proximity  to 
navigable  waters.” 

Parts  A1  and  Bl  of  the  instructions  for 
the  determination  of  the  worst  case 
discharge  at  single-tank  facilities  are 
revised  to  reflect  credit  for  adequate 
secondary  containment. 

Parts  A3  and  B3  of  the  instructions 
are  removed  and  Parts  A2  and  B2  and 
explanatory  notes  revised  to  reflect 
elimination  of  the  additional  10  percent 
factor  for  proximity  to  navigable  waters 
and  clarification  of  the  terms 
“permanently  manifolded  tanks”  and 
“adequate  secondary  containment.” 

Part  B  of  the  instructions  for  the 
determination  of  the  worst  case 
discharge  for  production  facilities  is 
revised  to  reflect  changes  in  the 
calculations  for  production  wells 
producing  by  pumping.  Part  B  is  also 
revised  to  reflect  changes  in  the 
calculations  for  exploratory  wells  and 
production  wells  producing  under 
pressure.  Attachment  D-I  is  added  to 
|  describe  these  changes. 


Appendix  E — Determination  and 
Evaluation  of  Required  Response 
Resources  for  Facility  Response  Plans 
(Appendix  F  in  the  Proposed  Rule) 

The  title  of  the  Appendix  was 
changed  from  “Guidelines  for 
Determining  and  Evaluating  Required 
Response  Resources  for  Facility 
Response  Plans”  to  “Determination  and 
Evaluation  of  Required  Response 
Resources  for  Facility  Response  Plans.” 

Throughout  Appendix  E,  the  term 
"environmentally  sensitive  areas”  is 
replaced  with  the  term  “fish  and 
wildlife  and  sensitive  environments”  as 
defined  at  §  112.2  and  references  to 
former  Appendix  D  replaced  with 
references  to  the  Guidance  for  Facility 
and  Vessel  Response  Plans:  Fish  and 
Wildlife  and  Sensitive  Environments 
published  by  DOC/NOAA  in  the  Federal 
Register  on  March  29, 1994  and  to  the 
appropriate  ACP.  The  language  is 
clarified  to  indicate  which  provisions 
are  required.  Section  1.1  is  revised  to 
specify  that  this  appendix  shall  be  used 
by  facility  owners  and  operators  to 
determine  resources  for  the  response 
plan  and  by  the  RA  in  the  review  of 
facility  response  plans. 

Section  1.2  is  added  to  Appendix  E, 
and  the  definitions  of  non-persistent 
and  persistent  oils  and  non-petroleum 
oils  from  Attachment  F-2  of  the 
proposed  rule  are  moved  into  section 
1 .2  of  Appendix  E.  Group  5  oils  are 
added  to  the  definition  of  persistent  oils 
to  account  for  oils  that  have  specific 
gravities  that  are  equal  to  or  greater  than 
1.0.  The  definitions  of  “nearshore,” 
"ocean,”  “operating  area,”  and 
"operating  environment”  are  added  to 
section  1.2  of  Appendix  E.  Section  1.2.8 
is  added  to  reference  other  definitions. 

Sections  3.2  and  4.2  are  revised  to 
replace  “synonymous  with”  with  “that 
corresponds  to.” 

Section  5.6  is  revised  to  indicate  that 
at  least  20  percent  of  the  on-water 
response  equipment  must  be  capable  of 
operating  in  shallow  water. 

A  reference  to  section  7.6  which 
describes  the  procedures  for  non¬ 
petroleum  oils  is  added  to  section  7.1. 

Section  7.4  is  revised  to  remove  the 
110  percent  factor  from  the  example 
worst  case  discharge  calculation.  The 
resulting  tier  values  are  revised 
accordingly. 

References  to  the  definitions  and 
response  resource  considerations  for 
Group  5  and  non-petroleum  oils  were 
added  to  Tables  2  and  3. 

As  described  in  Section  II. B  of  this 
preamble,  a  series  of  changes  to  the 
remaining  sections  of  Appendix  E  (e  g., 
the  addition  of  separate  procedures  for 
non-petroleum  oils)  are  made  to  ensure 


greater  consistency  with  the  equipment 
instructions  contained  in  the  USCG’s 
interim  final  rule  for  MTR  facilities. 

Appendix  F — Model  Facility-Specific 
Response  Plan  (Appendix  G  in  the 
Proposed  Rule) 

The  title  of  Appendix  G,  “Standard 
Facility-Specific  Response  Plan,”  is 
changed  to  “Model  Facility-Specific 
Response  Plan”  in  the  final  rule. 

Throughout  Appendix  F,  the  term 
"emergency  response  coordinator”  is 
replaced  with  the  term  “qualified 
individual,”  the  term  “environmentally 
sensitive  areas”  is  replaced  with  the 
term  “fish  and  wildlife  and  sensitive 
environments,”  the  language  is  clarified 
to  indicate  which  provisions  are 
required,  and  the  language  is  clarified  to 
indicate  “oil  storage  capacity,”  “oil 
storage  tanks,”  and  "aboveground  oil 
storage  tanks"  where  appropriate. 

Section  1.0  is  revised  to  specify  that 
owners  or  operators  of  large  facilities 
that  handle,  store,  or  transport  oil  at 
more  than  one  geographically  distinct 
location  shall,  as  appropriate,  develop 
separate  sections  of  the  response  plan 
for  each  storage  area.  The  reference  for 
immediate  actions  is  changed  from 
“(Section  1.7)  condensed”  to  “(Section 
1.7.1)  complete.” 

Section  1.2  is  revised  to  indicate  that 
the  home  and  work  address  of  the 
qualified  individual(s)  shall  be  listed  in 
the  response  plan.  The  list  of  States 
with  EPA-approved  wellhead  protection 
programs  is  replaced  with  an 
information  number  for  the  SDWA 
Hotline  and  a  definition  of  “wellhead 
protection  area”  is  added. 

Paragraph  4  (now  paragraph  5)  of  the 
introduction  to  section  1.3,  Emergency 
Response  Information,  is  revised  to 
clarify  which  types  of  emergency 
response  personnel  should  be  included 
on  the  personnel  lists.  Section  1.3.1  is 
revised  to  include  the  phone  number  of 
the  Regional  Response  Center,  to  specify 
that  the  Federal  OSC  should  be 
contacted,  and  to  remove  the  item 
requiring  notification  of  the  Area 
Committee  from  the  list.  Section  1.3.2  is 
split  into  sections  1.3.2  and  1.3.3  and 
the  remainder  of  section  1.3  is 
renumbered  accordingly.  Also,  section 
1.3.2  is  revised  to  improve  clarity  and 
to  indicate  that  the  facility  owner  or 
operator  must  follow  appropriate 
procedures  contained  in  the  NCP  and 
ACP  to  obtain  approval  for  the  use  of 
dispersants.  New  section  1.3.3  is  revised 
to  include  a  log  for  basic  information  on 
equipment  testing  (from  section  1.3.2  of 
the  proposed  rule)  and  deployment 
drills  (from  the  results  of  required 
drills/exercises).  Section  1.3.3  (now 
1.3.4)  is  revised  by  reordering  the  lists 
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and  adding  “pager  number”  to  the 
facility  response  team  list.  Section  1.3  4 
(now  1.3.5)  is  revised  to  clarify  that 
facilities  must,  as  appropriate,  reference 
existing  community  evacuation  plans. 

The  language  in  section  1.4  is  revised 
to  clarify  the  mandatory  nature  of  the 
hazard  evaluation  provisions.  A 
definition  of  surface  impoundment  is 
added  to  section  1.4.1.  In  section  1.4.2, 
examples  of  areas  of  economic 
importance  are  added.  Section  1.4.3  is 
revised  to  remove  the  word 
“quantitative.” 

Section  1.5.2  is  revised  to  remove 
details  on  the  calculation  of  worst  case 
discharge  pieinning  volume  to  avoid 
redundancy  with  Appendix  D. 

A  form  detailing  recommended 
immediate  actions  is  added  to  section 
1.7.1. 

Section  1.8  is  revised  to  clarify  the 
requirements  to  describe  the  facility’s 
drill/exercise  and  training  programs  and 
to  reflect  that  logs  may  be  included  in 
the  response  plan  or  kept  as  an  annex 
to  the  plan.  Conforming  changes  are 
made  to  the  sample  logs  throughout  the 
appendix. 

Section  1.9  is  revised  to  add  provision 
L,  that  requires  the  owner  or  operator  of 
a  complex  to  identify  the  interface 
between  portions  of  the  facility  that  are 
regulated  by  different  agencies.  EPA 
believes  that  this  will  help  reinforce 


owners  or  operators  understanding  of 
jurisdictional  issues  at  certain  facilities. 

The  response  plan  cover  sheet  is 
revised  to  a  fill-in-the-blank  form.  A 
footnote  is  added  to  explain  where  to 
locate  Dim  &  Bradstreet  and  SIC  code 
information.  Conforming  changes  are 
made  to  Section  2.0. 

,  The  acronyms  DOC,  MMS,  PREP, 

RRC,  and  RSPA  are  added  to  section  3.0. 

III.  Regulatory  Analyses 

A.  Executive  Order  12866 

Und6r  E.O.  12866,  (58  FR  51735, 
October  4, 1993)  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  E.O.  The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 


or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  E.0. 12866. 

Pursuant  to  the  terms  of  E.O.  12866, 
it  has  been  determined  that  this  rule  is 
a  “significant  regulatory  action”  because 
it  will  have  an  annual  effect  on  the 
economy  of  more  than  $100  million.  An 
economic  analysis  performed  by  the 
Agency,  available  for  inspection  in 
Room  M2615  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  shows  that  this 
rule  would  result  in  estimated  costs  to 
affected  facilities  of  greater  than  $100 
million  in  the  first  year.  As  such,  this 
action  was  submitted  to  OMB  for  review 
as  required  by  E.O.  12866.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

The  analysis  shows  that  the  action 
will  result  in  costs  to  the  regulated 
community  of  approximately  $107.2 
million  during  the  first  year  that  the  rule 
is  in  effect  and  approximately  $41.6 
million  in  each  subsequent  year.  The 
first-year,  subsequent-year,  and 
annualized  costs  of  the  revisions  to 
affected  facilities  are  presented  in  Table 
1. 


Table  1.— Total  Cost  To  Affected  Facilities  of  the  Final  Rule 

[In  millions  of  dollars] 


Requirement 

First-year 

costs 

Subsequent- 
year  costs 

Annualized 
value  of  total 
costs 

Rule  Familiarization . , . . 

12.2 

0 

1.7 

Facility  Response  Plan  . 

95.0 

41.6 

48.7 

107.2 

41.6 

50.4 

EPA  is  also  expected  to  incur  costs 
estimated  at  $1.3  million  in  the  first 
year  and  $1.2  million  in  the  second  year 
to  implement  the  program. 

The  Regulatory  Impact  Analysis  (RIA) 
prepared  in  support  of  this  rule  also 
includes  an  assessment  of  the 
environmental  benefits  associated  with 
the  proposed  revisions.  This  quantified 
benefit  estimate  includes  only  the 
benefits  of  avoided  clean-up  costs,  value 
of  lost  product,  avoided  natural  resource 
damages,  and  avoided  property  damages 
as  a  result  of  the  mitigation  of  the 
severity  of  spills  that  occur.  Other 
damages  caused  by  oil  spills  that  are  not 
included  in  the  quantitative  estimate, 
include  lost  profit  by  business,  public 
health  risks,  and  foregone  existence/ 
option  value.  Assuming  that  response 
plans  effectively  reduce  oil  spill  damage 


by  30  percent,  benefits  that  have  been 
quantified  in  the  RIA  are  estimated  to 
range  from  $20.3  million  to  $40.6 
million  depending  on  assumptions 
regarding  the  volume  of  discharged  oil 
that  escapes  secondary  containment 
systems. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601-611)  requires  that  a 
Regulatory  Flexibility  Analysis  be 
preformed  for  all  rules  that  are  likely  to 
have  a  “significant  impact  on  a 
substantial  number  of  small  entities.” 
The  results  of  a  preliminary  analysis 
indicate  that  this  rule  will  not  have 
significant  adverse  impacts  on  small 
businesses  because  small  businesses  are 
unlikely  to  meet  the  criteria  to  prepare 
and  submit  a  response  plan  and  are 


therefore  unlikely  to  be  affected  by  the 
facility  response  planning  requirements, 
which  account  for  virtually  all  of  the 
total  costs  of  the  final  rulemaking  (see 
the  “Regulatory  Impact  Analysis  of 
Revisions  to  the  Oil  Pollution 
Prevention  Regulation  to  Implement  the 
Facility  Response  Planning 
Requirements  of  the  Oil  Pollution  Act  of 
1990,”  Appendix  F,  March  1994, 
available  for  inspection  in  Room  M2615 
at  the  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460).  Therefore,  EPA  certifies  that 
this  proposed  rule  is  not  expected  to 
have  a  significant  impact  on  small 
entities,  and  therefore  that  no 
Regulatory  Flexibility  Analysis  is 
necessary. 
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C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management  - 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  control  number 
2050-0135. 

Preparation  of  a  response  plan  has  an 
estimated  first-year  reporting  burden 
ranging  from  131.75  hours  to  350  hours 
per  respondent,  averaging  194.5  hburs, 
and  an  estimated  first-year 
recordkeeping  burden  ranging  from  13.5 
hours  to  34  hours  per  respondent, 
averaging  21.5  hours.  These  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Maintaining,  reviewing,  and  updating  a 
response  plan  have  an  estimated  annual 
reporting  burden  in  subsequent  years 
ranging  from  52  hours  to  161  hours  per 
respondent,  averaging  83  hours,  and  an 
estimated  annual  recordkeeping  burden 
in  subsequent  years  ranging  from  two  to 
ten  hours  per  respondent,  averaging 
4.75  hours.  Facilities  regulated  under 
the  Oil  Pollution  Prevention  rule  that 
are  not  required  to  prepare  response 
plans  have  an  estimated  reporting 
burden  ranging  from  0.25  to  6.5  hours 
per  respondent,  averaging  less  than  one 
hour. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch;  EPA; 
401  M  St.,  SW.  (Mail  Code  2136); 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
“Attention;  Desk  Officer  for  EPA.” 

D.  Display  of  OMB  Control  Numbers 

EPA  is  also  amending  the  table  of 
currently  approved  information 
collection  request  (ICR)  control  numbers 
issued  by  OMB  for  various  regulations. 
This  amendment  updates  the  table  to 
accurately  display  those  information 
requirements  contained  in  this  final 
rule.  This  display  of  the  OMB  control 
number  and  its  subsequent  codification 
in  the  Code  of  Federal  Regulations 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

The  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  “good  cause”  under  section 
553(b)(3)(B)  of  the  Administrative 
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Procedure  Act  (5  U.S.C.  553(b)(3)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary. 

List  of  Subjects 
40  CFR  Part  9 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  112 

Environmental  protection.  Fire 
prevention.  Flammable  materials, 
Materials  handling  and  storage.  Oil 
pollution.  Oil  spill  response,  Penalties, 
Petroleum,  Reporting  and  recordkeeping 
requirements.  Tanks,  Water  pollution 
control.  Water  resources. 

Dated:  June  15, 1994. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Parts  9  and  112  are 
amended  as  follows: 

PART  9— OMB  APPROVAL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  et  seq.,  136-136y; 
15  U.S.C.  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331j,  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq.,  1311, 1313d,  1314, 1321, 
1326, 1330, 1344. 1345  (d)  and  (e),  1361;  E.O. 
11735,  38  FR  21243,  3  CFR,  1971-1975 
Comp.  p.  973;  42  U.S.C.  241,  242b,  243,  246, 

3 OOf,  300g,  300g-l,  300g— 2,  300g-3,  300g-^, 
300g-5,  300g-6,  300j— 1,  300j-2,  300j-3,  300}- 
4.  300j— 9, 1857  et  seq.,  6901-6992k.  7401- 
7671q,  7542,  9601-9657, 11023, 11048. 

2.  Section  9.1  is  amended  by  adding 

a  centerheading  and  entry  to  die  table  in 
numerical  order  to  read  as  follows: 

§  9.1  OMB  approvals  under  the  Paperwork 
Reduction  Act 

*  it  *  *  it 


40  CFR  citation 

OMB  con¬ 
trol  No. 

Oil  Pollution  Prevention; 
T  ransportation-Related 

Non-. 

On- 

• 

shore  Facilities  1 1 2.20  . 

2050-0135 

* 

• 

• 

PART  112— OIL  POLLUTION 
PREVENTION 

3.  The  authority  citation  for  part  112 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321  and  1361;  E.O. 
12777  (October  18. 1991),  3  CFR.  1991 
Comp.,  p.  351. 


Rules  and  Regulations 


4.  Section  112.2  is  amended  by 
removing  the  paragraph  designations  (a) 
through  (1),  placing  definitions  in 
alphabetical  order,  and  adding  the 
following  new  definitions  in 
alphabetical  order,  to  read  as  follows: 

§112.2  Definitions. 
***** 

Adverse  weather  means  the  weather 
conditions  that  make  it  difficult  for 
response  equipment  and  personnel  to 
cleanup  or  remove  spilled  oil,  and  that 
will  be  considered  when  identifying 
response  systems  and  equipment  in  a 
response  plan  for  the  applicable 
operating  environment.  Factors  to 
consider  include  significant  wave  height 
as  specified  in  Appendix  E  to  this  part, 
as  appropriate,  ice  conditions, 
temperatures,  weather-related  visibility, 
and  currents  within  the  area  in  which 
the  systems  or  equipment  are  intended 
to  function. 

Complex  means  a  facility  possessing  a 
combination  of  transportation-related 
and  non-transportation-related 
components  that  is  subject  to  the 
jurisdiction  of  more  than  one  Federal 
agency  under  section  31  l(j)  of  the  Clean 
Water  Act. 

Contract  or  other  approved  means:  (1) 
A  written  contractual  agreement  with  an 
oil  spill  removal  organization(s)  that 
identifies  and  ensures  the  availability  of 
the  necessary  personnel  and  equipment 
within  appropriate  response  times;  and/ 
or 

(2)  A  written  certification  by  the 
owner  or  operator  that  the  necessary 
personnel  and  equipment  resources, 
owned  or  operated  by  the  facility  owner 
or  operator,  are  available  to  respond  to 
a  discharge  within  appropriate  response 
times;  and/or 

(3)  Active  membership  in  a  local  or 
regional  oil  spill  removal  organization(s) 
that  has  identified  and  ensures  adequate 
access  through  such  membership  to 
necessary  personnel  and  equipment  to 
respond  to  a  discharge  within 
appropriate  response  times  in  the 
•specified  geographic  areas;  and/or 

(4)  Other  specific  arrangements 
approved  by  the  Regional  Administrator 
upon  request  of  the  owner  or  operator. 
***** 

Fish  and  wildlife  and  sensitive 
environments  means  areas  that  may  be 
identified  by  either  their  legal 
designation  or  by  evaluations  of  Area 
Committees  (for  planning)  or  members 
of  the  Federal  On-Scene  Coordinator’s 
spill  response  structure  (during 
responses).  These  areas  may  include 
wetlands,  National  and  State  parks, 
critical  habitats  for  endangered/ 
threatened  species,  wilderness  and 
natural  resource  areas,  marine 
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sanctuaries  and  estuarine  reserves, 
conservation  areas,  preserves,  wildlife 
areas,  wildlife  refuges,  wild  and  scenic 
rivers,  recreational  areas,  national 
forests.  Federal  and  State  lands  that  are 
research  national  areas,  heritage 
program  areas,  land  trust  areas,  and 
historical  and  archeological  sites  and 
parks.  These  areas  may  also  include 
unique  habitats  such  as:  aquaculture 
sites  and  agricultural  surface  water 
intakes,  bird  nesting  areas,  critical 
biological  resource  areas,  designated 
migratory  routes,  and  designated 
seasonal  habitats. 

Injury  means  a  measurable  adverse 
change,  either  long-  or  short-term,  in  the 
chemical  or  physical  quality  or  the 
viability  of  a  natural  resource  resulting 
either  directly  or  indirectly  from 
exposure  to  a  discharge  of  oil,  or 
exposure  to  a  product  of  reactions 
resulting  from  a  discharge  of  oil. 

Maximum  extent  practicable  means 
the  limitations  used  to  determine  oil 
spill  planning  resources  and  response 
times  for  on-water  recovery,  shoreline 
protection,  and  cleanup  for  worst  case 
discharges  from  onshore  non¬ 
transportation-related  facilities  in 
adverse  weather.  It  considers  the 
planned  capability  to  respond  to  a  worst 
case  discharge  in  adverse  weather,  as 
contained  in  a  response  plan  that  meets 
the  requirements  in  §  112.20  or  in  a 
specific  plan  approved  by  the  Regional 
Administrator. 

***** 

Oil  Spill  Removal  Organization  means 
an  entity  that  provides  oil  spill  response 
resources,  and  includes  any  for-profit  or 
not-for-profit  contractor,  cooperative,  or 
in-house  response  resources  that  have 
been  established  in  a  geographic  area  to 
provide  required  response  resources. 
***** 

Worst  case  discharge  for  an  onshore 
non-transportation-related  facility 
means  the  largest  foreseeable  discharge 
in  adverse  weather  conditions  as 
determined  using  the  worksheets  in 
Appendix  D  to  this  part. 

5.  Sections  112.20  and  112.21  are 
added  to  read  as  follows: 

§  1 1 2.20  Facility  response  plans. 

(a)  The  owner  or  operator  of  any  non¬ 
transportation-related  onshore  facility 
that,  because  of  its  location,  could 
reasonably  be  expected  to  cause 
substantial  harm  to  the  environment  by 
discharging  oil  into  or  on  the  navigable 
waters  or  adjoining  shorelines  shall 
prepare  and  submit  a  facility  response 
plan  to  the  Regional  Administrator, 
according  to  the  following  provisions: 

(1)  For  the  owner  or  operator  of  a 
facility  in  operation  on  or  before 


February  18, 1993  who  is  required  to 
prepare  and  submit  a  response  plan 
under  33  U.S.C.  1321(j)(5),  the  Oil 
Pollution  Act  of  1990  (Pub.  L.  101-380, 

33  U.S.C.  2701  et  seq.)  requires  the 
submission  of  a  response  plan  that 
satisfies  the  requirements  of  33  U.S.C. 
1321(j)(5)  no  later  than  February  18, 

1993. 

(1)  The  owner  or  operator  of  an 
existing  facility  that  was  in  operation  on 
or  before  February  18, 1993  who 
submitted  a  response  plan  by  February 
18, 1993  shall  revise  the  response  plan 
to  satisfy  the  requirements  of  this 
section  and  resubmit  the  response  plan 
or  updated  portions  of  the  response  plan 
to  the  Regional  Administrator  by 
February  18, 1995. 

(ii)  The  owner  or  operator  of  an 
existing  facility  in  operation  on  or 
before  February  18, 1993  who  failed  to 
submit  a  response  plan  by  February  18, 
1993  shall  prepare  and  submit  a 
response  plan  that  satisfies  the 
requirements  of  this  section  to  the 
Regional  Administrator  before  August 
30,  1994. 

(2)  The  owner  or  operator  of  a  facility 
in  operation  on  or  after  August  30, 1994 
that  satisfies  the  criteria  in  paragraph 
(f)(1)  of  this  section  or  that  is  notified  by 
the  Regional  Administrator  pursuant  to 
paragraph  (b)  of  this  section  shall 
prepare  and  submit  a  facility  response 
plan  that  satisfies  the  requirements  of 
this  section  to  the  Regional 
Administrator. 

(i)  For  a  facility  that  commenced 
operations  after  February  18, 1993  but 
prior  to  August  30, 1994,  and  is  required 
to  prepare  and  submit  a  response  plan 
based  on  the  criteria  in  paragraph  (f)(1) 
of  this  section,  the  owner  or  operator 
shall  submit  the  response  plan  or 
updated  portions  of  the  response  plan, 
along  with  a  completed  version  of  the 
response  plan  cover  sheet  contained  in 
Appendix  F  to  this  part,  to  the  Regional 
Administrator  prior  to  August  30,  1994. 

(ii)  For  a  newly  constructed  facility 
that  commences  operation  after  August 

30, 1994,  and  is  required  to  prepare  and 
submit  a  response  plan  based  on  the 
criteria  in  paragraph  (f)(1)  of  this 
section,  the  owner  or  operator  shall 
submit  the  response  plan,  along  with  a 
completed  version  of  the  response  plan 
cover  sheet  contained  in  Appendix  F  to 
this  part,  to  the  Regional  Administrator 
prior  to  the  start  of  operations 
(adjustments  to  the  response  plan  to 
reflect  changes  that  occur  at  the  facility 
during  the  start-up  phase  of  operations 
must  be  submitted  to  the  Regional 
Administrator  after  an  operational  trial 
period  of  60  days). 

(iii)  For  a  facility  required  to  prepare 
and  submit  a  response  plan  after  August 


30, 1994,  as  a  result  of  a  planned  change 
in  design,  construction,  operation,  or 
maintenance  that  renders  the  facility 
subject  to  the  criteria  in  paragraph  (f)(1) 
of  this  section,  the  owner  or  operator 
shall  submit  the  response  plan,  along 
with  a  completed  version  of  the 
response  plan  cover  sheet  contained  in 
Appendix  F  to  this  part,  to  the  Regional 
Administrator  before  the  portion  of  the 
facility  undergoing  change  commences 
operations  (adjustments  to  the  response 
plan  to  reflect  changes  that  occur  at  the 
facility  during  the  start-up  phase  of 
operations  must  be  submitted  to  the 
Regional  Administrator  after  an 
operational  trial  period  of  60  days). 

(iv)  For  a  facility  required  to  prepare 
and  submit  a  response  plan  after  August 

30, 1994,  as  a  result  of  an  unplanned 
event  or  change  in  facility 
characteristics  that  renders  the  facility 
subject  to  the  criteria  in  paragraph  (f)(1) 
of  this  section,  the  owner  or  operator 
shall  submit  the  response  plan,  along 
with  a  completed  version  of  the 
response  plan  cover  sheet  contained  in 
Appendix  F  to  this  part,  to  the  Regional 
Administrator  within  six  months  of  the 
unplanned  event  or  change. 

(3)  In  the  event  the  owner  or  operator 
of  a  facility  that  is  required  to  prepare 
and  submit  a  response  plan  uses  an 
alternative  formula  that  is  comparable  to 
one  contained  in  Appendix  C  to  this 
part  to  evaluate  the  criterion  in 
paragraph  (f)(l)(ii)(B)  or  (f)(l)(ii)(C)  of 
this  section,  the  owner  or  operator  shall 
attach  documentation  to  the  response 
plan  cover  sheet  contained  in  Appendix 
F  to  this  part  that  demonstrates  the 
reliability  and  analytical  soundness  of 
the  alternative  formula. 

(b)(1)  The  Regional  Administrator 
may  at  any  time  require  the  owner  or 
operator  of  any  non-transportation- 
related  onshore  facility  to  prepare  and 
submit  a  facility  response  plan  under 
this  section  after  considering  the  factors 
in  paragraph  (f)(2)  of  this  section.  If 
such  a  determination  is  made,  the 
Regional  Administrator  shall  notify  the 
facility  owner  or  operator  in  writing  and 
shall  provide  a  basis  for  the 
determination.  If  the  Regional 
Administrator  notifies  the  owner  or 
operator  in  writing  of  the  requirement  to 
prepare  and  submit  a  response  plan 
under  this  section,  the  owner  or 
operator  of  the  facility  shall  submit  the 
response  plan  to  the  Regional 
Administrator  within  six  months  cf- 
receipt  of  such  written  notification. 

(2)  The  Regional  Administrator  shall 
review  plans  submitted  by  such 
facilities  to  determine  whether  the 
facility  could,  because  of  its  location, 
reasonably  be  expected  to  cause 
significant  and  substantial  harm  to  the 
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environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines. 

(c)  The  Regional  Administrator  shall 
determine  whether  a  facility  could, 
because  of  its  location,  reasonably  be 
expected  to  cause  significant  and 
substantial  harm  to  the  environment  by 
discharging  oil  into  or  on  the  navigable 
waters  or  adjoining  shorelines,  based  on 
the  factors  in  paragraph  (f)(3)  of  this 
section.  If  such  a  determination  is  made, 
the  Regional  Administrator  shall  notify 
the  owner  or  operator  of  the  facility  in 
writing  and: 

(1)  Promptly  review  the  facility 
response  plan; 

(2)  Require  amendments  to  any 
response  plan  that  does  not  meet  the 
requirements  of  this  section; 

•  (3)  Approve  any  response  plan  that 
meets  the  requirements  of  this  section; 
and 

(4)  Review  each  response  plan 
periodically  thereafter  on  a  schedule 
established  by  the  Regional 
Administrator  provided  that  the  period 
between  plan  reviews  does  not  exceed 
five  years. 

(d)(1)  The  owner  or  operator  of  a 
facility  for  which  a  response  plan  is 
required  under  this  part  shall  revise  and 
resubmit  revised  portions  of  the 
response  plan  within  60  days  of  each 
facility  change  that  materially  may 
affect  the  response  to  a  worst  case 
discharge,  including: 

(1)  A  change  in  the  facility’s 
configuration  that  materially  alters  the 
information  included  in  the  response 
plan; 

(ii)  A  change  in  the  type  of  oil 
handled,  stored,  or  transferred  that 
materially  alters  the  required  response 
resources; 

(iii)  A  material  change  in  capabilities 
of  the  oil  spill  removal  organization(s) 
that  provide  equipment  and  personnel 
to  respond  to  discharges  of  oil  described 
in  paragraph  (h)(5)  of  this  section; 

(iv)  A  material  change  in  the  facility’s 
spill  prevention  and  response 
equipment  or  emergency  response 
procedures;  and 

(v)  Any  other  changes  that  materially 
affect  the  implementation  of  the 
response  plan. 

(2)  Except  as  provided  in  paragraph 

(d) (1)  of  this  section,  amendments  to 
personnel  and  telephone  number  lists 
included  in  the  response  plan  and  a 
change  in  the  oil  spill  removal 
organization(s)  that  does  not  result  in  a 
material  change  in  support  capabilities 
do  not  require  approval  by  the  Regional 
Administrator.  Facility  owners  or 
operators  shall  provide  a  copy  of  such 
changes  to  the  Regional  Administrator 
as  the  revisions  occur. 


(3)  The  owner  or  operator  of  a  facility 
that  submits  changes  to  a  response  plan 
as  provided  in  paragraph  (d)(1)  or  (d)(2) 
of  this  section  shall  provide  the  EPA- 
issued  facility  identification  number 
(where  one  has  been  assigned)  with  the 
changes. 

(4)  The  Regional  Administrator  shall 
review  for  approval  changes  to  a 
response  plan  submitted  pursuant  to 
paragraph  (d)(1)  of  this  section  for  a 
facility  determined  pursuant  to 
paragraph  (f)(3)  of  this  section  to  have 
the  potential  to  cause  significant  and 
substantial  harm  to  the  environment. 

(e)  If  the  owner  or  operator  of  a 
facility  determines  pursuant  to 
paragraph  (a)(2)  of  this  section  that  the 
facility  could  not,  because  of  its 
location,  reasonably  be  expected  to 
cause  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines,  the  owner  or  operator  shall 
complete  and  maintain  at  the  facility  the 
certification  form  contained  in 
Appendix  C  to  this  part  and,  in  the 
event  an  alternative  formula  that  is 
comparable  to  one  contained  in 
Appendix  C  to  this  part  is  used  to 
evaluate  the  criterion  in  paragraph 

(f)(l)(ii)(B)  or  (f)(l)(ii)(C)  of  this  section, 
the  owner  or  operator  shall  attach 
documentation  to  the  certification  form 
that  demonstrates  the  reliability  and 
analytical  soundness  of  the  comparable 
formula  and  shall  notify  the  Regional 
Administrator  in  writing  that  an 
alternative  formula  was  used. 

(f)(1)  A  facility  could,  because  of  its 
location,  reasonably  be  expected  to 
cause  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines  pursuant  to  paragraph  (a)(2) 
of  this  section,  if  it  meets  any  of  the 
following  criteria  applied  in  accordance 
with  the  flowchart  contained  in 
Attachment  C-I  to  Appendix  C  to  this 
part: 

(i)  The  facility  transfers  oil  over  water 
to  or  from  vessels  and  has  a  total  oil 
storage  capacity  greater  than  or  equal  to 
42,000  gallons;  or 

(ii)  The  facility’s  total  oil  storage 
capacity  is  greater  than  or  equal  to  1 
million  gallons,  and  one  of  the 
following  is  true: 

(A)  The  facility  does  not  have 
secondary  containment  for  each 
aboveground  storage  area  sufficiently 
large  to  contain  the  capacity  of  the 
largest  aboveground  oil  storage  tank 
within  each  storage  area  plus  sufficient 
freeboard  to  allow  for  precipitation; 

(B)  The  facility  is  located  at  a  distance 
(as  calculated  using  the  appropriate 
formula  in  Appendix  C  to  this  part  or  a 
comparable  formula)  such  that  a 


discharge  from  the  facility  could  cause 
injury  to  fish  and  wildlife  and  sensitive 
environments.  For  further  description  of 
fish  and  wildlife  and  sensitive 
environments,  see  Appendices  I,  II,  and 
III  of  the  “Guidance  for  Facility  and 
Vessel  Response  Plans:  Fish  and 
Wildlife  and  Sensitive  Environments” 
(see  Appendix  E  to  this  part,  section  10, 
for  availability)  and  the  applicable  Area 
Contingency  Plan  prepared  pursuant  to 
section  311(j)(4)  of  the  Clean  Water  Act; 

(C)  The  facility  is  located  at  a  distanco 
(as  calculated  using  the  appropriate 
formula  in  Appendix  C  to  this  part  or  a 
comparable  formula)  such  that  a 
discharge  from  the  facility  would  shut 
down  a  public  drinking  water  intake;  or 

(D)  The  facility  has  had  a  reportable 
oil  spill  in  an  amount  greater  than  or 
equal  to  10,000  gallons  within  the  last 
5  years. 

(2)(i)  To  determine  whether  a  facility 
could,  because  of  its  location, 
reasonably  be  expected  to  cause 
substantial  harm  to  the  environment  by 
discharging  oil  into  or  on  the  navigable 
waters  or  adjoining  shorelines  pursuant 
to  paragraph  (b)  of  this  section,  the 
Regional  Administrator  shall  consider 
the  following: 

(A)  Type  of  transfer  operation; 

(B)  Oil  storage  capacity; 

(C)  Lack  of  secondary  containment; 

(D)  Proximity  to  fish  and  wildlife  and 
sensitive  environments  and  other  areas 
determined  by  the  Regional 
Administrator  to  possess  ecological 
value; 

(E)  Proximity  to  drinking  water 
intakes; 

(F)  Spill  history;  and 

(G)  Cither  site-specific  characteristics 
and  environmental  factors  that  the 
Regional  Administrator  determines  to  be 
relevant  to  protecting  the  environment 
from  harm  by  discharges  of  oil  into  or 
on  navigable  waters  or  adjoining 
shorelines. 

(ii)  Any  person,  including  a  member 
of  the  public  or  any  representative  from 
a  Federal,  State,  or  local  agency  who 
believes  that  a  facility  subject  to  this 
section  could,  because  of  its  location, 
reasonably  be  expected  to  cause 
substantial  harm  to  the  environment  by 
discharging  oil  into  or  on  the  navigable 
waters  or  adjoining  shorelines  may 
petition  the  Regional  Administrator  to 
determine  whether  the  facility  meets  the 
criteria  in  paragraph  (f)(2)(i)  of  this 
section.  Such  petition  shall  include  a 
discussion  of  how  the  factors  in 
paragraph  (f)(2)(i)  of  this  section  apply 
to  the  facility  in  question.  The  RA  shall 
consider  such  petitions  and  respond  in 
an  appropriate  amount  of  time. 

(3)  To  determine  whether  a  facility 
could,  because  of  its  location, 
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reasonably  be  expected  to  cause 
significant  and  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines,  the  Regional  Administrator 
may  consider  the  factors  in  paragraph 

(f)(2)  of  this  section  as  well  as  the 
following: 

(1)  Frequency  of  past  spills; 

(ii)  Proximity  to  navigable  waters; 

(iii)  Age  of  oil  storage  tanks;  and 

Civ)  Other  facility-specific  and  Region- 
specific  information,  including  local 
impacts  on  public  health. 

(g) (1)  All  facility  response  plans  shall 
be  consistent  with  the  requirements  of 
the  National  Oil  and  Hazardous 
Substance  Pollution  Contingency  Plan 
(40  CFR  part  300)  and  applicable  Area 
Contingency  Plans  prepared  pursuant  to 
section  311(j)(4)  of  the  Clean  Water  Act. 
The  facility  response  plan  should  be 
coordinated  with  the  local  emergency 
response  plan  developed  by  the  local 
emergency  planning  committee  under 
section  303  of  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (42  U.S.C.  11001  et  seq.).  Upon 
request,  the  owner  or  operator  should 
provide  a  copy  of  the  facility  response 
plan  to  the  local  emergency  planning 
committee  or  State  emergency  response 
commission. 

(2)  The  owner  or  operator  shall  review 
relevant  portions  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  and  applicable  Area 
Contingency  Plan  annually  and,  if 
necessary,  revise  the  facility  response 
plan  to  ensure  consistency  with  these 
plans. 

(3)  The  owner  or  operator  shall  review 
and  update  the  facility  response  plan 
periodically  to  reflect  changes  at  the 
facility. 

(h)  A  response  plan  shall  follow  the 
format  of  the  model  facility-specific 
response  plan  included  in  Appendix  F 
to  this  part,  unless  an  equivalent 
response  plan  has  been  prepared  to 
meet  State  or  other  Federal 
requirements.  A  response  plan  that  does 
not  follow  the  specified  format  in 
Appendix  F  to  this  part  shall  have  an 
emergency  response  action  plan  as 
specified  in  paragraphs  (h)(1)  of  this 
section  and  be  supplemented  with  a 
cross-reference  section  to  identify  the 
location  of  the  elements  listed  in 
paragraphs  (h)(2)  through  (h)(10)  of  this 
section.  To  meet  the  requirements  of 
this  part,  a  response  plan  shall  address 
the  following  elements,  as  further 
described  in  Appendix  F  to  this  part: 

(1)  Emergency  response  action  plan. 
The  response  plan  shall  include  an 
emergency  response  action  plan  in  the 
format  specified  in  paragraphs  (h)(l)(i) 
through  (viii)  of  this  section  that  is 


maintained  in  the  front  of  the  response 
plan,  or  as  a  separate  document 
accompanying  the  response  plan,  and 
that  includes  the  following  information: 

(1)  The  identity  and  telephone  number 
of  a  qualified  individual  having  full 
authority,  including  contracting 
authority,  to  implement  removal 
actions; 

(ii)  The  identity  of  individuals  or 
organizations  to  be  contacted  in  the 
event  of  a  discharge  so  that  immediate 
communications  between  the  qualified 
individual  identified  in  paragraph  (h)(1) 
of  this  section  and  the  appropriate 
Federal  officials  and  the  persons 
providing  response  personnel  and 
equipment  can  be  ensured; 

(iii)  A  description  of  information  to 
pass  to  response  personnel  in  the  event 
of  a  reportable  spill; 

(iv)  A  description  of  the  facility’s 
response  equipment  and  its  location; 

(v)  A  description  of  response 
personnel  capabilities,  including  the 
duties  of  persons  at  the  facility  during 
a  response  action  and  their  response 
times  and  qualifications; 

(vi)  Plans  for  evacuation  of  the  facility 
and  a  reference  to  community 
evacuation  plans,  as  appropriate; 

(vii)  A  description  of  immediate 
measures  to  secure  the  source  of  the 
discharge,  and  to  provide  adequate 
containment  and  drainage  of  spilled  oil; 
and 

(viii)  A  diagram  of  the  facility. 

(2)  Facility  information.  The  response 
plan  shall  identify  and  discuss  the 
location  and  type  of  the  facility,  the 
identity  and  tenure  of  the  present  owner 
and  operator,  and  the  identity  of  the 
qualified  individual  identified  in 
paragraph  (h)(1)  of  this  section. 

(3)  Information  obout  emergency 
response.  The  response  plan  shall 
include: 

(i)  The  identity  of  private  personnel 
and  equipment  necessary  to  remove  to 
the  maximum  extent  practicable  a  worst 
case  discharge  and  other  discharges  of 
oil  described  in  paragraph  (h)(5)  of  this 
section,  and  to  mitigate  or  prevent  a 
substantial  threat  of  a  worst  case 
discharge  (To  identify  response 
resources  to  meet  the  facility  response 
plan  requirements  of  this  section, 
owners  or  operators  shall  follow 
Appendix  E  to  this  part  or,  where  not 
appropriate,  shall  clearly  demonstrate  in 
the  response  plan  why  use  of  Appendix 
E  of  this  part  is  not  appropriate  at  the 
facility  and  make  comparable 
arrangements  for  response  resources); 

(ii)  Evidence  of  contracts  or  other 
approved  means  for  ensuring  the 
availability  of  such  personnel  and 
equipment; 


(iii)  The  identity  and  the  telephone 
number  of  individuals  or  organizations 
to  be  contacted  in  the  event  of  a 
discharge  so  that  immediate 
communications  between  the  qualified 
individual  identified  in  paragraph  (h)(1) 
of  this  section  and  the  appropriate 
Federal  official  and  the  persons 
providing  response  personnel  and 
equipment  can  be  ensured; 

(iv)  A  description  of  information  to 
pass  to  response  personnel  in  the  event 
of  a  reportable  spill; 

(v)  A  description  of  response 
personnel  capabilities,  including  the 
duties  of  persons  at  the  facility  during 
a  response  action  and  their  response 
times  and  qualifications; 

(vi)  A  description  of  the  facility’s 
response  equipment,  the  location  of  the 
equipment,  and  equipment  testing; 

(vii)  Plans  for  evacuation  of  the 
facility  and  a  reference  to  community 
evacuation  plans,  as  appropriate; 

(viii)  A  diagram  of  evacuation  routes; 
and 

(ix)  A  description  of  the  duties  of  the 
qualified  individual  identified  in 
paragraph  (h)(1)  of  this  section,  that 
include: 

(A)  Activate  internal  alarms  and 
hazard  communication  systems  to  notify 
all  facility  personnel; 

(B)  Notify  all  response  personnel,  as 
needed; 

(C)  Identify  the  character,  exact 
source,  amount,  and  extent  of  the 
release,  as  well  as  the  other  items 
needed  for  notification; 

(D)  Notify  and  provide  necessary 
information  to  the  appropriate  Federal, 
State,  and  local  authorities  with 
designated  response  roles,  including  the 
National  Response  Center,  State 
Emergency  Response  Commission,  and 
Local  Emergency  Planning  Committee; 

(E)  Assess  the  interaction  of  the 
spilled  substance  with  water  and/or 
other  substances  stored  at  the  facility 
and  notify  response  personnel  at  the 
scene  of  that  assessment; 

(F)  Assess  the  possible  hazards  to 
human  health  and  the  environment  due 
to  the  release.  This  assessment  must 
consider  both  the  direct  and  indirect 
effects  of  the  release  (i.e.,  the  effects  of 
any  toxic,  irritating,  or  asphyxiating 
gases  that  may  be  generated,  or  the 
effects  of  any  hazardous  surface  water 
runoffs  from  water  or  chemical  agents 
used  to  control  fire  and  heat-induced 
explosion); 

(G)  Assess  and  implement  prompt 
removal  actions  to  contain  and  remove 
the  substance  released; 

(H)  Coordinate  rescue  and  response 
actions  as  previously  arranged  with  p)1 
response  personnel; 
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(I)  Use  authority  to  immediately 
access  company  funding  to  initiate 
cleanup  activities;  and 
())  Direct  cleanup  activities  until 
properly  relieved  of  this  responsibility. 

(4)  Hazard  evaluation.  The  response 
plan  shall  discuss  the  facility’s  known 
or  reasonably  identifiable  history  of 
discharges  reportable  under  40  CFR  part 
110  for  the  entire  life  of  the  facility  and 
shall  identify  areas  within  the  facility 
where  discharges  could  occur  and  what 
the  potential  effects  of  the  discharges 
would  be  on  the  affected  environment. 
To  assess  the  range  of  areas  potentially 
affected,  owners  or  operators  shall, 
where  appropriate,  consider  the 
distance  calculated  in  paragraph 
(f)(l)(ii)  of  this  section  to  determine 
whether  a  facility  could,  because  of  its 
location,  reasonably  be  expected  to 
cause  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines. 

(5)  Response  planning  levels.  The 
response  plan  shall  include  discussion 
of  specific  planning  scenarios  for: 

(i)  A  worst  case  discharge,  as 
calculated  using  the  appropriate 
worksheet  in  Appendix  D  to  this  part. 

In  cases  where  the  Regional 
Administrator  determines  that  the  worst 
case  discharge  volume  calculated  by  the 
facility  is  not  appropriate,  the  Regional 
Administrator  may  specify  the  worst 
case  discharge  amount  to  be  used  for 
response  planning  at  the  facility.  For 
complexes,  the  worst  case  planning 
quantity  shall  be  the  larger  of  the 
amounts  calculated  for  each  component 
of  the  facility; 

(ii)  A  discharge  of  2,100  gallons  or 
less,  provided  that  this  amount  is  less 
than  the  worst  case  discharge  amount. 
For  complexes,  this  planning  quantity 
shall  be  the  larger  of  the  amounts 
calculated  for  each  component  of  the 
facility;  and 

(iii)  A  discharge  greater  than  2,100 
gallons  and  less  than  or  equal  to  36,000 
gallons  or  10  percent  of  the  capacity  of 
the  largest  tank  at  the  facility, 
whichever  is  less,  provided  that  this 
amount  is  less  than  the  worst  case 
discharge  amount.  For  complexes,  this 
planning  quantity  shall  be  the  larger  of 
the  amounts  calculated  for  each 
component  of  the  facility. 

(6)  Discharge  detection  systems.  The 
response  plan  shall  describe  the 
procedures  and  equipment  used  to 
detect  discharges. 

(7)  Plan  implementation.  The 
response  plan  shall  describe: 

(i)  Response  actions  to  be  carried  out 
by  facility  personnel  or  contracted 
personnel  under  the  response  plan  to 
ensure  the  safety  of  the  facility  and  to 
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mitigate  or  prevent  discharges  described 
in  paragraph  (h)(5)  of  this  section  or  the 
substantial  threat  of  such  discharges; 

(ii)  A  description  of  the  equipment  to 
be  used  for  each  scenario; 

(iii)  Plans  to  dispose  of  contaminated 
cleanup  materials;  and 

(iv)  Measures  to  provide  adequate 
containment  and  drainage  of  spilled  oil. 

(8)  Self -inspection,  drills/exercises, 
and  response  training.  The  response 
plan  shall  include: 

(i)  A  checklist  and  record  of 
inspections  for  tanks,  secondary 
containment,  and  response  equipment; 

(ii)  A  description  of  the  drill/exercise 
program  to  be  carried  out  under  the 
response  plan  as  described  in  §  112.21; 

(iii)  A  description  of  the  training 
program  to  be  carried  out  under  the 
response  plan  as  described  in  §  112.21; 
and 

(iv)  Logs  of  discharge  prevention 
meetings,  training  sessions,  and  drills/ 
exercises.  These  logs  may  be  maintained 
as  an  annex  to  the  response  plan. 

(9)  Diagrams.  The  response  plan  shall 
include  site  plan  and  drainage  plan 
diagrams. 

(10)  Security  systems.  The  response 
plan  shall  include  a  description  of 
facility  security  systems. 

(11)  Response  plan  cover  sheet.  The 
response  plan  shall  include  a  completed 
response  plan  cover  sheet  provided  in 
Section  2.0  of  Appendix  F  to  this  part. 

(1) (l)  In  the  event  the  owner  or 
operator  of  a  facility  does  not  agree  with 
the  Regional  Administrator’s 
determination  that  the  facility  could, 
because  of  its  location,  reasonably  be 
expected  to  cause  substantial  harm  or 
significant  and  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines,  or  that  amendments  to  the 
facility  response  plan  are  necessary 
prior  to  approval,  such  as  changes  to  the 
worst  case  discharge  planning  volume, 
the  owner  or  operator  may  submit  a 
request  for  reconsideration  to  the 
Regional  Administrator  and  provide 
additional  information  and  data  in 
writing  to  support  the  request.  The 
request  and  accompanying  information 
must  be  submitted  to  the  Regional 
Administrator  within  60  days  of  receipt 
of  notice  of  the  Regional  Administrator’s 
original  decision.  The  Regional 
Administrator  shall  consider  the  request 
and  render  a  decision  as  rapidly  as 
practicable. 

(2)  In  the  event  the  owner  or  operator 
of  a  facility  believes  a  change  in  the 
facility’s  classification  status  is 
warranted  because  of  an  unplanned 
event  or  change  in  the  facility’s 
characteristics  (i.e.,  substantial  harm  or 
significant  and  substantial  harm),  the 


owner  or  operator  may  submit  a  request 
for  reconsideration  to  the  Regional 
Administrator  and  provide  additional 
information  and  data  in  writing  to 
support  the  request.  The  Regional 
Administrator  shall  consider  the  request 
and  render  a  decision  as  rapidly  as 
practicable. 

(3)  After  a  request  for  reconsideration 
under  paragraph  (i)(l)  or  (i)(2)  of  this 
section  has  been  denied  by  the  Regional 
Administrator,  an  owner  or  operator 
may  appeal  a  determination  made  by 
the  Regional  Administrator.  The  appeal 
shall  be  made  to  the  EPA  Administrator 
and  shall  be  made  in  writing  within  60 
days  of  receipt  of  the  decision  from  the 
Regional  Administrator  that  the  request 
for  reconsideration  was  denied.  A 
complete  copy  of  the  appeal  must  be 
sent  to  the  Regional  Administrator  at  the 
time  the  appeal  is  made.  The  appeal 
shall  contain  a  clear  and  concise 
statement  of  the  issues  and  points  of  fact 
in  the  case.  It  also  may  contain 
additional  information  from  the  owner 
or  operator,  or  from  any  other  person. 
The  EPA  Administrator  may  request 
additional  information  from  the  owner 
or  operator,  or  from  any  other  person. 
The  EPA  Administrator  shall  render  a 
decision  as  rapidly  as  practicable  and 
shall  notify  the  owner  or  operator  of  the 
decision. 

§  1 1 2.21  Facility  response  training  and 
drills/exercises. 

(a)  The  owner  or  operator  of  any 
facility  required  to  prepare  a  facility 
response  plan  under  §  112.20  shall 
develop  and  implement  a  facility 
response  training  program  and  a  drill/ 
exercise  program  that  satisfy  the 
requirements  of  this  section.  The  owner 
or  operator  shall  describe  the  programs 
in  the  response  plan  as  provided  in 

§  112.20(h)(8). 

(b)  The  facility  owner  or  operator 
shall  develop  a  facility  response  training 
program  to  train  those  personnel 
involved  in  oil  spill  response  activities. 
It  is  recommended  that  the  training 
program  be  based  on  the  USCG's 
Training  Elements  for  Oil  Spill 
Response,  as  applicable  to  facility 
operations.  An  alternative  program  can 
also  be  acceptable  subject  to  approval  by 
the  Regional  Administrator. 

(1)  The  owner  or  operator  shall  be 
responsible  for  the  proper  instruction  of 
facility  personnel  in  the  procedures  to 
respond  to  discharges  of  oil  and  in 
applicable  oil  spill  response  laws,  rules, 
and  regulations. 

(2)  Training  shall  be  functional  in 
nature  according  to  job  tasks  for  both 
supervisory  and  non-supervisory 
operational  personnel. 
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(3)  Trainers  shall  develop  specific 
lesson  plans  on  subject  areas  relevant  to 
facility  personnel  involved  in  oil  spill 
response  and  cleanup. 

(c)  The  facility  owner  or  operator 
shall  develop  a  program  of  facility 
response  drills/exercises,  including 
evaluation  procedures.  A  program  that 
follows  the  National  Preparedness  for 
Response  Exercise  Program  (PREP)  (see 
Appendix  E  to  this  part,  section  10,  for 
availability)  will  be  deemed  satisfactory 
for  purposes  of  this  section.  An 
alternative  program  can  also  be 
acceptable  subject  to  approval  by  the 
Regional  Administrator. 

6.  Part  112  is  amended  by 
redesignating  the  appendix  to  Part  112 
titled  “Memorandum  of  Understanding 
Between  the  Secretary  of  Transportation 
and  the  Administrator  of  the 
Environmental  Protection  Agency”  as 
Appendix  A  to  Part  112. 

Appendices  B  Through  F  Part  112  [Added] 

7.  Part  112  is  amended  by  adding 
Appendices  B  through  F  to  read  as 
follows: 

Appendix  B  to  Part  112 — Memorandum  of 
Understanding  Among  the  Secretary  of  the 
Interior,  Secretary  of  Transportation,  and 
Administrator  of  the  Environmental 
Protection  Agency 

Purpose 

This  Memorandum  of  Understanding 
(MOU)  establishes  the  jurisdictional 
responsibilities  for  offshore  facilities, 
including  pipelines,  pursuant  to  section  311 
(j)(l)(c),  (j)(5),  and  (j)(6)(A)  of  the  Clean  Water 
Act  (CWA),  as  amended  by  the  Oil  Pollution 
Act  of  1990  (Public  Law  101-380).  The 
Secretary  of  the  Department  of  the  Interior 
(DOI),  Secretary  of  the  Department  of 
Transportation  (DOT),  and  Administrator  of 
the  Environmental  Protection  Agency  (EPA) 
agree  to  the  division  of  responsibilities  set 
forth  below  for  spill  prevention  and  control, 
response  planning,  and  equipment 
inspection  activities  pursuant  to  those 
provisions. 

Background 

Executive  Order  (E.O.)  12777  (56  FR 
54757)  delegates  to  DOI,  DOT,  and  EPA 
various  responsibilities  identified  in  section 
311(j)  of  the  CWA.  Sections  2(b)(3),  2(d)(3), 
and  2(e)(3)  of  E.0. 12777  assigned  to  DOI 
spill  prevention  and  control,  contingency 
planning,  and  equipment  inspection 
activities  associated  with  offshore  facilities. 
Section  311(a)(ll)  defines  the  term  "offshore 
facility"  to  include  facilities  of  any  kind 
located  in,  on,  or  under  navigable  waters  of 
the  United  States.  By  using  this  definition, 
the  traditional  DOI  role  of  regulating  facilities 
on  the  Outer  Continental  Shelf  is  expanded 
by  E.0. 12777  to  include  inland  lakes,  rivers, 
streams,  and  any  other  inland  waters. 

Responsibilities 

Pursuant  to  section  2(i)  of  E.O.  12777,  DOI 
redelegates,  and  EPA  and  DOT  agree  to 


assume,  the  functions  vested  in  DOI  by 
sections  2(b)(3),  2(d)(3),  and  2(e)(3)  of  E.O. 
12777  as  set  forth  below.  For  purposes  of  this 
MOU,  the  term  “coast  line”  shall  be  defined 
as  in  the  Submerged  Lands  Act  (43  U.S.C. 
1301(c))  to  mean  “the  line  of  ordinary  low 
water  along  that  portion  of  the  coast  which 
is  in  direct  contact  with  the  open  sea  and  the 
line  marking  the  seaward  limit  of  inland 
waters.” 

1.  To  EPA,  DOI  redelegates  responsibility 
for  non-transportation-related  offshore 
facilities  located  landward  of  the  coast  line. 

2.  To  DOT,  DOI  redelegates  responsibility, 
for  transportation-related  facilities,  including 
pipelines,  located  landward  of  the  coast  line. 
The  DOT  retains  jurisdiction  for  deepwater 
ports  and  their  associated  seaward  pipelines, 
as  delegated  by  E.0. 12777. 

3.  The  DOI  retains  jurisdiction  over 
facilities,  including  pipelines,  located 
seaward  of  the  coast  line,  except  for 
deepwater  ports  and  associated  seaward 
pipelines  delegated  by  E.O.  12777  to  DOT. 

Effective  Date 

This  MOU  is  effective  on  the  date  of  the 
final  execution  by  the  indicated  signatories. 

Limitations 

1.  The  DOI,  DOT,  and  EPA  may  agree  in 
writing  to  exceptions  to  this  MOU  on  a 
facility-specific  basis.  Affected  parties  will 
receive  notification  of  the  exceptions. 

2.  Nothing  in  this  MOU  is  intended  to 
replace,  supersede,  or  modify  any  existing 
agreements  between  or  among  DOI,  DOT,  or 
EPA. 

Modification  and  Termination 

Any  party  to  this  agreement  may  propose 
modifications  by  submitting  them  in  writing 
to  the  heads  of  the  other  agency/department. 
No  modification  may  be  adopted  except  with 
the  consent  of  all  parties.  All  parties  shall 
indicate  their  consent  to  or  disagreement 
with  any  proposed  modification  within  60 
days  of  receipt.  Upon  the  request  of  any 
party,  representatives  of  all  parties  shall  meet 
for  the  purpose  of  considering  exceptions  or 
modifications  to  this  agreement.  This  MOU 
may  be  terminated  only  with  the  mutual 
consent  of  all  parties. 

Dated:  November  8, 1993. 

Bruce  Babbitt, 

Secretary  of  the  Interior. 

Dated:  December  14, 1993. 

Federico  Pena, 

Secretary  ofT ransporta  tion. 

Dated:  February  3, 1994. 

Carol  M.  Browner, 

Administrator,  Environmental  Protection 
Agency. 

Appendix  C  to  Part  112 — Substantial  Harm 
Criteria 

1.0  Introduction 

The  flowchart  provided  in  Attachment  C- 
I  to  this  appendix  shows  the  decision  tree 
with  the  criteria  to  identify  whether  a  facility 
“could  reasonably  be  expected  to  cause 
substantial  harm  to  the  environment  by 
discharging  into  or  on  the  navigable  waters 
or  adjoining  shorelines.”  In  addition,  the 


Regional  Administrator  has  the  discretion  to 
identify  facilities  that  must  prepare  and 
submit  facility-specific  response  plans  to 
EPA. 

1.1  Definitions 

1.1.1  Great  Lakes  means  Lakes  Superior, 
Michigan,  Huron,  Erie,  and  Ontario,  their 
connecting  and  tributary  waters,  the  Saint 
Lawrence  River  as  far  as  Saint  Regis,  and 
adjacent  port  areas. 

1.1.2  Higher  Volume  Port  Areas  include 

(1)  Boston,  MA; 

(2)  New  York,  NY; 

(3)  Delaware  Bay  and  River  to 
Philadelphia,  PA; 

(4)  St.  Croix,  VI; 

(5)  Pascagoula,  MS; 

(6)  Mississippi  River  from  Southwest  Pass, 
LA  to  Baton  Rouge,  LA; 

(7)  Louisiana  Offshore  Oil  Port  (LOOP), 

LA; 

(8)  Lake  Charles,  LA; 

(9)  Sabine-Neches  River,  TX; 

(10)  Galveston  Bay  and  Houston  Ship 
Channel,  TX; 

(11)  Corpus  Christi,  TX; 

(12)  Los  Angeles/Long  Beach  Harbor,  CA; 

(13)  San  Francisco  Bay,  San  Pablo  Bay, 
Carquinez  Strait,  and  Suisun  Bay  to  Antioch, 
CA; 

(14)  Straits  of  Juan  de  Fuca  from  Port 
Angeles,  WA  to  and  including  Puget  Sound, 

WA;  ■  • 

(15)  Prince  William  Sound,  AK;  and 

(16)  Others  as  specified  by  the  Regional 
Administrator  for  any  EPA  Region. 

1.1.3  Inland  Area  means  the  area 
shoreward  of  the  boundary  lines  defined  in 
46  CFR  part  7,  except  in  the  Gulf  of  Mexico. 

In  the  Gulf  of  Mexico,  it  means  the  area 
shoreward  of  the  lines  of  demarcation 
JCOLREG  lines  as  defined  in  33  CFR 
80.740 — 80.850).  The  inland  area  does  not 
include  the  Great  Lakes. 

1.1.4  Rivers  and  Canals  means  a  body  of 
water  confined  within  the  inland  area, 
including  the  Intracoastai  Waterways  and 
other  waterways  artificially  created  for 
navigating  that  have  project  depths  of  12  feet 
or  less. 

2.0  Description  of  Screening  Criteria  for  the 
Substantial  Harm  Flowchart 

A  facility  that  has  the  potential  to  cause 
substantial  harm  to  the  environment  in  the 
event  of  a  discharge  must  prepare  and  submit 
a  facility-specific  response  plan  to  EPA  in 
accordance  with  Appendix  F  to  this  part.  A 
description  of  the  screening  criteria  for  the 
substantial  harm  flowchart  is  provided 
below: 

2.1  Non-Transportation-Related  Facilities 
With  a  Total  Oil  Storage  Capacity  Greater 
Than  or  Equal  to  42,000  Gallons  Where 
Operations  Include  Over-Water  Transfers  of 
Oil.  A  non-transportation-related  facility  with 
a  total  oil  storage  capacity  greater  than  42,000 
gallons  that  transfers  oil  over  water  to  or  from 
vessels  must  submit  a  response  plan  to  EPA. 
Daily  oil  transfer  operations  at  these  types  of 
facilities  occur  between  barges  and  vessels 
and  onshore  bulk  storage  tanks  over  open 
water.  These  facilities  are  located  adjacent  to 
navigable  water.- 
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2.2  Lack  of  Adequate  Secondary 
Containment  at  Facilities  With  a  Total  Oil 
Storage  Capacity  Greater  Than  or  Equal  to  t 
Million  Gallons.  Any  facility  with  a  total  oil 
storage  capacity  greater  than  or  equal  to  1 
million  gallons  without  secondary 
containment  sufficiently  large  to  contain  the 
capacity  of  the  largest  aboveground  oil 
storage  tank  within  each  area  plus  sufficient 
freeboard  to  allow  for  precipitation  must 
submit  a  response  plan  to  EPA.  Secondary 
containment  structures  that  meet  the 
standard  of  good  engineering  practice  for  the 
purposes  of  this  part  include  berms,  dikes, 
retaining  walls,  curbing,  culverts,  gutters,  or 
other ilrainage  systems. 

2.3  Proximity  to  Fish  and  Wildlife  and 
Sensitiw  Environments  at  Facilities  With  a 
Total  Oil  Storage  Capacity  Greater  Than  or 
Equal  to  1  Million  Gallons.  A  facility  with  a 
total  oil  storage  capacity  greater  than  or  equal 
to  1  million  gallons  must  submit  its  response 
plan  if  it  is  located  at  a  distance  such  that 

a  discharge  from  the  facility  could  cause 
injury  (as  defined  at  40  CFR  112.2)  to  fish 
and  wildlife  and  sensitive  environments.  For 
further  description  of  fish  and  wildlife  and 
sensitive  environments,  see  Appendices  I,  II. 
and  III  to  DOC/NOAA’s  “Guidance  for 
Facility  and  Vessel  Response  Plans:  Fish  and 
Wildlife  and  Sensitive  Environments”  (see 
Appendix  E  to  this  part,  section  10,  for 
availability)  and  the  applicable  Area 


Contingency  Plan.  Facility  owners  or 
operators  must  determine  the  distance  at 
which  an  oil  spill  could  cause  injury  to  fish 
and  wildlife  and  sensitive  environments 
using  the  appropriate  formula  presented  in 
Attachment  C— III  to  this  appendix  or  a 
comparable  formula. 

2.4  Proximity  to  Public  Drinking  Water 
Intakes  at  Facilities  with  a  Total  Storage  Oil 
Capacity r  Greater  Than  or  Equal  to  1  Million 
Gallons.  A  facility  with  a  total  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  must  submit  its  response  plan  if  it  is 
located  at  a  distance  such  that  a  discharge 
from  the  facility  would  shut  down  a  public 
drinking  water  intake,  which  is  analogous  to 
a  public  water  system  as  described  at  40  CFR 
143.2(c).  The  distance  at  which  an  oil  spill 
from  an  SPCC-regulated  facility  would  shut 
down  a  public  drinking  water  intake  shall  be 
calculated  using  the  appropriate  formula 
presented  in  Attachment  C— III  to  this 
appendix  or  a  comparable  formula. 

2.5  Facilities  That  Have  Experienced 
Reportable  Oil  Spills  in  an  Amount  Greater 
Than  or  Equal  to  10,000  Gallons  Within  the 
Past  5  Years  and  That  Have  a  Total  Oil 
Storage  Capacity  Greater  Than  or  Equal  to  1 
Million  Gallons.  A  facility’s  oil  spill  history 
within  the  past  5  years  shall  be  considered 
in  the  evaluation  for  substantial  harm.  Any 
facility  with  a  total  oil  storage  capacity 
greater  than  or  equal  to  1  million  gallons  that 


has  experienced  a  reportable  oil  spill  in  an 
amount  greater  than  or  equal  to  10,000 
gallons  within  the  past  5  years  must  submit 
a  response  plan  to  EPA. 

3.0  Certification  for  Facilities  That  Do  Not 
Pose  Substantial  Harm 

If  the  facility  does  not  meet  the  substantial 
harm  criteria  listed  in  Attachment  C-I  to  this 
appendix,  the  owner  or  operator  shall 
complete  and  maintain  at  the  facility  the 
certification  form  contained  in  Attachment 
C-II  to  this  appendix.  In  the  event  an 
alternative  formula  that  is  comparable  to  the 
one  in  this  appendix  is  used  to  evaluate  the 
substantial  harm  criteria,  the  owner  or 
operator  shall  attach  documentation  to  the 
certification  form  that  demonstrates  the 
reliability  and  analytical  soundness  of  the 
comparable  formula  and  shall  notify  the 
Regional  Administrator  in  writing  that  an 
alternative  formula  was  used. 

4.0  References 

Chow,  V.T.  1959.  Open  Channel 
Hydraulics.  McGraw  Hill. 

USCG  IFR  (58  FR  7353,  February  5.  19935 
This  document  is  available  through  EPA's 
rulemaking  docket  as  noted  in  Appendix  E  to 
this  part,  section  10. 

Attachments  to  Appendix  C 
6560- SO-P 
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Attachment  C  -  I 


Flowchart  of  Criteria  for  Substantial  Harm 


Does  the  facility  transfer  oil  over 
water  to  or  from  vessels  and  does 
the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to 
42,000  gallons? 


Submit  Response  Plan 


Does  the  facility  have  a  total  oil 
storage  capacity  greater  than  or 
equal  to  1  million  gallons? 


Within  any  aboveground  storage  rank 
area,  does  the  facility  lack  secondary 
containment  that  is  sufficiently  large  to 
contain  the  capacity  of  the  largest 
aboveground  oil  storage  tank  plus  sufficient  i 
freeboard  to  allow  for  precipitation? 


Is  the  facility  located  at  a  distance  1 
such  that  a  discharge  from  the  facility 
could  cause  injury  to  fish  and  wildlife 
and  sensitive  environments  2  ? 


Is  the  facility  located  at  a  distance  1 
such  that  a  discharge  from  the  facility 
would  shut  down  a  public  drinking 
water  intake  3  ? 


Has  the  facility  experienced  a  reportable 
oil  spill  in  an  amounc  greater  than  or  equal 
to  10,000  gallons  within  the  last  5  years? 


No  Submittal  of  Response  Plan 
Except  at  RA  Discretion 


1  Calculated  using  the  appropriate 
formula  in  Attachment  C-III  to  this 
appendix  or  a  comparable  formula. 

2  For  further  description  of  fish  and 
wildlife  and  sensitive  environments, 
see  Appendices  I.  II,  and  IQ  to 
DOC/NO AA’s  tJuidance  for  Facility 
and  Vessel  Response  Plans:  Fish  and 
Wildlife  and  Sensitive  Environments’ 
(59  FR  14713.  March  29.  1994)  and 
the  applicable  Area  Contingency  Plan. 


BILLING  CODE  6560-50-C 


3  Public  drinking  water  intakes  arc 
analogous  to  public  water  systems 
as  described  at  40  CFR  143.2(c). 
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Attachment  C-II — Certification  of  the 
Applicability  of  the  Substantial  Harm 
Criteria 

Facility  Name: - 

Facility  Addresses:  - 

1.  Does  the  facility  transfer  oil  over  water 
to  or  from  vessels  and  does  the  facility  have 
a  total  oil  storage  capacity  greater  than  or 
equal  to  42,000  gallons? 

Yes _  No _ 

2.  Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  does  the  facility  lack  secondary 
containment  that  is  sufficiently  large  to 
contain  the  capacity  of  the  largest 
aboveground  oil  storage  tank  plus  sufficient 
freeboard  to  allow  for  precipitation  within 
any  aboveground  oil  storage  tank  area? 

Yes _  No _ 

3.  Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  is  the  facility  located  at  a 
distance  (as  calculated  using  the  appropriate 
formula  in  Attachment  C— III  to  this  appendix 
or  a  comparable  formula  ’)  such  that  a 
discharge  from  the  facility  could  cause  injury 
to  fish  and  wildlife  and  sensitive 
environments?  For  further  description  of  fish 
and  wildlife  and  sensitive  environments,  see 
Appendices  I,  II,  and  m  to  DOC/NOAA’s 
“Guidance  for  Facility  and  Vessel  Response 
Plans:  Fish  and  Wildlife  and  Sensitive 
Environments”  (see  Appendix  E  to  this  part, 
section  10,  for  availability)  and  the 
applicable  Area  Contingency  Plan. 

Yes _  No _ 

4.  Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  is  the  facility  located  at  a 
distance  (as  calculated  using  the  appropriate 
formula  in  Attachment  C-II1  to  this  appendix 
or  a  comparable  formula  ')  such  that  a 
discharge  from  the  facility  would  shut  down 
a  public  drinking  water  intake  2  ? 

Yes _  No _ 

5.  Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  has  the  facility  experienced  a 
reportable  oil  spill  in  an  amount  greater  than 
or  equal  to  10,000  gallons  within  the  last  5 
years? 

Yes _  No _ 

Certification 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  information  submitted  in  this  document, 
and  that  based  on  my  inquiry  of  those 
individuals  responsible  for  obtaining  this 
information,  I  believe  that  the  submitted 
information  is  true,  accurate,  and  complete. 


Signature 


Name  (please  type  or  print) 


Title 


1  If  a  comparable  formula  is  used  documentation 
of  the  reliability  and  analytical  soundness  of  the 
comparable  formula  must  be  attached  to  this  form. 

2  For  the  purposes  of  40  CFR  part  112,  public 
drinking  water  intakes  are  analogous  to  public 
water  systems  as  described  at  40  CFR  143.2(c). 


Date 

Attachment  C-UI — Calculation  of  the 
Planning  Distance 

1.0  Introduction 

1.1  The  facility  owner  or  operator  must 
evaluate  whether  the  facility  is  located  at  a 
distance  such  that  a  discharge  from  the 
facility  could  cause  injury  to  fish  and 
wildlife  and  sensitive  environments  or 
disrupt  operations  at  a  public  drinking  water 
intake.  To  quantify  that  distance,  EPA 
considered  oil  transport  mechanisms  over 
land  and  on  still,  tidal  influence,  and  moving 
navigable  wafers.  EPA  has  determined  that 
the  primary  concern  for  calculation  of  a 
planning  distance  is  the  transport  of  oil  in 
navigable  waters  during  adverse  w'eather. 
conditions.  Therefore,  two  formulas  have 
been  developed  to  determine  distances  for 
planning  purposes  from  the  point  of 
discharge  at  tire  facility  to  the  potential  site 
of  impact  on  moving  and  still  waters, 
respectively.  The  formula  for  oil  transport  on 
moving  navigable  water  is  based  on  the 
velocity  of  the  water  body  and  the  time 
interval  for  arrival  of  response  resources.  The 
still  water  formula  accounts  for  the  spread  of 
discharged  oil  over  the  surface  of  the  water. 
The  method  to  determine  oil  transport  on 
tidal  influence  areas  is  based  on  the  type  of 
oil  spilled  and  the  distance  down  current 
during  ebb  tide  and  up  current  during  flood 
tide  to  the  point  of  maximum  tidal  influence. 

1.2  EPA’s  formulas  were  designed  to  be 
simple  to  use.  However,  facility  owners  or 
operators  may  calculate  planning  distances 
using  more  sophisticated  formulas,  which 
take  into  account  broader  scientific  or 
engineering  principles,  or  local  conditions. 
Such  comparable  formulas  may  result  in 
different  planning  distances  than  EPA’s 
formulas.  In  the  event  that  an  alternative 
formula  that  is  comparable  to  one  contained 
in  this  appendix  is  used  to  evaluate  the 
criterion  in  40  CFR  112.20(f)(l)(ii)(B)  or 
(f)(l)(ii)(C),  the  owner  or  operator  shall  attach 
documentation  to  the  response  plan  cover 
sheet  contained  in  Appendix  F  to  this  part 
that  demonstrates  the  reliability  and 
analytical  soundness  of  the  alternative 
formula  and  shall  notify  the  Regional  . 
Administrator  in  writing  that  an  alternative 
formula  was  used.1 

1.3  A  regulated  facility  may  meet  the 
criteria  for  the  potential  to  cause  substantial 
harm  to  the  environment  without  having  to 
perform  a  planning  distance  calculation.  For 
facilities  that  meet  the  substantial  harm 
criteria  because  of  inadequate  secondary 
containment  or  oil  spill  history,  as  listed  in 


1  For  persistent  oils  or  non-persistent  oils,  a  worst 
case  trajectory  model  (i.a,  an  alternative  formula) 
may  be  substituted  for  the  distance  formulas 
described  in  still,  moving,  and  tidal  waters,  subject 
to  Regional  Administrator’s  review  of  the  model. 

An  example  of  an  alternative  formula  that  is 
comparable  to  the  one  contained  in  this  appendix 
would  be  a  worst  case  trajectory  calculation  based 
on  credible  adverse  winds,  currents,  and/or  river 
stages,  over  a  range  of  seasons,  weather  conditions, 
and  river  stages.  Based  on  historical  information  or 
a  spill  trajectory  model,  the  Agency  may  require 
that  additional  fish  and  wildlife  and  sensitive 
-  environments  or  public  drinking  water  intakes  also 
be  protected. 


the  flowchart  in  Attachment  C-I  to  this 
appendix,  calculation  of  the  planning 
distance  is  unnecessary.  For  facilities  that  do 
not  meet  the  substantial  harm  criteria  for 
secondary  containment  or  oil  spill  history  as 
listed  in  the  flowchart,  calculation  of  a 
planning  distance  for  proximity  to  fish  and 
wildlife  and  sensitive  environments  and 
public  drinking  water  intakes  is  required, 
unless  it  is  clear  without  performing  the 
calculation  (e.g.,  the  facility  is  located  in  a 
wetland)  that  these  areas  would  be  impacted. 

1.4  A  facility  owner  or  operator  who  must 
perform  a  planning  distance  calculation  on 
navigable  water  is  only  required  to  do  so  for 
the  type  of  navigable  water  conditions  (i.e., 
moving  water,  still  water,  or  tidal-  influenced 
water)  applicable  to  the  facility.  If  a  facility 
owner  or  operator  determines  that  more  than 
one  type  of  navigable  water  condition 
applies,  then  the  facility  owner  or  operator  is 
required  to  perform  a  planning  distance 
calculation  for  each  navigable  water  type  to 
determine  the  greatest  single  distance  that  oil 
may  be  transported.  As  a  result,  the  final 
planning  distance  for  oil  transport  on  water 
shall  be  the  greatest  individual  distance 
rather  than  a  summation  of  each  calculated 
planning  distance. 

1.5  The  planning  distance  formula  for 
transport  on  moving  waterways  contains 
three  variables:  the  velocity  of  the  navigable 
water  (v),  the  response  time  interval  (t),  and 
a  conversion  factor  (c).  The  velocity,  v,  is 
determined  by  using  the  Chezy-Manning 
equation,  which,  in  this  case,  models  the 
flood  flow  rate  of  water  in  open  channels. 

The  Chezy-Manning  equation  contains  three 
variables  which  must  be  determined  by 
facility  owners  or  operators.  Manning’s 
Roughness  Coefficient  (for  flood  flow  rates), 
n.  can  be  determined  from  Table  1  of  this 
attachment  The  hydraulic  radius,  r,  can  be 
estimated  using  the  average  mid-channel 
depth  from  charts  provided  by  the  sources 
listed  in  Table  2  of  this  attachment.  The 
average  slope  of  the  river,  s,  can  be 
determined  using  topographic  maps  that  can 
be  ordered  from  the  U.S.  Geological  Survey, 
as  listed  in  Table  2  of  this  attachment 

1.6  Table  3  of  this  attachment  contains 
specified  time  intervals  for  estimating  the 
arrival  of  response  resources  at  the  scene  of 
a  discharge.  Assuming  no  prior  planning, 
response  resources  should  be  able  to  arrive 
at  the  discharge  site  within  12  hours  of  the 
discovery  of  any  oil  discharge  in  Higher 
Volume  Port  Areas  and  within  24  hours  in 
Great  Lakes  and  all  other  river,  canal,  inland, 
and  nearshore  areas.  The  specified  time 
intervals  in  Table  3  of  Appendix  C  are  to  be 
used  only  to  aid  in  the  identification  of 
whether  a  facility  could  cause  substantial 
harm  to  the  environment.  Once  it  is 
determined  that  a  plan  must  be  developed  for 
the  facility,  the  owner  or  operator  shall 
reference  Appendbc  E  to  this  part  to 
determine  appropriate  resource  levels  and 
response  times.  The  specified  time  intervals 
of  this  appendix  include  a  3-hour  time  period 
for  deployment  of  boom  and  other  response 
equipment.  The  Regional  Administrator  may 
identify  additional  areas  as  appropriate. 
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2.0  Oil  Transport  on  Moving  Navigable 
Waters 

2.1  The  facility  owner  or  operator 
must  use  the  following  formula  or  a 
comparable  formula  as  described  in 

§  112.20(a)(3)  to  calculate  the  planning 
distance  for  oil  transport  on  moving 
navigable  water: 
d=v  x  t  x  c;  where 

d:  the  distance  downstream  horn  a  facility 
within  which  fish  and  wildlife  and 
sensitive  environments  could  be  injured 
or  a  public  drinking  water  intake  would 
be  shut  down  in  the  event  of  an  oil 
discharge  (in  miles); 

v:  the  velocity  of  the  river/navigable  water  of 
concern  (in  ft/sec)  as  determined  by 
Chezy-Manning’s  equation  (see  below 
and  Tables  1  and  2  of  this  attachment); 
t:  the  time  interval  specified  in  Table  3  based 
upon  the  type  of  water  body  and  location 
(in  hours);  and 

c:  constant  conversion  factor  0.68  sec*mile/ 
hr»ft  (3600  sec/hr  +  5280  ft/mile). 

2.2  Chezy-Manning’s  equation  is  used  to 
determine  velocity: 

v=1.5/n  x  r%  x  sVfe;  where 
v-the  velocity  of  the  river  of  concern  (in  ft/ 
sec); 

n=Manning’s  Roughness  Coefficient  from 
Table  1  of  this  attachment; 
r=the  hydraulic  radius;  the  hydraulic  radius 
can  be  approximated  for  parabolic 
channels  by  multiplying  the  average 
mid-channel  depth  of  the  river  (in  feet) 
by  0.667  (sources  for  obtaining  the  mid¬ 
channel  depth  are  listed  in  Table  2  of 
this  attachment);  and 
s=the  average  slope  of  the  river  (unitless) 
obtained  from  U.S.  Geological  Survey 
topographic  maps  at  the  address  listed  in 
Table  2  of  this  attachment. 

Table  1.— Manning’s  Roughness 
Coefficient  for  Natural  Streams 

(Note:  Coefficients  are  presented  for  high  flow 
rates  at  or  near  flood  stage.) 


Stream  description 

Rough¬ 
ness  co¬ 
efficient 
(n) 

Minor  Streams  (Top  Width  <100  ft.) 

C  lean: 

Straight . 

0.03 

Winding  . 

.04 

Sluggish  (Weedy,  deep  pools): 

No  trees  or  brush . 

.06 

Trees  and/or  brush  . . . 

.10 

Major  Streams  (Top  Width  >100  ft.) 
Regular  section: 

(No  boulders/brush)  . 

.035 

Irregular  section: 

(Brush)  . . 

.05 

Table  2— Sources  of  r  and  s  for 
THE  CHEZY-MANNING  EQUATION 
All  of  the  charts  and  related  publications  tor 
navigational  waters  may  be  ordered  from: 
Distribution  Branch 
(N/CG33) 

National  Ocean  Service 
Riverdale,  Maryland  20737-1199 


Table  2.— Sources  of  r  and  s  for 

THE  CHEZY-MANNING  EQUATION— 

Continued 

Phone:  (301)  436-6990 
There  will  be  a  charge  for  materials  or¬ 
dered  and  a  VISA  or  Mastercard  will  be 
accepted. 

The  mid-channel  depth  to  be  used  in  the  cal¬ 
culation  of  the  hydraulic  radius  (r)  can  be 
obtained  directly  from  the  following 
sources: 

Charts  of  Canadian  Coastal  and  Great 
Lakes  Waters: 

Canadian  Hydrographic  Service 
Department  of  Fisheries  and  Oceans  Insti¬ 
tute 

P.O.  Box  8080 
1675  Russell  Road 
Ottawa,  Ontario  KIG  3H6 
Canada 

Phone:  (613)  996-4931 
Charts  and  Maps  of  Lower  Mississippi 
River 

(Gulf  of  Mexico  to  Ohio  River  and  St. 
Francis,  White,  Big  Sunflower, 
Atchafalaya,  and  other  rivers): 

U.S.  Army  Corps  of  Engineers 
Vicksburg  District 
P.O.  Box  60 

Vicksburg,  Mississippi  39180 
Phone:  (601)  634-5000 
Charts  of  Upper  Mississippi  River  and  Illi¬ 
nois  Waterway  to  Lake  Michigan: 

U.S.  Army  Corps  of  Engineers 
Rock  Island  District 
P.O.  Box  2004 
Rock  island,  Illinois  61204 
Phone:  (309)  794-5552 
Charts  of  Missouri  River: 

U.S.  Army  Corps  of  Engineers 
Omaha  District 

6014  U.S.  Post  Office  and  Courthouse 
Omaha,  Nebraska  68102 
Phone:  (402)  221-3900 
Charts  of  Ohio  River: 

U.S.  Army  Corps  of  Engineers 
Ohio  River  Division 
P.O.  Box  1159 
Cincinnati,  Ohio  45201 
Phone:  (513)  684-3002 
Charts  of  Tennessee  Valley  Authority  Res¬ 
ervoirs.  Tennessee  River  and  Tribu¬ 
taries: 

Tennessee  Valley  Authority 
Maps  and  Engineering  Section 
416  Union  Avenue 
Knoxville,  Tennessee  37902 
Phone:  (615)  632-2921 
Charts  of  Black  Warrior  River,  Alabama 
River,  Tombigbee  River,  Apalachicola 
River  and  Pearl  River: 

U.S.  Army  Corps  of  Engineers 
Mobile  District 
P.O.  Box  2288 

Mobile,  Alabama  36628-0001 
Phone:  (205)  690-2511 
The  average  slope  of  the  river  (s)  may  be 
obtained  from  topographic  maps: 

U.S.  Geological  Survey 
Map  Distribution 
Federal  Center 
Bldg.  41 
Box  25286 


Table  2.— Sources  of  r  and  s  for 

THE  CHEZY-MANNING  EQUATION— 

Continued 

Denver,  Colorado  80225 
Additional  information  can  be  obtained  from 

the  following  sources: 

1.  The  State’s  Department  of  Natural  Re¬ 
sources  (DNR)  or  the  State’s  Aids  to 
Navigation  office; 

2.  A  knowledgeable  local  marina  operator; 
or 

3.  A  knowledgeable  local  water  authority 
(e.g.,  State  water  commission) 

2.3  The  average  slope  of  the  river  (s)  can 
be  determined  from  the  topographic  maps 
using  the  following  steps: 

(1)  Locate  the  facility  on  the  map. 

(2)  Find  the  Normal  Pool  Elevation  at  the 
point  of  discharge  from  the  facility  into  the 
water  (A). 

(3)  Find  the  Normal  Pool  Elevation  of  the 
public  drinking  water  intake  or  fish  and 
wildlife  and  sensitive  environment  located 
downstream  (B)  (Note:  The  owner  or  operator 
should  use  a  minimum  of  20  miles 
downstream  as  a  cutoff  to  obtain  the  average 
slope  if  the  location  of  a  specific  public 
drinking  water  intake  or  fish  and  wildlife  and 
sensitive  environment  is  unknown). 

(4)  If  the  Normal  Pool  Elevation  is  not 
available,  the  elevation  contours  can  be  used 
to  find  the  slope.  Determine  elevation  of  the 
water  at  the  point  of  discharge  from  the 
facility  (A).  Determine  the  elevation  of  the 
water  at  the  appropriate  distance 
downstream  (B).  The  formula  presented 
below  can  be  used  to  calculate  the  slope. 

(5)  Determine  the  distance  (in  miles) 
between  the  facility  and  the  public  drinking 
water  intake  or  fish  and  wildlife  and 
sensitive  environments  (C). 

(6)  Use  the  following  formula  to  find  the 
slope,  which  will  be  a  unitless  value: 

Average  Slope=l(A— B)  (ft)/C  (miles))  x  [1 
mile/5280  feet] 

2.4  If  it  is  not  feasible  to  determine  the 
slope  and  mid-channel  depth  by  the  Chezy- 
Manning  equation,  then  the  river  velocity  can 
be  approximated  on-  site.  A  specific  length, 
such  as  100  feet,  can  be  marked  off  along  the 
shoreline.  A  float  can  be  dropped  into  the 
stream  above  the  mark,  and  the  time  required 
for  the  float  to  travel  the  distance  can  be  used 
to  determine  the  velocity  in  feet  per  second. 
However,  this  method  will  not  yield  an 
average  velocity  for  the  length  of  the  stream, 
but  a  velocity  only  for  the  specific  location 
of  measurement.  In  addition,  the  flow  rate 
will  vary  depending  on  weather  conditions 
such  as  wind  and  rainfall.  It  is  recommended 
that  facility  owners  or  operators  repeat  the 
measurement  under  a  variety  of  conditions  to 
obtain  the  most  accurate  estimate  of  the 
surface  water  velocity  under  adverse  weather 
conditions. 

2.5  The  planning  distance  calculations 
for  moving  and  still  navigable  waters  are 
based  on  worst  case  discharges  of  persistent 
oils.  Persistent  oils  are  of  concern  because 
they  can  remain  in  the  water  for  significant 
periods  of  time  and  can  potentially  exist  in 
large  quantities  downstream.  Owners  or 
operators  of  facilities  that  store  persistent  as 
well  as  non-persistent  oils  may  use  a 
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comparable  formula.  The  volume  of  oil 
discharged  is  not  included  as  part  of  the 
planning  distance  calculation  for  moving 
navigable  waters.  Facilities  that  will  meet 
this  substantial  harm  criterion  are  those  with 
facility  capacities  greater  than  or  equal  to  1 
million  gallons.  It  is  assumed  that  these 
facilities  are  capable  of  having  an  oil 
discharge  of  sufficient  quantity  to  cause 
injury  to  fish  and  wildlife  and  sensitive 
environments  or  shut  down  a  public  drinking 
water  intake.  While  owners  or  operators  of 
transfer  facilities  that  store  greater  than  or 
equal  to  42,000  gallons  are  not  required  to 
use  a  planning  distance  formula  for  purposes 
of  the  substantial  harm  criteria,  they  should 
use  a  planning  distance  calculation  in  the 
development  of  facility-specific  response 
plans. 


Table  3. — Specified  Time  Intervals 


Operating 

areas 

Substantial  harm  planning  time 
(hrs) 

Higher  vol¬ 

12  hour  arrival+3 

hour 

ume  port 
area. 

deployments  5  hours. 

Great 

24  hour  arrival+3 

hour 

Lakes. 

deployment=27  hours. 

All  other 

24  hour  arrival+3 

hour 

rivers 
and  ca¬ 

dep!oyment=27  hours. 

nals,  in¬ 
land, 
and 
near¬ 
shore 
areas. 

2.6  Example  of  the  Planning  Distance 
Calculation  for  Oil  Transport  on  Moving 
Navigable  Waters.  The  following  example 
provides  a  sample  calculation  using  the 
planning  distance  formula  for  a  facility 
discharging  oil  into  the  Monongahela  River: 

(1)  Solve  for  v  by  evaluating  n,  r,  and  s  for 
the  Chezy-Manning  equation: 

Find  the  roughness  coefficient,  n,  on  Table 

1  of  this  attachment  for  a  regular  section  of 
a  major  stream  with  a  top  width  greater  than 
100  feet.  The  top  width  of  the  river  can  be 
found  from  the  topographic  map. 
n=0.035. 

Find  slope,  s,  where  A=727  feet,  B=710  feet, 
and  C=25  miles. 

Solving: 

s=[(727  ft— 710  ft)/25.miles)  x  (l  mile/5280 
feet]=1.3xl0~4 

The  average  mid-channel  depth  is  found  by 
averaging  the  mid-channel  depth  for  each 
mile  along  the  length  of  the  river  between  the 
facility  and  the  public  drinking  water  intake 
or  the  fish  or  wildlife  or  sensitive 
environment  (or  20  miles  downstream  if 
applicable).  This  value  is  multiplied  by  0.667 
to  obtain  the  hydraulic  radius.  The  mid¬ 
channel  depth  is  found  by  obtaining  values 
for  r  and  s  from  the  sources  shown  in  Table 

2  for  the  Monongahela  River. 

Solving: 

r=0.667x20  feet=13.33  feet 
Solve  for  v  using: 
v=1.5/nxr2/Jxs1'2: 

v={1.5/0.035)x(13.33)2/3x(1.3xl0-4)''2 
v=2.73  feet/second 


(2)  Find  t  from  Table  3  of  this  attachment 
The  Monongahela  River’s  resource  response 
time  is  27  hours. 

(3)  Solve  for  planning  distance,  d: 
d=v  x  t  x  c 

d=(2.73  ft/sec)x(27  hours)x(0.68  sec*mile/ 
hr*ft) 

d=50  miles 

Therefore,  50  miles  downstream  is  the 
appropriate  planning  distance  for  this 
facility. 

3.0  Oil  Transport  on  Still  Water 

3.1  For  bodies  of  water  including  lakes  or 
ponds  that  do  not  have  a  measurable 
velocity,  the  spreading  of  the  oil  over  the 
surface  must  be  considered.  Owners  or 
operators  of  facilities  located  next  to  still 
water  bodies  may  use  a  comparable  means  of 
calculating  the  planning  distance.  If  a 
comparable  formula  is  used,  documentation 
of  the  reliability  and  analytical  soundness  of 
the  comparable  calculation  must  be  attached 
to  the  response  plan  cover  sheet. 

3.2  Example  of  the  Planning  Distance 
Calculation  for  Oil  Transport  on  Still  Water. 
To  assist  those  facilities  which  could 
potentially  discharge  into  a  still  body  of 
water,  the  following  analysis  was  performed 
to  provide  an  example  of  the  type  of  formula 
that  may  be  used  to  calculate  the  planning 
distance.  For  this  example,  a  worst  case 
discharge  of  2,000,000  gallons  is  used. 

(1)  The  surface  area  in  square  feet  covered 
by  an  oil  spill  on  still  water,  Al,  can  be 
determined  by  the  following  formula,2  where 
V  is  the  volume  of  the  spill  in  gallons  and 

C  is  a  constant  conversion  factor: 

A,=10*xVy4xC 

C=0.1643 

Ai=10ix(2,000,000  gallons) ’/4x(0. 1643) 

A, =8.74x10*  ft2 

(2)  The  spreading  formula  is  based  on  the 
theoretical  condition  that  the  oil  will  spread 
uniformly  in  all  directions  forming  a  circle. 
In  reality,  the  outfall  of  the  discharge  will 
direct  the  oil  to  the  surface  of  the  water 
where  it  intersects  the  shoreline.  Although 
the  oil  will  not  spread  uniformly  in  all 
directions,  it  is  assumed  that  the  discharge 
will  spread  from  the  shoreline  into  a  semi¬ 
circle  (this  assumption  does  not  account  for 
winds  or  wave  action). 

(3)  The  area  of  a  circle=7tr2 

(4)  To  account  for  the  assumption  that  oil 
will  spread  in  a  semi-circular  shape,  the  area 
of  a  circle  is  divided  by  2  and  is  designated 
as  A2. 

A2=(rer2)/2 

Solving  for  the  radius,  r,  using  the 

relationship  A,=A2:  8.74x10*  ft2=(itr2)/2 
Therefore,  r=23,586  ft 
r=23,586  ft+5,280  ft/mile=4.5  miles 
Assuming  a  20  knot  wind  under  storm 
conditions: 

1  knot =1.1 5  miles/hour 

20  knotsxl.15  miles/hour/knot=23  miles/hr 


2  Huang,  J.C.  and  Monastero,  F.C.,  1982.  Review 
of  the  State-of-the-Art  of  Oil  Pollution  Models.  Final 
report  submitted  to  the  American  Petroleum 
Institute  by  Raytheon  Ocean  Systems,  Co..  East 
Providence.  Rhode  Island. 


Assuming  that  the  oil  slick  moves  at  3 
percent  of  the  wind’s  speed:3 
23  miles/hourx0.03=0.69  miles/hour 

(5)  To  estimate  the  distance  that  the  oil 
will  travel,  use  the  times  required  for 
response  resources  to  arrive  at  different 
geographic  locations  as  shown  in  Table  3  of 
this  attachment 

For  example: 

For  Higher  Volume  Port  Areas:  15  hrsx0.69 
miles/hr=10.4  miles 
For  Great  Lakes  and  all  other  areas:  27 
hrsx0.69  miles/hr=18.6  miles 

(6)  The  total  distance  that  the  oil  will  travel 
from  the  point  of  discharge,  including  the 
distance  due  to  spreading,  is  calculated  as 
follows: 

Higher  Volume  Port  Areas:  d=10.4+4.5  miles 
or  approximately  15  miles 
Great  Lakes  and  all  other  areas:  d=18.6+4.5 
miles  or  approximately  23  miles 

4.0  Oil  Transport  on  Tidal-Influence  Areas 

4.1  The  planning  distance  method  for 
tidal  influence  navigable  water  is  based  on 
worst  case  discharges  of  persistent  and  non- 
persistent  oils.  Persistent  oils  are  of  primary 
concern  because  they  can  potentially  cause 
harm  over  a  greater  distance.  For  persistent 
oils  discharged  into  tidal  waters,  the 
planning  distance  is  15  miles  from  the 
facility  down  current  during  ebb  tide  and  to 
the  point  of  maximum  tidal  influence  or  15 
miles,  whichever  is  less,  during  flood  tide. 

4.2  For  non-persistent  oils  discharged 
into  tidal  waters,  the  planning  distance  is  5 
miles  from  the  facility  down  jurrent  during 
ebb  tide  and  to  the  point  of  maximum  tidal 
influence  or  5  miles,  whichever  is  less, 
during  flood  tide. 

4.3  Example  of  Determining  the  Planning 
Distance  for  Two  Types  of  Navigable  Water 
Conditions.  Below  is  an  example  of  how  to 
determine  the  proper  planning  distance 
when  a  facility  could  impact  two  types  of 
navigable  water  conditions:  moving  water 
and  tidal  water. 

(1)  Facility  X  stores  persistent  oil  and  is 
located  downstream  from  locks  along  a  slow 
moving  river  which  is  affected  by  tides.  The 
river  velocity,  v,  is  determined  to  be  0.5  feet/ 
second  from  the  Chezy-Manning  equation 
used  to  calculate  oil  transport  on  moving 
navigable  waters.  The  specified  time  interval, 
t,  obtained  from  Table  3  of  this  attachment 
for  river  areas  is  27  hours.  Therefore,  solving 
for  the  planning  distance,  d: 

d=v  x  t  x  c 

d=(0.5  ft/sec)  x  (27  hours)  x  (0.68  sec»mile/ 
hr*  ft) 

d=9.18  miles. 

(2)  However,  the  planning  distance  for 
maximum  tidal  influence  down  current 
during  ebb  tide  is  15  miles,  which  is  greater 
than  the  calculated  9.18  miles.  Therefore,  15 
miles  downstream  is  the  appropriate 
planning  distance  for  this  facility. 

5.0  Oil  Transport  Over  Land 

5.1  Facility  owners  or  operators  must 
evaluate  the  potential  for  oil  to  be 


3  Oil  Spill  Prevention  Sr  Control.  National  Spill 
Control  School,  Corpus  Christi  State  University. 
Thirteenth  Edition,  May  1990. 
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transported  over  land  to  navigable  waters  of 
the  United  States.  The  owner  or  operator 
must  evaluate  the  likelihood  that  portions  of 
a  worst  case  discharge  would  reach  navigable 
waters  via  open  channel  flow  or  from  sheet 
flow  across  the  land,  or  be  prevented  from 
reaching  navigable  waters  when  trapped  in 
natural  or  man-made  depressions  excluding 
secondary  containment  structures. 

5.2  As  discharged  oil  travels  over  land,  it 
may  enter  a  storm  drain  or  open  concrete 
channel  intended  for  drainage.  It  is  assumed 
that  once  oil  reaches  such  an  inlet,  it  will 
flow  into  the  receiving  navigable  water. 
During  a  storm  event,  it  is  highly  probable 
that  the  oil  will  either  flow  into  the  drainage 
structures  or  follow  the  natural  contours  of 
the  land  and  flow  into  the  navigable  water. 
Expected  minimum  and  maximum  velocities 
are  provided  as  examples  of  open  concrete 
channel  and  pipe  flow.  The  ranges  listed 
below  reflect  minimum  and  maximum 
velocities  used  as  design  criteria.4  The 
calculation  below  demonstrates  that  the  time 
required  for  oil  to  travel  through  a  storm 
drain  or  open  concrete  channel  to  navigable 
water  is  negligible  and  can  be  considered 
instantaneous.  The  velocities  are: 

For  open  concrete  channels: 
maximum  velocity=25  feet  per  second 
minimum  velocity=3  feet  per  second 
For  storm  drains: 

maximum  velocity=25  feet  per  second 
minimum  velocity =2  feet  per  second 

5.3  Assuming  a  length  of  0.5  mile  from 
the  point  of  discharge  through  an  open 
concrete  channel  or  concrete  storm  drain  to 


4  The  design  velocities  were  obtained  from 
Howard  County,  Maryland  Department  of  Public 
Works’  Storm  Drainage  Design  Manual. 


a  navigable  water,  the  travel  times  (distance/ 
velocity)  are: 

1.8  minutes  at  a  velocity  of  25  feet  per  second 
14.7  minutes  at  a  velocity  of  3  feet  per  second 
22.0  minutes  for  at  a  velocity  of  2  feet  per 
second 

5.4  The  distances  that  shall  be  considered 
to  determine  the  planning  distance  are 
illustrated  in  Figure  C-I  of  this  attachment. 
The  relevant  distances  can  be  described  as 
follows: 

Dl=Distance  from  the  nearest  opportunity  for 
discharge,  X|,  to  a  storm  drain  or  an 
open  concrete  channel  leading  to 
navigable  water. 

D2=Distance  through  the  storm  drain  or  open 
concrete  channel  to  navigable  water. 
D3=Distance  downstream  from  the  outfall 
within  which  fish  and  wildlife  and 
sensitive  environments  could  be  injured 
or  a  public  drinking  water  intake  would 
be  shut  down  as  determined  by  the 
planning  distance  formula. 

D4=Distance  from  the  nearest  opportunity  for 
discharge,  X2,  to  fish  and  wildlife  and 
sensitive  environments  not  bordering 
navigable  water. 

5.5  A  facility  owner  or  operator  whose 
nearest  opportunity  for  discharge  is  located 
within  0.5  mile  of  a  navigable  water  must 
complete  the  planning  distance  calculation 
(D3)  for  the  type  of  navigable  water  near  the 
facility  or  use  a  comparable  formula. 

5.6  A  facility  that  is  located  at  a  distance 
greater  than  0.5  mile  from  a  navigable  water 
must  also  calculate  a  planning  distance  (D3) 
if  it  is  in  close  proximity  (i.e.,  Dl  is  less  than 
0.5  mile  and  other  factors  are  conducive  to 
oil  travel  over  land)  to  storm  drains  that  flow 


to  navigable  waters.  Factors  to  be  considered 
in  assessing  oil  transport  over  land  to  storm 
drains  shall  include  the  topography  of  the 
surrounding  area,  drainage  patterns,  man¬ 
made  barriers  (excluding  secondary 
containment  structures),  and  soil  distribution 
and  porosity.  Storm  drains  or  concrete 
drainage  channels  that  are  located  in  close 
proximity  to  the  facility  can  provide  a  direct 
pathway  to  navigable  waters,  regardless  of 
the  length  of  the  drainage  pipe.  If  Dl  is  less 
than  or  equal  to  0.5  mile,  a  discharge  from 
the  facility  could  pose  substantial  harm 
because  the  time  to  travel  the  distance  from 
the  storm  drain  to  the  navigable  water  (D2) 
is  virtually  instantaneous. 

5.7  A  facility’s  proximity  to  fish  and 
wildlife  and  sensitive  environments  not 
bordering  a  navigable  water,  as  depicted  as 
D4  in  Figure  C-I  of  this  attachment,  must 
also  be  considered,  regardless  of  the  distance 
from  the  facility  to  navigable  waters.  Factors 
to  be  considered  in  assessing  oil  transport 
over  land  to  fish  and  wildlife  and  sensitive 
environments  should  include  the  topography 
of  the  surrounding  area,  drainage  patterns, 
man-made  barriers  (excluding  secondary 
containment  structures),  and  soil  distribution 
and  porosity. 

5.8  If  a  facility  is  not  found  to  pose 
substantial  harm  to  fish  and  wildlife  and 
sensitive  environments  not  bordering 
navigable  waters  via  oil  transport  on  land, 
then  supporting  documentation  should  be 
maintained  at  the  facility.  However,  such 
documentation  should  be  submitted  with  the 
response  plan  if  a  facility  is  found  to  pose 
substantial  harm. 
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Appendix  D  to  Part  112 — Determination 
of  a  Worst  Case  Discharge  Planning 
Volume 

1.0  Instructions 

1.1  An  owner  or  operator  is  required  to 
complete  this  worksheet  if  the  facility  meets 
the  criteria,  as  presented  in  Appendix  C  to 
this  part,  or  it  is  determined  by  the  RA  that 
the  facility  could  cause  substantial  harm  to 
the  environment.  The  calculation  of  a  worst 
case  discharge  planning  volume  is  used  for 
emergency  planning  purposes,  and  is 
required  in  40  CFR 11 2.20  for  facility  owners 
or  operators  who  must  prepare  a  response 
plan.  When  planning  for  the  amount  of 
resources  and  equipment  necessary  to 
respond  to  the  worst  case  discharge  planning 
volume,  adverse  weather  conditions  must  be 
taken  into  consideration.  An  owner  or 
operator  is  required  to  determine  the 
facility’s  worst  case  discharge  planning 
volume  from  either  Part  A  of  this  appendix 
for  an  onshore  storage  facility,  or  Part  B  of 
this  appendix  for  an  onshore  production 
facility.  The  worksheet  considers  the 
provision  of  adequate  secondary  containment 
at  a  facility. 

1.2  For  onshore  storage  facilities  and 
production  facilities,  permanently 
manifolded  oil  storage  tanks  are  defined  as 
tanks  that  are  designed,  installed,  and/or 
operated  in  such  a  manner  that  the  multiple 
tanks  function  as  one  storage  unit  (i.e., 
multiple  tank  volumes  are  equalized).  In  a 
worst  case  discharge  scenario,  a  single  failure 
could  cause  the  discharge  of  the  contents  of 
more  than  one  tank.  The  owner  or  operator 
must  provide  evidence  in  the  response  plan 
that  tanks  with  common  piping  or  piping 
systems  are  not  operated  as  one  unit.  If  such 
evidence  is  provided  and  is  acceptable  to  the 
RA,  the  worst  case  discharge  planning 
volume  would  be  based  on  the  capacity  of 
the  largest  oil  storage  tank  within  a  common 
secondary  containment  area  or  the  largest  oil 
storage  tank  within  a  single  secondary 
containment  area,  whichever  is  greater.  For 
permanently  manifolded  tanks  that  function 
as  one  oil  storage  unit,  the  worst  case 
discharge  planning  volume  would  be  based 
on  the  combined  oil  storage  capacity  of  all 
manifolded  tanks  or  the  capacity  of  the 
largest  single  oil  storage  tank  within  a 
secondary  containment  area,  whichever  is 
greater.  For  purposes  of  this  rule, 
permanently  manifolded  tanks  that  are 
separated  by  internal  divisions  for  each  tank 
are  considered  to  be  single  tanks  and 
individual  manifolded  tank  volumes  are  not 
combined. 

1.3  For  production  facilities,  the  presence 
of  exploratory  wells,  production  wells,  and 
oil  storage  tanks  must  be  considered  in  the 
calculation.  Part  B  of  this  appendix  takes 
these  additional  factors  into  consideration 
and  provides  steps  for  their  inclusion  in  the 
total  worst  case  discharge  planning  volume. 
Onshore  oil  production  facilities  may  include 
all  wells,  flowlines,  separation  equipment, 
storage  facilities,  gathering  lines,  and 
auxiliary  non-transportation-related 
equipment  and  facilities  in  a  single 
geographical  oil  or  gas  field  operated  by  a 
single  operator.  Although  a  potential  worst 
case  discharge  planning  volume  is  calculated 


within  each  section  of  the  worksheet,  the 
final  worst  case  amount  depends  on  the  risk 
parameter  that  results  in  the  greatest  volume. 

1.4  Marine  transportation-related  transfer 
facilities  that  contain  fixed  aboveground 
onshore  structures  used  for  bulk  oil  storage 
are  jointly  regulated  by  EPA  and  the  U.S. 
Coast  Guard  (USCG),  and  are  termed 
"complexes.”  Because  the  USCG  also 
requires  response  plans  from  transportation- 
related  facilities  to  address  a  worst  case 
discharge  of  oil,  a  separate  calculation  for  the 
worst  case  discharge  planning  volume  for 
USCG-related  facilities  is  included  in  the 
USCG  IFR  (see  Appendix  E  to  this  part, 
section  10,  for  availability).  All  complexes 
that  are  jointly  regulated  by  EPA  and  the 
USCG  must  compare  both  calculations  for 
worst  case  discharge  planning  volume 
derived  by  using  the  EPA  and  USCG 
methodologies  and  plan  for  whichever 
volume  is  greater. 

PART  A:  WORST  CASE  DISCHARGE 
PLANNING  VOLUME  CALCULATION  FOR 
ONSHORE  STORAGE  FACILITIES 1 

Part  A  of  this  worksheet  is  to  be  completed 
by  the  owner  or  operator  of  an  SPGC- 
regulated  facility  (excluding  oil  production 
facilities)  if  the  facility  meets  the  criteria  as 
presented  in  Appendix  C  to  this  part,  or  if 
it  is  determined  by  the  RA  that  the  facility 
could  cause  substantial  harm  to  the 
environment.  If  you  are  the  owner  or  operator 
of  a  production  facility,  please  proceed  to 
Part  B  of  this  worksheet. 

A.l  SINGLE-TANK  FACILITIES 

For  facilities  containing  only  one 
aboveground  oil  storage  tank,  the  worst  case 
discharge  planning  volume  equals  the 
capacity  of  the  oil  storage  tank.  If  adequate 
secondary  containment  (sufficiently  large  to 
contain  the  capacity  of  the  aboveground  oil 
storage  tank  plus  sufficient  freeboard  to  allow 
for  precipitation)  exists  for  the  oil  storage 
tank,  multiply  the  capacity  of  the  tank  by  0.8. 

(1)  FINAL  WORST  CASE  VOLUME: 
_ GAL 

(2)  Do  not  proceed  further. 

A.2  SECONDARY  CONTAINMENT— 
MULTIPLE-TANK  FACILITIES 

Are  all  aboveground  oil  storage  tanks  or 
groups  of  aboveground  oil  storage  tanks  at 
the  facility  without  adequate  secondary 
containment?  2 
_ (Y/N) 

A.2.1  If  the  answer  is  yes,  the  final  worst 
case  discharge  planning  volume  equals  the 
total  aboveground  oil  storage  capacity  at  the 
facility. 

(1)  FINAL  WORST  CASE  VOLUME: 
_ GAL 

(2)  Do  not  proceed  farther. 

A. 2. 2  If  the  answer  is  no,  calculate  the 
total  aboveground  oil  storage  capacity  of 
tanks  without  adequate  secondary 
containment.  If  all  aboveground  oil  storage 


1  “Storage  facilities”  represent  all  facilities 
subject  to  this  part,  excluding  oil  production 
facilities. 

2  Secondary  containment  is  defined  in  40  CFR 
112.7(e)(2).  Acceptable  methods  and  structures  for 
containment  are  also  given  in  40  CFR  112.7(c)(1). 


tanks  or  groups  of  aboveground  oil  storage 
tanks  at  the  facility  have  adequate  secondary 
containment,  ENTER  “0”  (zero). 

_ GAL 

A. 2. 3  Calculate  the  capacity  of  the  largest 
single  aboveground  oil  storage  tank  within  an 
adequate  secondary  containment  area  or  the 
combined  capacity  of  a  group  of  aboveground 
oil  storage  tanks  permanently  manifolded 
together,  whichever  is  greater,  PLUS  THE 
VOLUME  FROM  QUESTION  A2(b). 

FINAL  WORST  CASE  VOLUME: 3 _ 

GAL 

PART  B:  WORST  CASE  DISCHARGE 
PLANNING  VOLUME  CALCULATION  FOR 
ONSHORE  PRODUCTION  FACILITIES 

Part  B  of  this  worksheet  is  to  be  completed 
by  the  owner  or  operator  of  an  SPCC- 
regulated  oil  production  facility  if  the  facility 
meets  the  criteria  presented  in  Appendix  C 
to  this  part,  or  if  it  is  determined  by  the  RA 
that  the  facility  could  cause  substantial  harm. 
A  production  facility  consists  of  all  wells 
(producing  and  exploratory)  and  related 
equipment  in  a  single  geographical  oil  or  gas 
field  operated  by  a  single  operator. 

B.  1  SINGLE-TANK  FACILITIES 

B.  1 . 1  For  facilities  containing  only  one 
aboveground  oil  storage  tank,  the  worst  case 
discharge  planning  volume  equals  the 
capacity  of  the  aboveground  oil  storage  tank 
plus  the  production  volume  of  the  well  with 
the  highest  output  at  the  facility.  If  adequate 
secondary  containment  (sufficiently  large  to 
contain  the  capacity  of  the  aboveground  oil 
storage  tank  phis  sufficient  freeboard  to  allow 
for  precipitation)  exists  for  the  storage  tank, 
multiply  the  capacity  of  the  tank  by  0.8. 

B.1.2  For  facilities  with  production  wells 
producing  by  pumping,  if  the  rate  of  the  well 
with  the  highest  output  is  known  and  the 
number  of  days  the  facility  is  unattended  can 
be  predicted,  then  the  production  volume  is 
equal  to  the  pumping  rate  of  the  well 
multiplied  by  the  greatest  number  of  days  the 
facility  is  unattended. 

B.1.3  If  the  pumping  rate  of  the  well  with 
the  highest  output  is  estimated  or  the 
maximum  number  of  days  the  facility  is 
unattended  is  estimated,  then  the  production 
volume  is  determined  from  the  pumping  rate 
of  the  well  multiplied  by  1.5  times  the 
greatest  number  of  days  that  the  facility  has 
been  or  is  expected  to  be  unattended. 

B.1.4  Attachment  D-l  to  this  appendix 
provides  methods  for  calculating  the 
production  volume  for  exploratory  wells  and 
production  wells  producing  under  pressure. 

(1)  FINAL  WORST  CASE  VOLUME: 
_ GAL 

(2)  Do  not  proceed  further. 

B.2  SECONDARY  CONTAINMENT— 
MULTIPLE-TANK  FACILITIES 

Are  all  aboveground  oil  storage  tanks  or 
groups  of  aboveground  oil  storage  tanks  at 
the  facility  without  adequate  secondary 
containment? 


3  All  complexes  that  are  jointly  regulated  by  EPA 
and  the  USCG  must  also  calculate  the  worst  case 
discharge  planning  volume  for  the  transportation- 
related  portions  of  the  facility  and  plan  for 
whichever  volume  is  greater. 
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_ (Y/N) 

B.2.1  If  the  answer  is  yes.  the  final  worst 
case  volume  equals  the  total  aboveground  oil 
storage  capacity  without  adequate  secondary- 
containment  plus  the  production  volume  of 
the  well  with  the  highest  output  at  the 
facility. 

(1)  For  facilities  with  production  wells 
producing  by  pumping,  if  the  rate  of  the  well 
with  the  highest  output  is  known  and  the 
number  of  days  the  facility  is  unattended  can 
be  predicted,  then  the  production  volume  is 
equal  to  the  pumping  rate  of  the  well 
multiplied  by  the  greatest  number  of  days  the 
facility  is  unattended. 

(2)  If  the  pumping  rate  of  the  well  with  the 
highest  output  is  estimated  or  the  maximum 
number  of  days  the  facility  is  unattended  is 
estimated,  then  the  production  volume  is 
determined  from  the  pumping  rate  of  the 
well  multiplied  by  1.5  times  the  greatest 
number  of  days  that  the  facility  has  been  or 
is  expected  to  be  unattended. 

(3)  Attachment  D-l  to  this  appendix 
provides  methods  for  calculating  the 
production  volumes  for  exploratory  wells 
and  production  wells  producing  under 
pressure. 

(A)  FINAL  WORST  CASE  VOLUME 
_ GAL 

(B)  Do  not  proceed  further. 

B.2.2  If  the  answer  is  no,  calculate  the 
total  aboveground  oil  storage  capacity  of 
tanks  without  adequate  secondary 
containment.  If  all  aboveground  oil  storage 
tanks  or  groups  of  aboveground  oil  storage 
tanks  at  the  facility  have  adequate  secondary 
containment,  ENTER  “0"  (zero). 

_ GAL 

B.2.3  Calculate  the  capacity  of  the  largest 
single  aboveground  oil  storage  tank  within  an 
adequate  secondary  containment  area  or  the 
combined  capacity  of  a  group  of  aboveground 
oil  storage  tanks  permanently  manifolded 
together,  whichever  is  greater,  plus  the 
production  volume  of  the  well  with  the 
highest  output.  PLUS  THE  VOLUME  FROM 
QUESTION  B2(b).  Attachment  D-l  provides 
methods  for  calculating  the  production 
volumes  for  exploratory  wells  and 
production  wells  producing  under  pressure. 

(1)  FINAL  WORST  CASE  VOLUME:  4 
_ GAL 

(2)  Do  not  proceed  further. 

Attachments  to  Appendix  D 

Attachment  D-I — Methods  to  Calculate 
Production  Volumes  for  Production 
Facilities  With  Exploratory  Wells  or 
Production  Wells  Producing  Under  Pressure 

1.0  Introduction 

The  owner  or  operator  of  a  production 
facility  w-ith  exploratory  wells  or  production 
wells  producing  under  pressure  shall 
compare  the  well  rate  of  the  highest  output 
well  (rate  of  well),  in  barrels  per  day,  to  the 
ability  of  response  equipment  and  personnel 
to  recover  the  volume  of  oil  that  could  be 
discharged  (rate  of  recovery),  in  barrels  per 


4  All  complexes  that  are  jointly  regulated  by  EP.\ 
and  the  USCG  must  also  calculate  the  worst  case 
discharge  planning  volume  for  the  transportation - 
related  portions  of  the  facility  and  plan  for 
whichever  volume  Is  greater. 


day.  The  result  of  this  comparison  will 
determine  the  method  used  to  calculate  the 
production  volume  for  the  production 
facility.  This  production  volume  is  to  be  used 
to  calculate  the  worst  case  discharge 
planning  volume  in  Part  B  of  this  appendix. 

2.0  Description  of  Methods 

2.1  Method  A 

If  the  well  rate  would  overwhelm  the 
response  efforts  (i.e.,  rate  of  well/rate  of 
recovery  2. 1).  then  the  production  volume 
would  be  the  30-day  forecasted  well  rate  for 
a  well  10,000  feet  deep  or  less,  or  the  45-day 
forecasted  well  rate  for  a  w  ell  deeper  than 
10,000  feet.. 

(1)  For  wells  10,000  feet  deep  or  less: 
Production  volume=30  days  x  rate  of  well. 

(2)  For  wells  deeper  than  10,000  feet: 
Production  volume=45  days  x  rate  of  well. 

2.2  Method  B 

2.2.1  If  the  rate  of  recovery  would  be 
greater  than  the  well  rate  (i.e.,  rate  of  w-ell/ 
rate  of  recovery  <1),  then  the  production 
volume  would  equal  the  sum  of  two  terms: 
Production  vo  1  u me=d ischarge  volume  (  + 

discharge  volume? 

2.2.2  The  first  term  represents  the  volume 
of  the  oil  discharged  from  the  well  between 
the  time  of  the  blowout  and  the  time  the 
response  resources  are  on  scene  and 
recovering  oil  (discharge  volume  i). 

Discharge  volumei=(days  unattended+days 

to  respond)  x  (rate  of  well) 

2.2.3  The  second  term  represents  the 
volume  of  oil  discharged  from  the  well  after 
the  response  resources  begin  operating  until 
the  spill  is  stopped,  adjusted  for  the  recovery 
rate  of  the  response  resources  (discharge 
volume?). 

(1)  For  wells  10.000  feet  deep  or  less: 
Discharge  volume2=(30  days — (days 

unattended  +  days  to  respond))  x  (rate  of 
well)  x  (rate  of  well/rate  of  recovery) 

(2)  For  wells  deeper  than  10,000  feet: 
Discharge  volume?=[45  days — (days 

unattended  +  days  to  respond)]  x  (rate  of 
well)  x  (rate  of  well/rate  of  recovery) 

3.0  Example 

3.1  A  facility  consists  of  two  production 
wells  producing  under  pressure,  which  are 
both  less  than  10,000  feet  deep.  The  well  rate 
of  well  A  is  5  barrels  per  day,  and  the  well 
rate  of  well  B  is  10  barrels  per  day.  The 
facility  is  unattended  for  a  maximum  of  7 
days.  The  facility  operator  estimates  that  it 
will  take  2  days  to  have  response  equipment 
and  personnel  on  scene  and  responding  to  a 
blowout,  and  that  the  projected  rate  of 
recovery  will  be  20  barrels  per  day. 

(1)  First,  the  facility  operator  determines 
that  the  highest  output  well  is  well  B.  The 


facility  operator  calculates  the  ratio  of  the 
rate  of  well  to  the  rate  of  recovery: 

10  barrels  per  day/20  barrels  per  day =0.5 
Because  the  ratio  is  less  than  one,  the 
facility  operator  will  use  Method  B  to 
calculate  the  production  volume. 

(2)  The  first  term  of  the  equation  is: 
Discharge  volumei=(7  days  +  2  days)  x  (10 

barrels  per  day)=90  barrels 

(3)  The  second  term  of  the  equation  is: 
Discharge  volume?=l30  days — (7  days  +  2 

days))  x  (10  ban-els  per  day)  x  (0  5)=105 
barrels 

(4)  Therefore,  the  production  volume  is: 
Production  volume=90  barrels  +  105 

barrels=195  barrels 

3.2  If  the  recovery  rate  was  5  barrels  per 
day,  the  ratio  of  rate  of  well  to  rate  of 
recovery  would  be  2.  so  the  facility  operator 
would  use  Method  A.  The  production 
volume  would  have  been: 

30  days  x  10  barrels  per  day=300  barrels 

■Appendix  E  to  Part  112 — Determination 
and  Evaluation  of  Required  Response 
Resources  for  Facility  Response  Plans 

1.0  Purpose  and  Definitions 

1.1  The  purpose  of  this  appendix  is  to 
describe  the  procedures  to  identify  response 
resources  to  meet  the  requirements  of 

§  112.20.  To  identify-  response  resources  to 
meet  the  facility  response  plan  requirements 
of  40  CFR  112.20(h),  owners  cr  operators 
shall  follow  this  appendix  or.  where  not 
appropriate,  shall  clearly  demonstrate  in  the 
response  plan  why  use  of  this  appendix  is 
not  appropriate  at  the  facility  and  make 
comparable  arrangements  for  response 
resources. 

1.2  Definitions. 

1.2.1  Nearshore  is  an  operating  area 
defined  as  extending  seaward  12  miles  from 
the  boundary  lines  defined  in  46  CFR  part  7. 
except  in  the  Gulf  of  Mexico.  In  the  Gulf  of 
Mexico,  it  means  the  area  extending  12  miles 
from  the  line  of  demarcation  (COLREG  lines) 
defined  in  49  CFR  80.740  and  80.850. 

1.2.2  Non-persistent  oils  or  Croup  1  oils 
include: 

(1)  A  petroleum-based  oil  that,  at  the  time 
of  shipment,  consists  of  hydrocarbon 
fractions: 

(A)  At  least  50  percent  of  w-hich  by 
volume,  distill  at  a  temperature  of  340 
degrees  C  (645  degrees  F);  and 

(B)  At  least  95  percent  of  which  by  volume, 
distill  at  a  temperature  of  370  degrees  C  (700 
degrees  F);  and 

(2)  A  non-petroleum  oil  w-ith  a  specific 
gravity  less  than  0.8. 

1.2.3  Non-petroleum  oil  is  oil  of  any  kind 
that  is  not  petroleum-based.  It  includes,  but 
is  not  limited  to.  animal  and  vegetable  oils. 

1.2.4  Ocean  means  the  nearshore  area. 

1.2.5  Operating  area  means  Rivers  and 
Canals,  Inland.  Nearshore,  and  Great  Lakes 
geographic  location(s)  in  which  a  facility  is 
handling,  storing,  or  transporting  oil. 

1.2.6  Operating  environment  means 
Rivers  and  Canals,  Inland.  Great  Lakes,  or 
Ocean.  These  terms  are  used  to  define  the 
conditions  in  which  response  equipment  is 
designed  to  function. 

1.2.7  Persistent  oils  include; 
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(1)  A  petroleum-based  oil  that  does  not 
meet  the  distillation  criteria  for  a  non- 
persistent  oil.  Persistent  oils  are  further 
classified  based  on  specific  gravity  as 
follows: 

(A)  Group  2 — specific  gravity  less  than 
0.85; 

(B)  Group  3 — specific  gravity  equal  to  or 
greater  than  0.85  and  less  than  0.95; 

(C)  Group  4 — specific  gravity  equal  to  or 
greater  than  0.95  and  less  than  1.0;  or 

(D)  Group  5 — specific  gravity  equal  to  or 
greater  than  1.0. 

(2)  A  non-petroleum  oil  with  a  specific 
gravity  of  0.8  or  greater.  These  oils  are  further 
classified  based  on  specific  gravity  as 
follows: 

(A)  Group  2 — specific  gravity  equal  to  or 
greater  than  0.8  and  less  than  0.85; 

(B)  Group  3 — specific  gravity  equal  to  or 
greater  than  0.85  and  less  than  0.95; 

(C)  Group  4 — specific  gravity  equal  to  or 
greater  than  0.95  and  less  than  1.0;  or 

(D)  Group  5 — specific  gravity  equal  to  or 
greater  than  1.0. 

1.2.8  Other  definitions  are  included  in 
§  112.2,  section  1.2  of  Appendices  C  and  E, 
and  section  3.0  of  Appendix  F. 

2.0  Equipment  Operability  and  Readiness 

2.1  All  equipment  identified  in  a 
response  plan  must  be  designed  to  operate  in 
the  conditions  expected  in  the  facility’s 
geographic  area  (i.e.,  operating  environment). 
These  conditions  vary  widely  based  on 
location  and  season.  Therefore,  it  is  difficult 
to  identify  a  single  stockpile  of  response 
equipment  that  will  function  effectively  in 
each  geographic  location  (i.e.,  operating 
area). 

2.2  Facilities  handling,  storing,  or 
transporting  oil  in  more  than  one  operating 
environment  as  indicated  in  Table  1  of  this 
appendix  must  identify  equipment  capable  of 
successfully  functioning  in  each  operating 
environment. 

2.3  When  identifying  equipment  for  the 
response  plan  (based  on  the  use  of  this 
appendix),  a  facility  owner  or  operator  must 
consider  the  inherent  limitations  of  the 
operability  of  equipment  components  and 
response  systems.  The  criteria  in  Table  1  of 
this  appendix  shall  be  used  to  evaluate  the 
operability  in  a  given  environment.  These 
criteria  reflect  die  general  conditions  in 
certain  operating  environments. 

2.3.1  The  Regional  Administrator  may 
require  documentation  that  the  boom 
identified  in  a  facility  response  plan  meets 
the  criteria  in  Table  1  of  this  appendix. 
Absent  acceptable  documentation,  the 
Regional  Administrator  may  require  that  the 
boom  be  tested  to  demonstrate  that  it  meets 
the  criteria  in  Table  1  of  this  appendix. 
Testing  must  be  in  accordance  with  A  STM  F 
715,  ASTM  F  989,  or  other  tests  approved  by 
EPA  as  deemed  appropriate  (see  Appendix  E 
to  this  part,  section  10,  for  general 
availability  of  documents). 

2.4  Table  1  of  this  appendix  lists  criteria 
for  oil  recovery  devices  and  boom.  All  other 
equipment  necessary  to  sustain  or  support 
response  operations  in  an  operating 
environment  must  be  designed  to  function  in 
the  same  conditions.  For  example,  boats  that 
deploy  or  support  skimmers  or  boom  must  be 


capable  of  being  safely  operated  in  the 
significant  wave  heights  listed  for  the 
applicable  operating  environment. 

2.5  A  facility  owner  or  operator  shall 
refer  to  the  applicable  Area  Contingency  Plan 
(ACP),  where  available,  to  determine  if  ice, 
debris,  and  weather-related  visibility  are 
significant  factors  to  evaluate  the  operability 
of  equipment.  The  ACP  may  also  identify  the 
average  temperature  ranges  expected  in  the 
facility’s  operating  area.  All  equipment 
identified  in  a  response  plan  must  be 
designed  to  operate  within  those  conditions 
or  ranges. 

2.6  This  appendix  provides  information 
on  response  resource  mobilization  and 
response  times.  The  distance  of  the  facility 
from  the  storage  location  of  the  response 
resources  must  be  used  to  determine  whether 
the  resources  can  arrive  on-scene  within  the 
stated  time.  A  facility  owner  or  operator  shall 
include  the  time  for  notification, 
mobilization,  and  travel  of  resources 
identified  to  meet  the  medium  and  Tier  1 
worst  case  discharge  requirements  identified 
in  section  4.3  of  this  appendix  (for  medium 
discharges)  and  section  5.3  of  this  appendix 
(for  worst  case  discharges).  The  facility 
owner  or  operator  must  plan  for  notification 
and  mobilization  of  Tier  2  and  3  response 
resources  as  necessary  to  meet  the 
requirements  for  arrival  on-scene  in 
accordance  with  section  5.3  of  this  appendix. 
An  on-water  speed  of  5  knots  and  a  land 
speed  of  35  miles  per  hour  is  assumed, 
unless  the  facility  owner  or  operator  can 
demonstrate  otherwise. 

2.7  In  identifying  equipment,  the  facility 
owner  or  operator  shall  fist  the  storage 
location,  quantity,  and  manufacturer's  make 
and  model.  For  oil  recovery  devices,  the 
effective  daily  recovery  capacity,  as 
determined  using  section  6  of  this  appendix, 
must  be  included.  For  boom,  the  overall 
boom  height  (draft  and  freeboard)  shall  be 
included.  A  facility  owner  or  operator  is 
responsible  for  ensuring  that  the  identified 
boom  has  compatible  connectors. 

3.0  Determining  Response  Resources 
Required  for  Small  Discharges 

3.1  A  facility  owner  or  operator  shall 
identify  sufficient  response  resources 
available,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  to  respond  to 
a  small  discharge.  A  small  discharge  is 
defined  as  any  discharge  volume  less  than  or 
equal  to  2,100  gallons,  but  not  to  exceed  the 
calculated  worst  case  discharge.  The 
equipment  must  be  designed  to  function  in 
the  operating  environment  at  the  point  of 
expected  use. 

3.2  Complexes  that  are  regulated  by  EPA 
and  the  USCG  must  also  consider  planning 
quantities  for  the  transportation-related 
transfer  portion  of  the  facility.  The  USCG 
planning  level  that  corresponds  to  EPA’s 
“small  discharge”  is  termed  “the  average 
most  probable  discharge.”  The  USCG 
revisions  to  33  CFR  part  154  define  “the 
average  most  probable  discharge”  as  a 
discharge  of  50  barrels  (2,100  gallons). 
Owners  or  operators  of  complexes  must 
compare  oil  spill  volumes  for  a  small 
discharge  and  an  average  most  probable 
discharge  and  plan  for  whichever  quantity  is 
greater. 


3.3  The  response  resources  shall,  as 
appropriate,  include; 

3.3.1  One  thousand  feet  of  containment 
boom  (or,  for  complexes  with  marine  transfer 
components,  1,000  feet  of  containment  boom 
or  two  times  the  length  of  the  largest  vessel 
that  regularly  conducts  oil  transfers  to  or 
from  the  facility,  whichever  is  greater),  and 

a  means  of  deploying  it  within  1  hour  of  the 
discovery  of  a  spill; 

3.3.2  Oil  recovery  devices  with  an 
effective  daily  recovery  capacity  equal  to  the 
amount  of  oil  discharged  in  a  small  discharge 
or  greater  which  is  available  at  the  facility 
within  2  hours  of  the  detection  of  an  oil 
discharge;  and 

3.3.3  Oil  storage  capacity  for  recovered 
oily  material  indicated  in  section  9.2  of  this 
appendix. 

4.0  Determining  Response  Resources 
Required  for  Medium  Discharges 

4.1  A  facility  owner  or  operator  shal  1 
identify  sufficient  response  resources 
available,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  to  respond  to 
a  medium  discharge  of  oil  for  that  facility. 
This  will  require  response  resources  capable 
of  containing  and  collecting  up  to  36,000 
gallons  of  oil  or  10  percent  of  the  worst  case 
discharge,  whichever  is  less.  All  equipment 
identified  must  be  designed  to  operate  in  the 
applicable  operating  environment  specified 
in  Table  1  of  this  appendix. 

4.2  Complexes  that  are  regulated  by  EPA 
and  the  USGG  must  also  consider  planning 
quantities  for  the  transportation-related 
transfer  portion  of  the  facility.  The  USCG 
planning  level  that  corresponds  to  EPA's 
“medium  discharge”  is  termed  “the 
maximum  most  probable  discharge.”  The 
USCG  revisions  to  33  CFR  part  154  define 
“the  maximum  most  probable  discharge”  as 
a  discharge  of  1 ,200  barrels  (50,400  gallons) 
or  10  percent  of  the  worst  case  discharge, 
whichever  is  less.  Owners  or  operators  of 
complexes  must  compare  spill  volumes  for  a 
medium  discharge  and  a  maximum  most 
probable  discharge  and  plan  for  whichever 
quantity  is  greater. 

4.3  Oil  recovery  devices  identified  to 
meet  the  applicable  medium  discharge 
volume  planning  criteria  must  be  located 
such  that  they  are  capable  of  arriving  on¬ 
scene  within  6  hours  in  higher  volume  port 
areas  and  the  Great  Lakes  and  within  12 
hours  in  all  other  areas.  Higher  volume  port 
areas  and  Great  Lakes  areas  are  defined  in 
section  1.2  of  Appendix  C  to  this  part. 

4.4  Because  rapid  control,  containment, 
and  removal  of  oil  are  critical  to  reduce  spill 
impact,  the  owner  or  operator  must 
determine  response  resources  using  an 
effective  daily  recovery  capacity  for  oil 
recovery  devices  equal  to  50  percent  of  the 
planning  volume  applicable  for  the  facility  as 
determined  in  section  4.1  of  this  appendix. 
The  effective  daily  recovery  capacity  for  oil 
recovery  devices  identified  in  the  plan  must 
be  determined  using  the  criteria  in  section  6 
of  this  appendix. 

4.5  In  addition  to  oil  recovery  capacity, 
the  plan  shall,  as  appropriate,  identify 
sufficient  quantity  of  containment  boom 
available,  by  contract  or  other  approved 
means  as  described  in  §112.2,  to  arrive 
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within  the  required  response  times  for  oil 
collection  and  containment  and  for 
protection  of  fish  and  wildlife  and  sensitive 
environments.  For  further  description  of  fish 
and  wildlife  and  sensitive  environments,  see 
Appendices  I,  II,  and  III  to  DOC/NOAA’s 
“Guidance  for  Facility  and  Vessel  Response 
Plans:  Fish  and  Wildlife  and  Sensitive 
Environments”  (see  Appendix  E  to  this  part, 
section  10,  for  availability)  and  the 
applicable  ACP.  While  the  regulation  does 
not  set  required  quantities  of  boom  for  oil 
collection  and  containment,  the  response 
plan  shall  identify  and  ensure,  by  contract  or 
other  approved  means  as  described  in 
§  112.2,  the  availability  of  the  quantity  of 
boom  identified  in  the  plan  for  this  purpose. 

4.6  The  plan  must  indicate  the 
availability  of  temporary  storage  capacity  to 
meet  section  9.2  of  this  appendix.  If  available 
storage  capacity  is  insufficient  to  meet  this 
level,  then  the  effective  daily  recovery 
capacity  must  be  derated  (downgraded)  to  the 
limits  of  the  available  storage  capacity. 

4.7  The  following  is  an  example  of  a 
medium  discharge  volume  planning 
calculation  for  equipment  identification  in  a 
higher  volume  port  area:  The  facility’s  largest 
aboveground  storage  tank  volume  is  840,000 
gallons.  Ten  percent  of  this  capacity  is  84,000 
gallons.  Because  10  percent  of  the  facility’s 
largest  tank,  or  84,000  gallons,  is  greater  than 
36,000  gallons,  36,000  gallons  is  used  as  the 
planning  volume.  The  effective  daily 
recovery  capacity  is  50  percent  of  the 
planning  volume,  or  18,000  gallons  per  day. 
The  ability  of  oil  recovery  devices  to  meet 
this  capacity  must  be  calculated  using  the 
procedures  in  section  6  of  this  appendix. 
Temporary  storage  capacity  available  on¬ 
scene  must  equal  twice  the  daily  recovery 
capacity  as  indicated  in  section  9.2  of  this 
appendix,  or  36,000  gallons  per  day.  This  is 
the  information  the  facility  owner  or  operator 
must  use  to  identify  and  ensure  the 
availability  of  the  required  response 
resources,  by  contract  or  other  approved 
means  as  described  in  §  112.2.  The  facility 
owner  shall  also  identify  how  much  boom  is 
available  for  use. 

5.0  Determining  Response  Resources 
Required  for  the  Worst  Case  Discharge  to  the 
Maximum  Extent  Practicable 

'  5.1  A  facility  owner  or  operator  shall 
identify  and  ensure  the  availability  of,  by 
contract  or  other  approved  means  as 
described  in  §  112.2,  sufficient  response 
resources  to  respond  to  the  worst  case 
discharge  of  oil  to  the  maximum  extent 
practicable.  Section  7  of  this  appendix 
describes  the  method  to  determine  the 
necessary  response  resources.  A  worksheet  is 
provided  as  Attachment  E-l  at  the  end  of 
this  appendix  to  simplify  the  procedures 
involved  in  calculating  the  planning  volume 
for  response  resources  for  the  worst  case 
discharge. 

5.2  Complexes  that  are  regulated  by  EPA 
and  the  USCG  must  also  consider  planning 
for  the  worst  case  discharge  at  the 
transportation-related  portion  of  the  facility. 
The  USCG  requires  that  transportation- 
related  facility  owners  or  operators  use  a 
different  calculation  for  the  worst  case 
discharge  in  the  revisions  to  33  CFR  part  154. 
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Owners  or  operators  of  complex  facilities  that 
are  regulated  by  EPA  and  the  USCG  must 
compare  both  calculations  of  worst  case 
discharge  derived  by  EPA  and  the  USCG  and 
plan  for  whichever  volume  is  greater. 

5-3  Oil  spill  response  resources  identified 
in  the  response  plan  and  available,  by 
contract  or  other  approved  means  as 
described  in  §  112.2,  to  meet  the  applicable 
worst  case  discharge  planning  volume  must 
be  located  such  that  they  are  capable  of 
arriving  at  the  scene  of  a  discharge  within  the 
times  specified  for  the  applicable  response 
tier  listed  below: 


Tier  1 

Tier  2 

Tier  3 

Higher 

vol¬ 

ume 

port 

areas. 

6  hrs . 

30  hrs . 

54  hrs 

Great 

Lakes. 

12  hrs . 

36  hrs . 

60  hrs 

All  other 
river 
and 
canal, 
in¬ 
land, 
and 
near¬ 
shore 
areas. 

12  hrs  ..... 

36  hrs . 

60  hrs 

The  three  levels  of  response  tiers  apply  to  the 
amount  of  time  in  which  facility  owners  or 
operators  must  plan  for  response  resources  to 
arrive  at  the  scene  of  a  spill  to  respond  to  the 
worst  case  discharge  planning  volume.  For 
example,  at  a  worst  case  discharge  in  an 
inland  area,  the  first  tier  of  response 
resources  (i.e.,  that  amount  of  on-water  and 
shoreline  cleanup  capacity  necessary  to 
respond  to  the  fraction  of  the  worst  case 
discharge  as  indicated  through  the  series  of 
steps  described  in  sections  7.2  and  7.3  of  this 
appendix)  would  arrive  at  the  scene  of  the 
discharge  within  12  hours;  the  second  tier  of 
response  resources  would  arrive  within  36 
hours;  and  the  third  tier  of  response 
resources  would  arrive  within  60  hours. 

5.4  The  effective  daily  recovery  capacity 
for  oil  recovery  devices  identified  in  the 
response  plan  must  be  determined  using  the 
criteria  in  section  6  of  this  appendix.  A 
facility  owner  or  operator  shall  identify  the 
storage  locations  of  all  response  resources 
used  for  each  tier.  The  owner  or  operator  of 
a  facility  whose  required  daily  recovery 
capacity  exceeds  the  applicable  contracting 
caps  in  Table  5  of  this  appendix  shall,  as 
appropriate,  identify  sources  of  additional 
equipment,  their  location,  and  the 
arrangements  made  to  obtain  this  equipment 
during  a  response.  The  owner  or  operator  of 
a  facility  whose  calculated  planning  volume 
exceeds  the  applicable  contracting  caps  in 
Tahle  5  of  this  appendix  shall,  as 
appropriate,  identify  sources  of  additional 
equipment  equal  to  twice  the  cap  listed  in 
Tier  3  or  the  amount  necessary  to  reach  the 
calculated  planning  volume,  whichever  is 
lower.  The  resources  identified  above  the  cap 
shall  be  capable  of  arriving  on-scene  not  later 
than  the  Tier  3  response  times  in  section  5.3 


of  this  appendix.  No  contract  is  required. 

While  general  listings  of  available  response 
equipment  may  be  used  to  identify  additional 
sources  (i.e.,  “public”  resources  vs.  “private” 
resources),  the  response  plan  shall  identify 
the  specific  sources,  locations,  and  quantities 
of  equipment  that  a  facility  owner  or  operator 
has  considered  in  his  or  her  planning.  When 
listing  USCG-classified  oil  spill  removal 
organization(s)  that  have  sufficient  removal 
capacity  to  recover  the  volume  above  the 
response  capacity  cap  for  the  specific  facility, 
as  specified  in  Table  5  of  this  appendix,  it 
is  no:  necessary  to  list  specific  quantities  of 
equipment. 

5.5  A  facility  owner  or  operator  shall 
identify  the  availability  of  temporary  storage 
capacity  to  meet  section  9.2  of  this  appendix. 
If  available  storage  capacity  is  insufficient, 
then  the  effective  daily  recovery  capacity 
must  be  derated  (downgraded)  to  the  limits 
of  the  available  storage  capacity. 

5.6  When  selecting  response  resources 
necessary  to  meet  the  response  plan 
requirements,  the  facility  owner  or  operator 
shall,  as  appropriate,  ensure  that  a  portion  of 
those  resources  is  capable  of  being  used  in 
close-to-shore  response  activities  in  shallow 
water.  For  any  EPA-regulated  facility  that  is 
required  to  plan  for  response  in  shallow 
water,  at  least  20  percent  of  the  on-water 
response  equipment  identified  for  the 
applicable  operating  area  shall,  as 
appropriate,  be  capable  of  operating  in  water 
of  6  feet  or  less  depth. 

5.7  In  addition  to  oil  spill  recovery 
devices,  a  facility  owner  or  operator  shall 
identify  sufficient  quantities  of  boom  that  are 
available,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  to  arrive  on¬ 
scene  within  the  specified  response  times  for 
oil  containment  and  collection.  The  specific 
quantity  of  boom  required  for  collection  and 
containment  will  depend  on  the  facility- 
specific  information  and  response  strategies 
employed.  A  facility  owner  or  operator  shall, 
as  appropriate,  also  identify  sufficient 
quantities  of  oil  containment  boom  to  protect 
fish  and  wildlife  and  sensitive  environments. 
For  further  description  of  fish  and  wildlife 
and  sensitive  environments,  see  Appendices 
I,  II,  and  III  to  DOC/NOAA’s  “Guidance  for 
Facility  and  Vessel  Response  Plans:  Fish  and 
Wildlife  and  Sensitive  Environments”  (see 
Appendix  E  to  this  part,  section  10,  for 
availability),  and  the  applicable  ACP.  Refer  to 
this  guidance  document  for  the  number  of 
days  and  geographic  areas  (Le.,  operating 
environments)  specified  in  Table  2  of  this 
appendix. 

5.8  A  facility  owner  or  operator  shall  also 
identify,  by  contract  or  other  approved  means 
as  described  in  §  112.2,  the  availability  of  an 

in  §  112.2)  capable  of  responding  to  a 
shoreline  cleanup  operation  involving  the 
calculated  volume  of  oil  and  emulsified  oil 
that  might  impact  the  affected  shoreline.  The 
volume  of  oil  that  shall,  as  appropriate,  be 
planned  for  is  calculated  through  the 
application  of  factors  contained  in  Tables  2 
and  3  of  this  appendix.  The  volume 
calculated  from  these  tables  is  intended  to 
assist  the  facility  owner  or  operator  to 
identify  an  oil  spill  removal  organization 
with  sufficient  resources  and  expertise. 
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6. 0  Determining  Effective  Daily  Recovery 
Capacity  for  Oil  Recovery  Devices 

6.1  Oil  recovery  devices  identified  by  a 
facility  owner  or  operator  must  be  identified 
by  the  manufacturer,  model,  and  effective 
daily  recovery  capacity.  These  capacities 
must  be  used  to  determine  whether  there  is 
sufficient  capacity  to  meet  the  applicable 
planning  criteria  for  a  small  discharge,  a 
medium  discharge,  and  a  worst  case 
discharge  to  the  maximum  extent  practicable. 

6.2  To  determine  the  effective  daily 
recovery  capacity  of  oil  recovery  devices,  the 
formula  listed  in  section  6.2.1  of  this 
appendix  shall  be  used.  This  formula 
considers  potential  limitations  due  to 
available  daylight,  weather,  sea  state,  and 
percentage  of  emulsified  oil  in  the  recovered 
material.  The  RA  may  assign  a  lower 
efficiency  factor  to  equipment  listed  in  a 
response  plan  if  it  is  determined  that  such  a 
reduction  is  warranted. 

6.2.1  The  following  formula  shall  be  used 
to  calculate  the  effective  daily  recovery 
capacity: 

R  =  T  x  24  hours  x  E 
where: 

R — Effective  daily  recovery  capacity: 

T — Throughput  rate  in  barrels  per  hour 
(nameplate  capacity);  and 
E — 20  percent  efficiency  factor  (or  lower 
factor  as  determined  by  the  Regional 
Administrator). 

6.2.2  For  those  devices  in  which  the 
pump  limits  the  throughput  of  liquid, 
throughput  rate  shall  be  calculated  using  the 
pump  capacity. 

6.2.3  For  belt  or  moptype  devices,  the 
throughput  rate  shall  be  calculated  using  the 
speed  of  the  belt  or  mop  through  the  device, 
assumed  thickness  of  oil  adhering  to  or 
collected  by  the  device,  and  surface  area  of 
the  belt  or  mop.  For  purposes  of  this 
calculation,  the  assumed  thickness  of  oil  will 
be  V*  inch. 

6.2.4  Facility  owners  or  operators  that 
include  oil  recovery  devices  whose 
throughput  is  not  measurable  using  a  pump 
capacity  or  belt/mop  speed  may  provide 
information  to  support  an  alternative  method 
of  calculation.  This  information  must  be 
submitted  following  the  procedures  in 
section  6.3.2  of  this  appendix. 

6.3  As  an  alternative  to  section  6.2  of  this 
appendix,  a  facility  owner  or  operator  may 
submit  adequate  evidence  that  a  different 
effective  daily  recovery  capacity  should  be 
applied  for  a  specific  oil  recovery  device. 
Adequate  evidence  is  actual  verified 
performance  data  in  spill  conditions  or  tests 
using  American  Society  of  Testing  and 
Materials  (ASTM)  Standard  F  631-80,  F  808- 
83  (1988),  or  an  equivalent  test  approved  by 
EPA  as  deemed  appropriate  (see  Appendix  E 
to  this  part,  section  10,  for  general 
availability  of  documents). 

6.3.1  The  following  formula  must  be  used 
to  calculate  the  effective  daily  recovery 
capacity  under  this  alternative: 

R  =  D  x  U 
where: 

R — Effective  daily  recovery  capacity; 


D — Average  Oil  Recovery  Rate  in  barrels  per 
hour  (Item  26  in  F  808-83;  Item  13.1.15 
in  F  631-80;  or  actual  performance  data); 
and 

U — Hours  per  day  that  equipment  can 
operate  under  spill  conditions.  Ten 
hours  per  day  must  be  used  unless  a 
facility  owner  or  operator  can 
demonstrate  that  the  recovery  operation 
can  be  sustained  for  longer  periods. 

6.3.2  A  facility  owner  or  operator 
submitting  a  response  plan  shall  provide  data 
that  supports  the  effective  daily  recovery 
capacities  for  the  oil  recovery  devices  listed. 
The  following  is  an  example  of  these 
calculations: 

(1)  A  weir  skimmer  identified  in  a  response 
plan  has  a  manufacturer’s  rated  throughput  at 
the  pump  of  267  gallons  per  minute  (gpm). 

267  gpm=381  barrels  per  hour  (bph) 

R=381  bphx24  hr/dayx0.2=l,829  barrels  per 
day 

(2)  After  testing  using  ASTM  procedures, 
the  skimmer’s  oil  recovery  rate  is  determined 
to  be  220  gpm.  The  facility  owner  or  operator 
identifies  sufficient  resources  available  to 
support  operations  for  12  hours  per  day. 

220  gpm=314  bph 

R=314  bphxl2  hr/day=3,768  barrels  per  day 

(3)  The  facility  owner  or  operator  will  be 
able  to  use  the  higher  capacity  if  sufficient 
temporary  oil  storage  capacity  is  available. 
Determination  of  alternative  efficiency 
factors  under  section  6.2  of  this  appendix  or 
the  acceptability  of  an  alternative  effective 
daily  recovery  capacity  under  section  6.3  of 
this  appendix  will  be  made  by  the  Regional 
Administrator  as  deemed  appropriate. 

7.0  Calculating  Planning  Volumes  for  a 
Worst  Case  Discharge 

7.1  A  facility  owner  or  operator  shall  plan 
for  a  response  to  the  facility’s  worst  case 
discharge.  The  planning  for  on-water  oil 
recovery  must  take  into  account  a  loss  of 
some  oil  to  the  environment  due  to 
evaporative  and  natural  dissipation,  potential 
increases  in  volume  due  to  emulsification, 
and  the  potential  for  deposition  of  oil  on  the 
shoreline.  The  procedures  for  non-petroleum 
oils  are  discussed  in  section  7.7  of  this 
appendix. 

7.2  The  following  procedures  must  be 
used  by  a  facility  owner  or  operator  in 
determining  the  required  on-water  oil 
recovery  capacity: 

7.2.1  The  following  must  be  determined: 
the  worst  case  discharge  volume  of  oil  in  the 
facility;  the  appropriate  group(s)  for  the  types 
of  oil  handled,  stored,  or  transported  at  the 
facility  (persistent  (Groups  2,  3, 4,  5)  or  non- 
persistent  (Group  1));  and  the  facility’s 
specific  operating  area.  See  sections  1.2.2  and 
1.2.7  of  this  appendix  for  the  definitions  of 
non-persistent  and  persistent  oils, 
respectively.  Facilities  that  handle,  store,  or 
transport  oil  from  different  oil  groups  must 
calculate  each  group  separately,  unless  the 
oil  group  constitutes  10  percent  or  less  by 
volume  of  the  facility’s  total  oil  storage 
capacity.  This  information  is  to  be  used  with 
Table  2  of  this  appendix  to  determine  the 
percentages  of  the  total  volume  to  be  used  for 
removal  capacity  planning.  Table  2  of  this 
appendix  divides  the  volume  into  three 


categories:  oil  lost  to  the  environment;  oil 
deposited  on  the  shoreline;  and  oil  available 
for  on-water  recovery. 

7.2.2  The  on-water  oil  recovery  volume 
shall,  as  appropriate,  be  adjusted  using  the 
appropriate  emulsification  factor  found  in 
Table  3  of  this  appendix.  Facilities  that 
handle,  store,  or  transport  oil  from  different 
petroleum  groups  must  compare  the  on-water 
recovery  volume  for  each  oil  group  (unless 
the  oil  group  constitutes  10  percent  or  less 
by  volume  of  the  facility’s.total  storage 
capacity)  and  use  the  calculation  that  results 
in  the  largest  on-water  oil  recovery  volume 
to  plan  for  the  amount  of  response  resources 
for  a  worst  case  discharge. 

7.2.3  The  adjusted  volume  is  multiplied 
by  the  on-water  oil  recovery  resource 
mobilization  factor  found  in  Table  4  of  this 
appendix  from  the  appropriate  operating  area 
and  response  tier  to  determine  the  total  on- 
water  oil  recovery  capacity  in  barrels  per  day 
that  must  be  identified  or  contracted  to  arrive 
on-scene  within  the  applicable  time  for  each 
response  tier.  Three  tiers  are  specified.  For 
higher  volume  port  areas,  the  contracted  tiers 
of  resources  must  be  located  such  that  they 
are  capable  of  arriving  on-scene  within  6 
hours  for  Tier  1,  30  hours  for  Tier  2,  and  54 
hours  for  Tier  3  of  the  discovery  of  an  oil 
discharge.  For  all  other  rivers  and  canals, 
inland,  nearshore  areas,  and  the  Great  Lakes, 
these  tiers  are  12,  36,  and  60  hours. 

7.2.4  The  resulting  on-water  oil  recovery 
capacity  in  barrels  per  day  for  each  tier  is 
used  to  identify  response  resources  necessary 
to  sustain  operations  in  the  applicable 
operating  area.  The  equipment  shall  be 
capable  of  sustaining  operations  for  the  time 
period  specified  in  Table  2  of  this  appendix. 
The  facility  owner  or  operator  shall  identify 
and  ensure  the  availability,  by  contract  or 
other  approved  means  as  described  in 

§  112.2,  of  sufficient  oil  spill  recovery 
devices  to  provide  the  effective  daily  oil 
recovery  capacity  required.  If  the  required 
capacity  exceeds  the  applicable  cap  specified 
in  Table  5  of  this  appendix,  then  a  facility 
owner  or  operator  shall  ensure,  by  contract 
or  other  approved  means  as  described  in 
§  112.2,  only  for  the  quantity  of  resources 
required  to  meet  the  cap,  but  shall  identify 
sources  of  additional  resources  as  indicated 
in  section  5.4  of  this  appendix.  The  owner  or 
operator  of  a  facility  whose  planning  volume 
exceeded  the  cap  in  1993  must  make 
arrangements  to  identify  and  ensure  the 
availability,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  for  additional 
capacity  to  be  under  contract  by  1998  or 
2003,  as  appropriate.  For  a  facility  that  * 
handles  multiple  groups  of  oil,  the  required 
effective  daily  recovery  capacity  for  each  oil 
group  is  calculated  before  applying  the  cap. 
The  oil  group  calculation  resulting  in  the 
largest  on-water  recovery  volume  must  be 
used  to  plan  for  the  amount  of  response 
resources  for  a  worst  case  discharge,  unless 
the  oil  group  comprises  10  percent  or  less  by 
volume  of  the  facility’s  total  oil  storage 
capacity. 

7.3  The  procedures  discussed  in  sections 
7.3.1-7.3.3  of  this  appendix  must  be  used  to 
calculate  the  planning  volume  for  identifying 
shoreline  cleanup  capacity  (for  Groups  1 
through  Group  4  oils). 
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7.3.1  The  following  must  be  determined: 
the  worst  case  discharge  volume  of  oil  for  the 
facility:  the  appropriate  group(s)  for  the  types 
of  oil  handled,  stored,  or  transported  at  the 
facility  [persistent  (Groups  2,  3,  or  4)  or  non- 
persistent  (Group  1)1;  and  the  geographic 
area(s)  in  which  the  facility  operates  ( i.e ., 
operating  areas).  For  a  facility  handling, 
storing,  or  transporting  oil  from  different 
groups,  each  group  must  be  calculated 
separately.  Using  this  information.  Table  2  of 
this  appendix  must  be  used  to  determine  the 
percentages  of  the  total  volume  to  be  used  for 
shoreline  cleanup  resource  planning. 

7.3.2  The  shoreline  cleanup  planning 
volume  must  be  adjusted  to  reflect  an 
emulsification  factor  using  the  same 
procedure  as  described  in  section  7.2.2  of 
this  appendix. 

7.3.3  The  resulting  volume  shall  be  used 
to  identify  an  oil  spill  removal  organization 
with  the  appropriate  shoreline  cleanup 
capability. 

7.4  A  response  plan  must  identify 
response  resources  with  fire  fighting 
capability.  The  owner  or  operator  of  a  facility 
for  a  facility  that  handles,  stores,  or 
transports  Group  1  through  Group  4  oils  that 
does  not  have  adequate  fire  fighting  resources 
located  at  the  facility  or  that  cannot  rely  on 
sufficient  local  fire  fighting  resources  must 
identify  adequate  fire  fighting  resources.  It  is 
recommended  that  the  facility  owner  or 
operator  ensure,  by  contract  or  other 
approved  means  as  described  in  §  112.2,  the 
availability  of  these  resources.  The  response 
plan  must  also  identify  an  individual  located 
at  the  facility  to  work  with  the  fire 
department  for  Group  1  through  Group  4  oil 
fires.  This  individual  shall  also  verify  that 
sufficient  well-trained  fire  fighting  resources 
are  available  within  a  reasonable  response 
time  to  a  worst  case  scenario.  The  individual 
may  be  the  qualified  individual  identified  in 
the  response  plan  or  another  appropriate 
individual  located  at  the  facility. 

7.5  The  following  is  an  example  of  the 
procedure  described  above  in  sections  7.2 
and  7.3  of  this  appendix:  A  facility  with  a 
270,000  barrel  (11.3  million  gallons)  capacity 
for  #6  oil  (specific  gravity  0.96)  is  located  in 
a  higher  volume  port  area.  The  facility  is  on 

a  peninsula  and  has  docks  on  both  the  ocean 
and  bay  sides.  The  facility  has  four 
aboveground  oil  storage  tanks  with  a 
combined  total  capacity  of  80,000  barrels 
(3.36  million  gallons)  and  no  secondary 
containment.  The  remaining  facility  tanks  are 
inside  secondary  containment  structures.  The 
largest  aboveground  oil  storage  tank  (90,000 
barrels  or  3.78  million  gallons)  has  its  own 
secondary  containment.  Two  50,000  barrel 
(2.1  million  gallon)  tanks  (that  are  not 
connected  by  a  manifold)  are  within  a 
common  secondary  containment  tank  area, 
which  is  capable  of  holding  100,000  barrels 
(4.2  million  gallons)  plus  sufficient 
freeboard. 

7.5.1  The  worst  case  discharge  for  the 
facility  is  calculated  by  adding  the  capacity 
of  all  aboveground  oil  storage  tanks  without 
secondary  containment  (80,000  barrels)  plus 
the  capacity  of  the  largest  aboveground  oil 
storage  tank  inside  secondary  containment. 
The  resulting  worst  case  discharge  volume  is 
170,000  barrels  or  7.14  million  gallons. 
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7.5.2  Because  the  requirements  for  Tiers 
1,  2,  and  3  for  inland  and  nearshore  exceed 
the  caps  identified  in  Tahle  5  of  this 
appendix,  the  facility  owner  will  contract  for 
a  response  to  10,000  barrels  per  day  (bpd)  for 
Tier  1,  20,000  bpd  for  Tier  2,  and  40,000  bpd 
for  Tier  3.  Resources  for  the  remaining  7,850 
bpd  for  Tier  1, 9,750  bpd  for  Tier  2,  and 
7,600  bpd  for  Tier  3  shall  be  identified  but 
need  not  be  contracted  for  in  advance.  The 
facility  owner  or  operator  shall,  as 
appropriate,  also  identify  or  contract  for 
quantities  of  boom  identified  in  their 
response  plan  for  the  protection  of  fish  and 
wildlife  and  sensitive  environments  within 
the  area  potentially  impacted  by  a  worst  case 
discharge  from  the  facility.  For  further 
description  of  fish  and  wildlife  and  sensitive 
environments,  see  Appendices  I,  II,  and  III  to 
DOC/NOAA’s  “Guidance  for  Facility  and 
Vessel  Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments,”  (see  Appendix  E  to 
this  part,  section  10,  for  availability)  and  the 
applicable  A  CP.  Attachment  C — III  to 
Appendix  C  provides  a  method  for 
calculating  a  planning  distance  to  fish  and 
wildlife  and  sensitive  environments  and 
public  drinking  water  intakes  that  may  be 
impacted  in  the  event  of  a  worst  case 
discharge. 

7.6  The  procedures  discussed  in  sections 
7.6.1 — 7.6.3  of  this  appendix  must  be  used  to 
determine  appropriate  response  resources  for 
facilities  with  Group  5  oils. 

7.6.1  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group  5 
oils  shall,  as  appropriate,  identify  the 
response  resources  available  by  contract  or 
other  approved  means,  as  described  in 

§  112.2.  The  equipment  identified  in  a 
response  plan  shall,  as  appropriate,  include: 

(1)  Sonar,  sampling  equipment,  or  other 
methods  for  locating  the  oil  on  the  bottom  or 
suspended  in  the  water  column; 

(2)  Containment  boom,  sorbent  boom,  silt 
curtains,  or  other  methods  for  containing  the 
oil  that  may  remain  floating  on  the  surface 
or  to  reduce  spreading  on  the  bottom; 

(3)  Dredges,  pumps,  or  other  equipment 
necessary  to  recover  oil  from  the  bottom  and 
shoreline; 

(4)  Equipment  necessary  to  assess  the 
impact  of  such  discharges;  and 

(5)  Other  appropriate  equipment  necessary 
to  respond  to  a  discharge  involving  the  type 
of  oil  handled,  stored,  or  transported. 

7.6.2  Response  resources  identified  in  a 
response  plan  for  a  facility  that  handles, 
stores,  or  transports  Group  5  oils  under 
section  7.6.1  of  this  appendix  shall  be 
capable  of  being  deployed  (on  site)  within  24 
hours  of  discovery  of  a  discharge  to  the  area 
where  the  facility  is  operating. 

7.6.3  A  response  plan  must  identify 
response  resources  with  fire  fighting 
capability.  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group  5 
oils  that  does  not  have  adequate  fire  fighting 
resources  located  at  the  facility  or  that  cannot 
rely  on  sufficient  local  fire  fighting  resources 
must  identify  adequate  fire  fighting 
resources.  It  is  recommended  that  the  owner 
or  operator  ensure,  by  contract  or  other 
approved  means  as  described  in  §  112.2,  the 
availability  of  these  resources.  The  response 
plan  shall  also  identify  an  individual  located 


at  the  facility  to  work  with  the  fire 
department  for  Group  5  oil  fires.  This 
individual  shall  also  verify  that  sufficient 
well-trained  fire  fighting  resources  are 
available  within  a  reasonable  response  time 
to  respond  to  a  worst  case  discharge.  The 
individual  may  be  the  qualified  individual 
identified  in  the  response  plan  or  another 
appropriate  individual  located  at  the  facility 
7.7  The  procedures  described  in  sections 
7.7.1-7.7.5  of  this  appendix  must  be  used  to 
determine  appropriate  response  plan 
development  and  evaluation  criteria  for 
facilities  that  handle,  store,  or  transport  non¬ 
petroleum  oils.  Refer  to  section  8  of  this 
appendix  for  information  on  the  limitations 
on  the  use  of  dispersants  for  inland  and 
nearshore  areas. 

7.7.1  An  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  non¬ 
petroleum  oil  must  provide  information  in 
his  or  her  plan  that  identifies: 

(1)  Procedures  and  strategies  for 
responding  to  a  worst  case  discharge  of  non¬ 
petroleum  oils  to  the  maximum  extent 
practicable;  and 

(2)  Sources  of  the  equipment  and  supplies 
necessary  to  locate,  recover,  and  mitigate 
such  a  discharge. 

7.7.2  An  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  non¬ 
petroleum  oil  must  ensure  that  any 
equipment  identified  in  a  response  plan  is 
capable  of  operating  in  the  conditions 
expected  in  the  geographic  area(s)  (i.e., 
operating  environments)  in  which  the  facility 
operates  using  the  criteria  in  Table  1  of  this 
appendix.  When  evaluating  the  operability  of 
equipment,  the  facility  owner  or  operator 
must  consider  limitations  that  are  identified 
in  the  appropriate  ACPs,  including: 

(1)  Ice  conditions; 

(2)  Debris; 

(3)  Temperature  ranges;  and 

(4)  Weather-related  visibility. 

7.7.3  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  non¬ 
petroleum  oil  must  identify  the  response 
resources  that  are  available  by  contract  or 
other  approved  means,  as  described  in 
§112.2.  The  equipment  described  in  the 
response  plan  shall,  as  appropriate,  include: 

(1)  Containment  boom,  sorbent  boom,  or 
other  methods  for  containing  oil  floating  on 
the  surface  or  to  protect  shorelines  from 
impact; 

(2)  Oil  recovery  devices  appropriate  for  the 
type  of  non-petroleum  oil  carried;  and 

(3)  Other  appropriate  equipment  necessary 
to  respond  to  a  discharge  involving  the  type 
of  oil  carried. 

7.7.4  Response  resources  identified  in  a 
response  plan  according  to  section  7.7.3  of 
this  appendix  must  be  capable  of 
commencing  an  effective  on-scene  response 
within  the  applicable  tier  response  times  in 
section  5.3  of  this  appendix. 

7.7.5  A  response  plan  must  identify 
response  resources  with  fire  fighting 
capability.  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  non- 
petroleum  oils  that  does  not  have  adequate 
fire  fighting  resources  located  at  the  facility 
or  that  cannot  rely  on  sufficient  local  fire 
fighting  resources  must  identify  adequate  fire 
fighting  resources.  It  is  recommended  that 
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the  owner  or  operator  ensure,  by  contract  or 
other  approved  means  as  described  in 
§  112.2,  the  availability  of  these  resources. 
The  response  plan  must  also  identify  an 
individual  located  at  the  facility  to  work  with 
the  fire  department  for  non-petroleum  fires. 
This  individual  shall  also  verify  that 
sufficient  well-trained  fire  fighting  resources 
are  available  within  a  reasonable  response 
time  to  a  worst  case  scenario.  The  individual 
may  be  the  qualified  individual  identified  in 
the  response  plan  or  another  appropriate 
individual  located  at  the  facility. 

8.0  Determining  the  Availability  of 
Alternative  Response  Methods 

8.1  For  dispersants  to  be  identified  in  a 
response  plan,  they  must  be  on  the  NCP 
Product  Schedule  that  is  maintained  by  EPA. 
(Some  States  have  a  list  of  approved 
dispersants  for  use  within  State  waters. 

These  State-approved  dispersants  are  listed 
on  the  NCP  Product  Schedule.) 

8.2  Identification  of  dispersant 
application  in  the  plan  does  not  imply  that 
the  use  of  this  technique  will  be  authorized. 
Actual  authorization  for  use  during  a  spill 
response  will  be  governed  by  the  provisions 
of  the  NCP  and  the  applicable  ACP.  To  date, 
dispersant  application  has  not  been  approved 
by  ACPs  for  inland  areas  or  shallow 
nearshore  areas. 

9.0  Additional  Equipment  Necessary  to 
Sustain  Response  Operations 

9.1  A  facility  owner  or  operator  shall,  as 
appropriate,  ensure  that  sufficient  numbers 
of  trained  personnel  and  boats,  aerial 
spotting  aircraft,  containment  boom,  sorbent 
materials,  boom  anchoring  materials,  and 
other  supplies  are  available  to  sustain 
response  operations  to  completion.  All  such 


equipment  must  be  suitable  for  use  with  the 
primary  equipment  identified  in  the  response 
plan.  A  facility  owner  or  operator  is  not 
required  to  list  these  resources,  but  shall 
certify  their  availability. 

9.2  A  facility  owner  or  operator  shall 
evaluate  the  availability  of  adequate 
temporary  storage  capacity  to  sustain  the 
effective  daily  recovery  capacities  from 
equipment  identified  in  the  plan.  Because  of 
the  inefficiencies  of  oil  spill  recovery 
devices,  response  plans  must  identify  daily 
storage  capacity  equivalent  to  twice  the 
effective  daily  recovery  capacity  required  on¬ 
scene.  This  temporary  storage  capacity  may 
be  reduced  if  a  facility  owner  or  operator  can 
demonstrate  by  waste  stream  analysis  that 
the  efficiencies  of  the  oil  recovery  devices, 
ability  to  decant  waste,  or  the  availability  of 
alternative  temporary  storage  or  disposal 
locations  will  reduce  the  overall  volume  of 
oily  material  storage  requirement. 

9.3  A  facility  owner  or  operator  shall 
ensure  that  his  or  her  planning  includes  the 
capability  to  arrange  for  disposal  of  recovered 
oil  products.  Specific  disposal  procedures 
will  be  addressed  in  the  applicable  ACP. 

10.0  References  and  Availability 

10.1  All  materials  listed  in  this  section 
are  part  of  EPA’s  rulemaking  docket,  and  are 
located  in  the  Superfund  Docket,  Room 
M2615,  at  the  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington,  DC 
20460  (Docket  Number  SPCC-2P).  The 
docket  is  available  for  inspection  between 
9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 
Appointments  to  review  the  docket  can  be 
made  by  calling  202-260-3046.  The  public 
may  copy  a  maximum  of  266  pages  from  any 
regulatory  docket  at  no  cost.  If  the  number  of 


pages  copied  exceeds  266,  however,  a  charge 
of  15  cents  will  be  incurred  for  each 
additional  page,  plus  a  $25.00  administrative 
fee.  Charges  for  copies  and  docket  hours  are 
subject  to  change. 

10.2  The  docket  will  mail  copies  of 
materials  to  requestors  who  are  outside  the 
Washington  D.C.  metro  area.  Materials  may 
be  available  from  other  sources,  as  noted  in 
this  section.  The  ERNS/SPCC  Information 
line  at  202-266-2342  or  the  RCRA/ 
Superfund  Hotline  at  806-424-9346  may  also 
provide  additional  information  on  where  to 
obtain  documents.  To  contact  the  RCRA/ 
Superfund  Hotline  in  the  Washington,  DC 
metropolitan  area,  dial  703-412-9810.  The 
Telecommunications  Device  for  the  Deaf 
(TDD)  Hotline  number  is  800-553-7672,  or, 
in  the  Washington,  DC  metropolitan  area, 
703-412-3323. 

10.3  Documents  Referenced 

(1)  National  Preparedness  for  Response 
Exercise  Program  (PREP).  The  PREP  draft 
guidelines  are  available  from  United  States 
Coast  Guard  Headquarters  (G-MEP-4),  2100 
Second  Street,  SW.,  Washington,  DC  20593. 
(See  58  FR  53990,  October  19, 1993,  Notice 
of  Availability  of  PREP  Guidelines). 

(2)  “Guidance  for  Facility  and  Vessel 
Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments”  (published  in  the 
Federal  Register  by  DOC/NOAA  at  59  FR 
14713,  March  29, 1994).  The  guidance  is 
available  in  the  Supcfrfund  Docket  (see 
sections  10.1  and  10.2  of  this  appendix). 

(3)  ASTM  Standards.  ASTM  F  715,  ASTM 
F  989,  ASTM  F  631-80,  ASTM  F  808-83 
(1988).  The  ASTM  standards  are  available 
from  the  American  Society  for  Testing  and 
Materials,  1916  Race  Street,  Philadelphia,  PA 
19103-1187. 


Table  1  to  Appendix  E— Response  Resource  Operating  Criteria 


Oil  Recovery  Devices 

Operating  environment 

Significant  wave 
height 1 

Sea  state 

Rivers  and  Canals . 

<  1  foot  . 

1 

Inland . . 

<3  feet  . 

2 

Great  Lakes . 

<  4  feet  . 

2-3 

Ocean  . 

<  6  feet  . 

3-4 

Boom 

Use 

Boom  property 

Rivers 

and 

canals 

Inland 

Great 

Lakes 

Ocean 

Significant  Wave  Height 1  . 

<1  . 

<3 . 

£4 . 

<  6 

Sea  State . 

1  . 

2 . 

2-3 . 

3-4 

Boom  height— inches  (draft  plus  freeboard)  . 

6-18 . 

18-42 . 

18-42  . 

>42 

Reserve  Buoyancy  to  Weight  Ratio  . 

2:1  . 

2:1  . 

2:1  . 

3:1  to  4:1 

Total  Tensile  Strength — pounds  . 

4,500  . 

15,000- 

20,000. 

15,000- 

20,000. 

>  20,000 

Skirt  Fabric  Tensile  Strength — pounds . 

200  . 

300  . 

300  . 

500 

Skirt  Fabric  Tear  Strength — pounds . 

100 . 

100 . 

100  . 

-.125 

1 0il  recovery  devices  and  boom  shall  be  at  least  capable  of  operating  in  wave  heights  up  to  and  including  the  values  listed  in  Table  1  for  each 
operating  environment. 
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Table  2  to  Appendix  E— Removal  Capacity  Planning  Table 


Sustainability  of  on-water  oil  recovery 


Tier  2 


Tier  3 


40K  bbls/day. 
20K  bbls/day. 
6.0K  bbls/day. 

50K  bbls/day. 
25K  bbls/day. 
7.5K  bbls/day. 

TBD. 

TBD 

TBD. 


Note:  The  caps  show  cumulative  overall  effective  daily  recovery  capacity,  not  incremental  increases. 
TBD=To  Be  Determined. 

Attachments  to  Appendix  E 
BILLING  CODf  6560-60-P 


1,  Non-persisteni  oils . 

.  80 

10 

10 

80 

20 

2.  Light  crudes  . 

. . .  40 

15 

45 

50 

50 

3  Medium  crudes  and  fuels  . . . 

20 

15 

65 

30 

50 

4.  Heavy  crudes  and  fuels . 

.  5 

20 

75 

10 

50 

Group  5  oils  are  defined  in  section  1 2.7  of  this  appendix;  the  response  resource  considerations  are  outlined  in  section  7.6  of  this  appendix. 


Spill  location 


Rivers  and  canals  Nearshore/inland  Great  Lakes 


Oil  group 1 


February  18, 1993: 

All  except  Rivers  &  Canals,  Great  Lakes 

Great  Lakes  . . ...: . . 

Rivers  &  Canals . . . 

February  18,  1998: 

All  except  Rivers  &  Canals,  Great  Lakes 

Great  Lakes  . 

Rivers  &  Canals  . . . . 

February  18,  2003:  , 

All  except  Rivers  &  Canals,  Great  Lakes 

Great  Lakes  . .:. . . — 

Rivers  &  Canals  . . . . . 


20K  bbls/day  ... 
10K  bbls/day  ... 
3.0K  bbls/day  .. 


TBD 

TBD 

TBD 


1  Non-petroleum  oils  are  defined  in  section  1,2.3  of  this  appendix;  the  response  resource  considerations  are  outlined  in  section  7.7  of  this  ap¬ 
pendix. 


Table  3  to  Appendix  E— Emulsi-  Table  3  to  Appendix  E— Emulsi-  Table  4  to  Appendix  E— On-Water 
fication  Factors  for  Petroleum  fication  Factors  for  Petroleum  Oil  Recovery  Resource  Mobili- 
Oil  Groups  1  Oil  Groups  1— Continued  zation  Factors 


Non-Persistent  Oil: 

Group  1  . . 

Persistent  Oil: 

Group  2  . 

Group  3  . . 

Groups  . . 


Operating  area  Tier  1  Tier  2 


Group  5  oils  are  defined  in  section  1.2.7  ol 
this  appendix;  the  response  resource  con¬ 
siderations  are  outlined  in  section  7.6  of 
this  appendix. 

’See  sections  12.2  and  12.7  ol  this  append!*  lot  group 
des*gnat<ons  tor  nor-persislent  and  persistent  oils,  respec¬ 
tively. 


— 

Rivers  and  Ca¬ 
nals  . 

— 

0.30 

0.40 

0.60 

Inland/Nearshore 

Great  Lakes  ... 

0.15 

0.25 

0.40 

Note:  These  mobilization  factors  are  for  total 
resources  mobilized,  not  incremental  response 
resources. 


Tier  1 


25K  bbls/day  ... 
j  12.3K  bbls/day 
3.75K  bbls/day 


Percent  nat¬ 
ural  dissipa¬ 
tion 


Percent  oil 
onshore 


Percent  re¬ 
covered 
floating  oil 


Percent  oil 
Onshore 


10K  bbls/day . 

5K  bbls/day . 

1.5K  bbls/day  ...... 


12.5K  bbls/day  . 
6.35K  bbls/day  . 
1.875K  bbls/day 


Percent  re¬ 
covered 
floating  oil 


Percent  nat¬ 
ural  dissipa¬ 
tion 


Table  5  to  Appendix  E— Response  Capability  Caps  by  Operating  Area 
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ATTACHMENT  E-l  -- 

WORKSHEET  TO  PLAN  VOLUME  OF  RESPONSE  RESOURCES 
FOR  WORST  CASE  DISCHARGE 


Part  I  Background  Information 

Step  (A)  Calculate  Worst  Case  Discharge  in  barrels  (Appendix  D) 

Step  (B)  Oil  Group1  (Table  3  and  section  1.2  of  this  appendix) 


Step  (C)  Operating  Area  (choose  one) 

Step  (D)  Percentages  of  Oil  (Table  2  of  this  appendix) 


Nearshore/ Inland 
Great  Lakes 


□ 


Percent  Lost  to 
Natural  Dissipation 


Percent  Recovered 
Floating  Oil 


(01) 


(02) 


Percent 
Oil  Onshore 


(03) 


Step  (El)  On-Water  Oil  Recovery  Step  (D2)  x  Step  (A) 

100 


(E1> 


Step  (E2)  Shoreline  Recovery  Step  (D3)  x  Step  (A) 

100 


(E2) 


Step  (F)  Emulsification  Factor 
(Table  3  of  this  appendix) 


Step  (G)  On-Water  Oil  Recovery  Resource  Mobilization  Factor 
(Table  4  of  this  appendix) 


(F) 


Tier  1  Tier  2  Tier  3 


(G1)  (G2)  (G3) 

1  A  facility  that  handles,  stores,  or  transports  multiple  groups  of  oil  must  do  separate 
calculations  for  each  oil  group  on  site  except  for  those  oil  groups  that  constitute  10  percent  or 
less  by  volume  of  the  total  oil  storage  capacity  at  the  facility.  For  purposes  of  this 

calculation,  the  volumes  of  all  products  in  an  oil  group  must  be  sunned  to  determine  the 
percentage  of  the  facility's  total  oil  storage  capacity. 


or  Rivers 
and  f^malg 
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ATTACHMENT  K-l  (CONTINUED)  -- 
WORKSHEET  TO  PLAN  VOLUME  OF  RESPONSE  RESOURCES 
FOR  WORST  CASE  DISCHARGE 


Part  II  On-Water  Oil  Recovery  Capacity  (barrels/day ) 
Tier  1  Tier  2 


Step  (El)  *  Step  (F)  x 
Step  <G1) 


Step  (El)  x  Step  (F)  x 
Step  (G2) 


Tier  3 


Step  (El)  x  Step  (F)  x 
Step  (G3) 


Part  III  Shoreline  Cleanup  Volume  (barrels) 


Part  IV  On-Water  Response  Capacity  By  Operating  Area 
(Table  5  of  this  appendix) 

(Amount  needed  to  be  contracted  for  in  barrels/day) 


Tier  1 


Tier  2 


Step  (E2)  x  Step  (F) 


Tier  3 


(J1)  <J2)  (J3) 

Part  V  On-Water  Amount  Needed  to  be  Identified,  but  not  Contracted  for  in 
Advance  (barrels/day) 

Tier  3 


Part  11  Tier  1  -  Step  (J1) 


Part  11  Tier  2  -  Step  (J2) 


Part  11  Tier  3  -  Step  (J3) 


NOTE:  To  convert  from  barrels/day  to  gallons/day,  multiply  the  quantities  in 

Parts  II  through  V  by  42  qallons/barrel. 
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ATTACHMENT  K-l  EXAMPLE  -- 
WORKSHEET  TO  PLAN  VOLUME  OF  RESPONSE  RESOURCES 
FOR  WORST  CASE  DISCHARGE 


Part  I  Background  Information 

Step  (A)  Calculate  Worst  Case  Discharge  in  barrels  (Appendix  D) 

Step  (B)  Oil  Group1  (Table  3  and  section  1.2  of  this  appendix) 


170,000 


(A) 


Step  (C)  Operating  Area  (choose  one)  . 

Step  (D)  Percentages  of  Oil  (Table  2  of  this  appendix) 


X 


Nearshore/ Inland 
Great  Lakes 


or  Rivers 
and  canals 


Step  (F)  Emulsification  Factor 
(Table  3  of  this  appendix) 


Percent  Lost  to 
Natural  Dissipation 

Percent  Recovered 
Floating  Oil 

Percent  Oil 
Onshore 

10 

50 

1  [ 

70 

(01) 

(02) 

(03) 

Step  (El)  On-Water  Oil 

Recovery  Step  (D2)  x  Step 

iM 

85,000 

100 

(ED 

Step  (E2)  Shoreline  Recovery 

Step  (D3)  x  Step  (A)  .  . 

119,000 

100 

(E2) 

1.4 


(F) 


Step  (G)  On-Water  Oil  Recovery  Resource  Mobilization  Factor 
(Table  4  of  this  appendix) 


(61)  (62)  (63) 

1  A  facility  that  handles,  stores,  or  transports  multiple  groups  of  oil  must  do  separate  calculations  for 
each  oil  group  on  site  except  for  those  oil  groups  that  constitute  10  percent  or  less  by  volune  of  the  total 
oil  storage  capacity  at  the  facility.  For  purposes  of  this  calculation,  the  volumes  of  all  products  in  an 
oil  group  must  be  summed  to  determine  the  percentage  of  the  facility's  total  oil  storage  capacity. 


■  •  V 
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ATTACHMENT  g-1  EXAMPLE  (CONTINUED) 
WORKSHEET  TO  PLAN  VOLUME  OP  RESPO*TTI  RESOURCES 
FOR  WORST  CASE  DISCHARGE 


Part  II  On-Water  Oil  Recovery  Capacity  (barrels/day) 


Tier  1 

Tier  2 

Tier  3 

17,850 

29,750 

47,600 

Step  (El)  x  Step  (F)  x 

Step  (G1 ) 

Step  (El)  x  Step  (F)  x 

Step  (G2) 

Step  (El)  x  Step  (F)  x 
Step  (G3) 

Part  III  Shoreline  Cleanup  Volume  (barrels) 


Part  IV  On-Water  Response  Capacity  By  Operating  Area 
(Table  5  of  this  appendix) 

(Amount  needed  to  be  contracted  for  in  barrels/day) 


166,600 

Step  <E2)  x  Step  (F) 


Tier  1 

Tier  2 

Tier  3 

10,000 

20,000 

40,000 

<J1>  (J2)  <J3) 


Part  V  On-Water  Amount  Needed  to  be  Identified,  but  not  Contracted  for  in 
Advance  (barrels/day) 


Tier  1 

Tier  2 

Tier  3 

7,850 

9,750 

7,600 

Part  II  Tier  1  -  Step  (Jl) 

Part  II  Tier  2  -  Step  (J2) 

Part  II  Tier  3  -  Step  (J3) 

NOTE:  To  convert  from  barrels/day  to  gallons/day,  multiply  the  quantities  in 
Parts  II  through  V  by  42  ga' lons/barrel. 
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Appendix  F  To  Part  112 — Facility-Specific 
Response  Plan 

Table  of  Contents 

1.0  Model  Facility-Specific  Response 
Plan 

1.1  Emergency  Response  Action  Plan 

1.2  Facility  Information 

1.3  Emergency  Response  Information 

1.3.1  Notification 

1.3.2  Response  Equipment  List 

1.3.3  Response  Equipment  Testing/ 
Deployment 

1.3.4  Personnel 

1.3.5  Evacuation  Plans 

1.3.6  Qualified  Individual’s  Duties 

1.4  Hazard  Evaluation 

1.4.1  Hazard  Identification 

1.4.2  Vulnerability  Analysis 

1.4.3  Analysis  of  the  Potential  for  an  Oil 
Spill 

1.4.4  Facility  Reportable  Oil  Spill  History 

1.5  Discharge  Scenarios 

1.5.1  Small  and  Medium  Discharges 

1.5.2  Worst  Case  Discharge 

1.6  Discharge  Detection  Systems 

1.6.1  Discharge  Detection  By  Personnel 

1.6.2  Automated  Discharge  Detection 

1.7  Plan  Implementation 

1.7.1  Response  Resources  for  Small, 
Medium,  and  Worst  Case  Spills 

1.7.2  Disposal  Plans 


*  1.7.3  Containment  and  Drainage  Planning 

1.8  Self-Inspection,  Drills/Exercises,  and 
Response  Training 

1.8.1  Facility  Self-Inspection 

1.8.1.1  Tank  Inspection 

1.8.1. 2  Response  Equipment  Inspection 

1.8.1.3  Secondary  Containment 
Inspection 

1.8.2  Facility  Drills/Exercises 

1.8. 2.1  Qualified  Individual  Notification 
Drill  Logs 

1.8.2.2  Spill  Management  Team  Tabletop 
Exercise  Logs 

1.8.3  Response  Training 

1.8. 3.1  Personnel  Response  Training  Logs 

1.8.3.2  Discharge  Prevention  Meeting 
Logs 

1.9  Diagrams 

1.10  Security 

2.0  Response  Plan  Cover  Sheet 
3.0  Acronyms 
4.0  References 

1 .0  Model  Facility-Specific  Response  Plan 

(A)  Owners  or  operators  of  facilities 
regulated  under  this  part  which  pose  a  threat 
of  substantial  harm  to  the  environment  by 
discharging  oil  into  or  on  navigable  waters  or 
adjoining  shorelines  are  required  to  prepare 
and  submit  facility-specific  response  plans  to 
EPA  in  accordance  with  the  provisions  in 
this  appendix.  This  appendix  further 
describes  the  required  elements  in 
§  112.20(h). 


(B)  Response  plans  must  be  sent  to  the 
appropriate  EPA  Regional  office.  Figure  F-l 
of  this  Appendix  lists  each  EPA  Regional 
office  and  the  address  where  owners  or 
operators  must  submit  their  response  plans. 
Those  facilities  deemed  by  the  Regional 
Administrator  (RA)  to  pose  a  threat  of 
significant  and  substantial  harm  to  the 
environment  will  have  their  plans  reviewed  . 
and  approved  by  EPA.  In  certain  cases, 
information  required  in  the  model  response 
plan  is  similar  to  information  currently 
maintained  in  the  facility’s  Spill  Prevention, 
Control,  and  Countermeasures  (SPCC)  Plan  as 
required  by  40  CFR  112.3.  In  these  cases, 
owners  or  operators  may  reproduce  the 
information  and  include  a  photocopy  in  the 
response  plan. 

(C)  A  complex  may  develop  a  single 
response  plan  with  a  set  of  core  elements  for 
all  regulating  agencies  and  separate  sections 
for  the  non-transportation-related  and 
transportation-related  components,  as 
described  in  §  112.20(h).  Owners  or  operators 
of  large  facilities  that  handle,  store,  or 
transport  oil  at  more  than  one  geographically 
distinct  location  (e.g.,  oil  storage  areas  at 
opposite  ends  of  a  single,  continuous  parcel 
of  property)  shall,  as  appropriate,  develop 
separate  sections  of  the  response  plan  for 
each  storage  area. 


BILUNG  CODE  6560-60-P 


EPA  REGIONAL  OFFICES  FOR 
RESPONSE  PLAN  SUBMITTAL 
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1 . 1  Emergency  Response  Action  Plan 
Several  sections  of  the  response  plan  shall 
be  co-located  for  easy  access  by  response 
personnel  during  an  actual  emergency  or  oil 
spill.  This  collection  of  sections  shall  be 
called  the  Emergency  Response  Action  Plan. 
The  Agency  intends  that  the  Action  Plan 
contain  only  as  much  information  as  is 
necessary  to  combat  the  spill  and  be  arranged 
so  response  actions  are  not  delayed.  The 
Action  Plan  may  be  arranged  in  a  number  of 
ways.  For  example,  the  sections  of  the 
Emergency  Response  Action  Plan  may  be 
photocopies  or  condensed  versions  of  the 
forms  included  in  the  associated  sections  of 
the  response  plan.  Each  Emergency  Response 
Action  Plan  section  may  be  tabbed  for  quick 
reference.  The  Action  Plan  shall  be 
maintained  in  the  front  of  the  same  binder 
that  contains  the  complete  response  plan  or 
it  shall  be  contained  in  a  separate  binder.  In 
the  latter  case,  both  binders  shall  be  kept 
together  so  that  the  entire  plan  can  be 
accessed  by  the  qualified  individual  and 
appropriate  spill  response  personnel.  The 
Emergency  Response  Action  Flan  shall  be 
made  up  of  the  following  sections: 

1.  Qualified  Individual  Information  (Section 

1.2)  partial 

2.  Emergency  Notification  Phone  List 

(Section  1.3.1)  complete 

3.  Spill  Response  Notification  Form  (Section 

1.3.1)  complete 

4.  Response  Equipment  List  and  Location 

(Section  1.3.2)  complete 

5.  Response  Equipment  Testing  and 

Deployment  (Section  1.3.3)  complete 

6.  Facility  Response  Team  (Section  1.3.4) 

partial 

7.  Evacuation  Plan  (Section  1.3.5)  condensed 

8.  Immediate  Actions  (Section  1.7.1) 

complete 

9.  Facility  Diagram  (Section  1.9)  complete 

1.2  Facility  Information 

The  facility  information  form  is  designed 
to  provide  an  overview  of  the  site  and  a 
description  of  past  activities  at  the  facility. 
Much  of  the  information  required  by  this 
section  may  be  obtained  from  the  facility’s 
existing  SPCC  Plan. 

1.2.1  Facility  name  and  location:  Enter 
facility  name  and  street  address.  Enter  the 
address  of  corporate  headquarters  only  if 
corporate  headquarters  are  physically  located 
at  the  facility.  Include  city,  county,  state,  zip 
code,  and  phone  number. 

1.2.2  Latitude  and  Longitude:  Enter  the 
latitude  and  longitude  of  the  facility.  Include 
degrees,  minutes,  and  seconds  of  the  main 
entrance  of  the  facility. 

1.2.3  Wellhead  Protection  Area:  Indicate 
if  the  facility  is  located  in  or  drains  into  a 
wellhead  protection  area  as  defined  by  the 
Safe  Drinking  Water  Act  of  1986  (SDWA).1 
The  response  plan  requirements  in  the 
Wellhead  Protection  Program  are  outlined  by 


1 A  wellhead  protection  area  is  defined  as  the 
surface  and  subsurface  area  surrounding  a  water 
well  or  wellfield,  supplying  a  public  water  system, 
through  which  contaminants  are  reasonably  likely 
to  move  toward  and  reach  such  water  well  or 
wellfield.  For  further  information  regarding  State 
and  territory  protection  programs,  facility  owners  or 
operators  may  contact  the  SDWA  Hotline  at  1-800- 
426-4791. 


the  State  or  Territory  in  which  the  facility 
resides. 

1.2.4  Owner/operator:  Write  the  name  of 
the  company  or  person  operating  the  facility 
and  the  name  of  the  person  or  company  that 
owns  the  facility,  if  the  two  are  different.  List 
the  address  of  the  owner,  if  the  two  are 
different. 

1.2.5  Qualified  Individual:  Write  the 
name  of  the  qualified  individual  for  the 
entire  facility.  If  more  than  one  person  is 
listed,  each  individual  indicated  in  this 
section  shall  have  full  authority  to 
implement  the  facility  response  plan.  For 
each  individual,  list:  name,  position,  home 
and  work  addresses  (street  addresses,  not 
P.O.  boxes),  emergency  phone  number,  and 
specific  response  training  experience. 

1.2.6  Date  of  Oil  Storage  Start-up:  Enter 
the  year  which  the  present  facility  first 
started  storing  oil. 

1.2.7  Current  Operation:  Briefly  describe 
the  facility’s  operations  and  include  the 
Standard  Industry  Classification  (SIC)  code. 

1.2.8  Dates  and  Type  of  Substantial 
Expansion  :  Include  information  on 
expansions  that  have  occurred  at  the  facility. 
Examples  of  such  expansions  include,  but  are 
not  limited  to:  Throughput  expansion, 
addition  of  a  product  line,  change  of  a 
product  line,  and  installation  of  additional 
oil  storage  capacity.  The  data  provided  shall 
include  all  facility  historical  information  and 
detail  the  expansion  of  the  facility.  An 
example  of  substantial  expansion  is  any 
material  alteration  of  the  facility  which 
causes  the  owner  or  operator  of  the  facility 

to  re-evaluate  and  increase  the  response 
equipment  necessary  to  adequately  respond 
to  a  worst  case  discharge  from  the  facility. 
Date  of  Last  Update: _ 

Facility  Information  Form 

Facility  Name: - 

Location  (Street  Address):  - 

City: _ State: _ Zip: _ 

County: _ Phone  Number:  (  ) 


Latitude: _ Degrees _ Minutes 

_ Seconds 

Longitude: _ Degrees _ Minutes 

_  Seconds 

Wellhead  Protection  Area:  - 

Owner:  - 

Owner  Location  (Street  Address):  - — 

(if  different  from  Facility  Address) 

City: _ State: _ Zip: _ 

County: _ Phone  Number:  (  ) 

Operator  (if  not  Owner):  - 

Qualified  Individual(s):  (attach  additional 
sheets  if  more  than  one) 

Name:  - - - 

Position:  - 

Work  Address:  - 

Home  Address:  - 

Emergency  Phone  Number:  (  )  - 

Date  of  Oil  Storage  Start-up:  - 

Current  Operations:  - 


Date(s)  and  Type(s)  of  Substantial 
Expansion(s):  - 


(Attach  additional  sheets  if  necessary) 

1.3  Emergency  Response  Information 
(A)  The  information  provided  in  this 
section  shall  describe  what  will  be 


needed  in  an  actual  emergency 
involving  the  discharge  of  oil  or  a 
combination  of  hazardous  substances 
and  oil  discharge.  The  Emergency 
Response  Information  section  of  the 
plan  must  include  the  following 
components: 

(1)  The  information  provided  in  the 
Emergency  Notification  Phone  List  in  section 
1.3.1  identifies  and  prioritizes  the  names  and 
phone  numbers  of  the  organizations  and 
personnel  that  need  to  be  notified 
immediately  in  the  event  of  an  emergency. 

This  section  shall  include  all  the  appropriate 
phone  numbers  for  the  facility.  These 
numbers  must  be  verified  each  time  the  plan 
is  updated.  The  contact  list  must  be 
accessible  to  all  facility  employees  to  ensure 
that,  in  case  of  a  discharge,  any  employee  on 
site  could  immediately  notify  the  appropriate 
parties.  , 

(2)  The  Spill  Response  Notification  Form 
in  section  1.3.1  creates  a  checklist  of 
information  that  shall  be  provided  to  the 
National  Response  Center  (NRC)  and  other 
response  personnel.  All  information  on  this 
checklist  must  be  known  at  the  time  of 
notification,  or  be  in  the  process  of  being 
collected.  This  notification  form  is  based  on 
a  similar  form  used  by  the  NRC.  Note:  Do  not 
delay  spill  notification  to  collect  the 
information  on  the  list. 

(3)  Section  1.3.2  provides  a  description  of 
the  facility’s  list  of  emergency  response 
equipment  and  location  of  the  response 
equipment.  When  appropriate,  the  amount  of 
oil  that  emergency  response  equipment  can 
handle  and  any  limitations  (e.g.,  launching 
sites)  must  be  described. 

(4)  Section  1.3.3  provides  information 
regarding  response  equipment  tests  and 
deployment  drills.  Response  equipment 
deployment  exercises  shall  be  conducted  to 
ensure  that  response  equipment  is 
operational  and  the  personnel  who  would  ' 
operate  the  equipment  in  a  spill  response  are 
capable  of  deploying  and  operating  it.  Only  , 
a  representative  sample  of  each  type  of 
response  equipment  needs  to  be  deployed  j 
and  operated,  as  long  as  the  remainder  is 
properly  maintained.  If  appropriate,  testing  ' 
of  response  equipment  may  be  conducted 
while  it  is  being  deployed.  Facilities  without 
facility-owned  response  equipment  must 
ensure  that  the  oil  spill  removal  organization 
that  is  identified  in  the  response  plan  to 
provide  this  response  equipment  certifies 
that  the  deployment  exercises  have  been  met. 
Refer  to  the  National  Preparedness  for 
Response  Exercise  Program  (PREP) 

Guidelines  (see  Appendix  E  to  this  part, 
section  10,  for  availability),  which  satisfy  Oil 
Pollution  Act  (OP A)  response  exercise 
requirements. 

(5)  Section  1.3.4  lists  the  facility  response 
personnel,  including  those  employed  by  the 
facility  and  those  under  contract  to  the 
facility  for  response  activities,  the  amount  of 
time  needed  for  personnel  to  respond,  their 
responsibility  in  the  case  of  an  emergency, 
and  their  level  of  response  training.  Three 
different  forms  are  included  in  this  section. 
The  Emergency  Response  Personnel  List 
shall  be  composed  of  all  personnel  employed 
by  the  facility  whose  duties  involve 
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Organization  Phone  No. 


13.  Hospitals: 


City:  - 

State:  - 

Zip:  - 

Were  Materials  Discharged? _ (Y/N) 

Confidential? _ (Y/N) 

Meeting  Federal  Obligations  to  Report? 

_ (Y/N)  Date  Called: _ 

Galling  for  Responsible  Party? _ (Y/N) 

Time  Called: _ 

Incident  Description 

Source  and/or  Cause  of  Incident:  - 


Date  of  Incident: - 

Time  of  Incident: _ AM/PM 

Incident  Address/Location: - 


Nearest  City: _ State: _ 

County: _ Zip: _ 

Distance  from  City: _ _  Units  of  Measure: 

_ Direction  from  City: _ 

Section: _ Township: _ Range: 

_ Borough: _ 

Container  Type: _ Tank  Oil  Storage 

Capacity: _ Units  of  Measure: 

Facility  Oil  Storage  Capacity: _ Units 

of  Measure: _ 

Facility  Latitude: _ Degrees _ 

Minutes _ Seconds 

Facility  Longitude: _ Degrees _ 

Minutes _ Seconds 

Material 


CHRIS  Code  Discharged  quantity  Unit  of  measure  Material  Discharged  Quantity  Unit  of  measure 


Response  Action 

Actions  Taken  to  Correct,  Control  or  Mitigate 
Incident: 


Impact 

Number  of  Injuries: 


Number  of 


Spill  Response  Notification  Form 

Reporter’s  Last  Name:  - 

First:  - 

M.I.:  - 

Position:  - 

Phone  Numbers: 

Day  (  ) 

Evening  (  ) 

Company: - 

Organization  Type:  - 

Address:  - 


responding  to  emergencies,  including  oil 
spills,  even  when  they  are  not  physically 
present  at  the  site.  An  example  of  this  type 
of  person  would  be  the  Building  Engineer-in* 
Charge  or  Plant  Fire  Chief.  The  second  form 
is  a  list  of  the  Emergency  Response 
Contractors  (both  primary  and  secondary) 
retained  by  the  facility.  Any  changes  in 
contractor  status  must  be  reflected  in  updates 
to  the  response  plan.  Evidence  of  contracts 
with  response  contractors  shall  be  included 
in  this  section  so  that  the  availability  of 
resources  can  be  verified.  The  last  form  is  the 
Facility  Response  Team  List,  which  shall  be 
composed  of  both  emergency  response 
personnel  (referenced  by  job  title/position) 
and  emergency  response  contractors, 
included  in  one  of  the  two  lists  described 
above,  that  will  respond  immediately  upon 
discovery  of  an  oil  spill  or  other  emergency 
(i.e.,  the  first  people  to  respond).  These  are 
to  be  persons  normally  on  the  facility 
premises  or  primary  response  contractors. 
Examples  of  these  personnel  would  be  the 
Facility  Hazardous  Materials  (HAZMAT) 

Spill  Team  1,  Facility  Fire  Engine  Company 
1,  Production  Supervisor,  or  Transfer 
Supervisor.  Company  personnel  must  be  able 
to  respond  immediately  and  adequately  if 
contractor  support  is  not  available. 

(6)  Section  1.3.5  lists  factors  that  must,  as 
appropriate,  be  considered  when  preparing 
an  evacuation  plan. 

(7)  Section  1.3.6  references  the 
responsibilities  of  the  qualified  individual  for 
the  facility  in  the  event  of  an  emergency. 

(B)  The  information  provided  in  the 
emergency  response  section  will  aid  in  the 
assessment  of  the  facility’s  ability  to  respond 
to  a  worst  case  discharge  and  will  identify 
additional  assistance  that  may  be  needed.  In 
addition,  the  facility  owner  or  operator  may 
want  to  produce  a  wallet-size  card  containing 
a  checklist  of  the  immediate  response  and 
notification  steps  to  be  taken  in  the  event  of 
an  oil  discharge. 

J  .3.1  Notification 

Date  of  Last  Update:  - 

Emergency  Notification  Phone  List  Whom  To 
Notify 

Reporter’s  Name:  - 

Date:  - 

Facility  Name: - 

Owner  Name:  - - 

Facility  Identification  Number:  - 

Date  and  Time  of  Each  NRC  Notification:  — 


Organization  Phone  No. 

1.  National  Response 

Center  (NRC):  1-800-424-8802 

2.  Qualified  Individual: 

Evening  Phone: 

3.  Company  Response 
Team: 

Evening  Phone: 

4.  Federal  On-Scene  Co¬ 
ordinator  (OSC)  and/or 
Regional  Response 
Center  (RRC): 

Evening  Phone(s): 

Pager  Number(s): 

5.  Local  Response  Team 
(Fire  Dept./Coopera¬ 
tives): 

6.  Fire  Marshall: 

Evening  Phone: 

7.  State  Emergency  Re¬ 
sponse  Commission 

(SERC):  _ 

Evening  Phone: 

8.  State  Police: 

9.  Local  Emergency 
Planning  Committee 

(LEPC):  _ 

10.  Local  Water  Supply 
System: 

Evening  Phone: 

1 1 .  Weather  Report: 

12.  Local  Television/ 

Radio  Station  for  Evac¬ 
uation  Notification: 
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Were  there  Evacuations? _ (Y/N) 

Number  Evacuated: _ 

Was  there  any  Damage? _ (Y/N) 

Damage  in  Dollars  (approximate):  — 

Medium  Affected:  - 

Description: - 

More  Information  about  Medium:  — 


Additional  Information 
Any  information  about  the  incident  not 
recorded  elsewhere  in  the  report: 


Caller  Notifications 

EPA? _ (Y/N)  USCG?  .  (Y/N) 

State? _ (Y/N) 

Other? _ (Y/N)  Describe: _ 

1 .3.2  Response  Equipment  List 
Date  of  Last  Update: 

Facility  Response  Equipment  List 

1.  Skimmers/Pumps — Operational  Status: 
Type,  Model,  and  Year:  - 


Type  Model  Year 

Number:  - 

Capacity: _ gal.  /min. 

Daily  Effective  Recovery  Rate:  - 

Storage  Location(s):  - 

Date  Fuel  Last  Changed:  — - - 

2.  Boom — Operational  Status: - 

Type,  Moael,  and  Year:  - 

Type  Model  Year 

Number:  - - - 

Size  (length): _ ft. 

Containment  Area: _ _  sq.  ft. 

Storage  Location:  - 

3.  Chemicals  Stored  (Dispersants  listed  on 
EPA’s  NCP  Product  Schedule) 


Treatment 

capacity 


Storage 

location 


Were  appropriate  procedures  used  to 
receive  approval  for  use  of  dispersants  in 
accordance  with  the  NCP  (40  CFR  300.910) 


and  the  Area  Contingency  Plan  (ACP),  where 

applicable? _ (Y/N). 

Name  and  State  of  On-Scene  Coordinator 
(OSC)  authorizing  use: _ . 


Date  Authorized: _ . 

4.  Dispersant  Dispensing  Equipment- 
Operational  Status: _ . 


c*<****  3E 


5.  Sorbents — Operational  Status:  — 

Type  and  Year  Purchased:  - 

Amount:  - 

Absorption  Capacity  (gal.):  - 

Storage  Location(s):  - 

6.  Hand  Tools — Operational  Status: 


Type  and 
year 

Quantity 

Storage  loca¬ 
tion/number 

Type  and 
year 

Quantity 

8.  Fire  Fighting  and  Personnel  Protective 
Equipment — Operational  Status: _ 


Storage 

location 


7.  Communication  Equipment  (include 
operating  frequency  and  channel  and/or 
cellular  phone  numbers) — Operational 
Status: _ _ 


9.  Other  (e.g..  Heavy  Equipment.  Boats  and 
Motors) — Operational  Status:  _____ 


1 .3.3  Response  Equipment  Testing/ 
Deployment 

Date  of  Last  Update: _ 

Response  Equipment  Testing  and 
Deployment  Drill  Log 

Last  Inspection  or  Response  Equipment  Test 

Date:  - 

Inspection  Frequency:  - 

Last  Deployment  Drill  Date:  - 

Deployment  Frequency:  - 

Oil  Spill  Removal  Organization  Certification 
(if  applicable): - 

1.3.4  Personnel 

Date  of  Last  Update: _ 
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Emergency  Response  Personnel 

Company  Personnel 


1  Phone  number  to  be  used  when  person  is  not  on-site. 


Emergency  Response  Contractors 


1 1nclude  evidence  ot  contracts/agreements  with  response  contractors  to  ensure  the  availability  of  personnel  and  response  equipment 


Facility  Response  Team 

Date  of  Last  Update: _ 

Team  member  ^(rrinj^sj™6  Phone  or  pager  number  (day/evening) 

Qualified  Individual: 

/ 
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Team  member 


Facility  Response  Team— Continued 

Date  of  Last  Update: _ 


Response  time 
(minutes) 


Phone  or  pager  number  (day/evening) 


Note:  If  the  facility  uses  contracted  help  in  an  emergency  response  situation,  the  owner  or  operator  must  provide  the  contractors’  names  and 
review  the  contractors'  capacities  to  provide  adequate  personnel  and  response  equipment 


1.3.5  Evacuation  Plans 

1.3.5.1  Based  on  the  analysis  of  the 
facility,  as  discussed  elsewhere  in  the  plan, 
a  facility-wide  evacuation  plan  shall  be 
developed.  In  addition,  plans  to  evacuate 
parts  of  the  facility  that  are  at  a  high  risk  of 
exposure  in  the  event  of  a  spill  or  other 
release  must  be  developed.  Evacuation  routes 
must  be  shown  on  a  diagram  of  the  facility 
(see  section  1.9  of  this  appendix).  When 
developing  evacuation  plans,  consideration 
must  be  given  to  the  following  factors,  as 
appropriate: 

(1)  Location  of  stored  materials; 

(2)  Hazard  imposed  by  spilled  material; 

(3)  Spill  flow  direction; 

(4)  Prevailing  wind  direction  and  speed; 

(5)  Water  currents,  tides,  or  wave 
conditions  (if  applicable); 

(6)  Arrival  route  of  emergency  response 
personnel  and  response  equipment; 

(7)  Evacuation  routes; 

(8)  Alternative  routes  of  evacuation; 

(9)  Transportation  of  injured  personnel  to 
nearest  emergency  medical  facility; 

(10)  Location  of  alarm/notification  systems; 

(11)  The  need  for  a  centralized  check-in 
area  for  evacuation  validation  (roll  call); 

(12)  Selection  of  a  mitigation  command 
center;  and 

(13)  Location  of  shelter  at  the  facility  as  an 
alternative  to  evacuation. 

1.3.5.2  One  resource  that  may  be  helpful 
to  owners  or  operators  in  preparing  this 
section  of  the  response  plan  is  The  Handbook 
of  Chemical  Hazard  Analysis  Procedures  by 
the  Federal  Emergency  Management  Agency 
(FEMA),  Department  of  Transportation 
(DOT),  and  EPA.  The  Handbook  of  Chemical 
Hazard  Analysis  Procedures  is  available 
from:  FEMA  ,  Publication  Office,  500  C 
Street,  S.W.,  Washington,  DC  20472,  (202) 
646-3484. 

1.3.5.3  As  specified  in  §  112.20(h)(l)(vi), 
the  facility  owner  or  operator  must  reference 


existing  community  evacuation  plans,  as 
appropriate. 

1 .3.6  Qualified  Individual’s  Duties 
The  duties  of  the  designated  qualified 
individual  are  specified  in  §  112.20(h)(3)(ix). 
The  qualified  individual’s  duties  must  be 
described  and  be  consistent  with  the 
minimum  requirements  in  §  112.20(h)(3)(ix). 
In  addition,  the  qualified  individual  must  be 
identified  with  the  Facility  Information  in 
section  1.2  of  the  response  plan. 

1.4  Hazard  Evaluation 
This  section  requires  the  facility  owner  or 
operator  to  examine  the  facility’s  operations 
closely  and  to  predict  where  discharges 
could  occur.  Hazard  evaluation  is  a  widely 
used  industry  practice  that  allows  facility 
owners  or  operators  to  develop  a  complete 
understanding  of  potential  hazards  and  the 
response  actions  necessary  to  address  these 
hazards.  The  Handbook  of  Chemical  Hazard 
Analysis  Procedures,  prepared  by  the  EPA, 
DOT,  and  the  FEMA  and  the  Hazardous 
Materials  Emergency  Planning  Guide  (NRT- 
1),  prepared  by  the  National  Response  Team 
are  good  references  for  conducting  a  hazard 
analysis.  Hazard  identification  and 
evaluation  will  assist  facility  owners  or 
operators  in  planning  for  potential 
discharges,  thereby  reducing  the  severity  of 
discharge  impacts  that  may  occur  in  the 
future.  The  evaluation  also  may  help  the 
operator  identify  and  correct  potential 
sources  of  discharges.  In  addition,  special 
hazards  to  workers  and  emergency  response 
personnel’s  health  and  safety  shall  be 
evaluated,  as  well  as  the  facility’s  oil  spill 
history. 

1.4.1  Hazard  Identification 
The  Tank  and  Surface  Impoundment  (SI) 
forms,  or  their  equivalent,  that  are  part  of  this 
section  must  be  completed  according  to  the 
directions  below.  (“Surface  Impoundment” 


means  a  facility  or  part  of  a  facility  which  is 
a  natural  topographic  depression,  man-made 
excavation,  or  diked  area  formed  primarily  of 
earthen  materials  (although  it  may  be  lined 
with  man-made  materials),  which  is  designed 
to  hold  an  accumulation  of  liquid  wastes  or 
wastes  containing  free  liquids,  and  which  is 
not  an  injection  well  or  a  seepage  facility.) 
Similar  worksheets,  or  their  equivalent,  must 
be  developed  for  any  other  type  of  storage 
containers. 

(1)  List  each  tank  at  the  facility  with  a 
separate  and  distinct  identifier.  Begin 
aboveground  tank  identifiers  with  an  “A" 
and  belowground  tank  identifiers  with  a  “B“, 
or  submit  multiple  sheets  with  the 
aboveground  tanks  and  belowground  tanks 
on  separate  sheets. 

(2)  Use  gallons  for  the  maximum  capacity 
of  a  tank;  and  use  square  feet  for  the  area. 

(3)  Using  the  appropriate  identifiers  and 
the  following  instructions,  fill  in  the 
appropriate  forms: 

(a)  Tank  or  SI  number — Using  the 
aforementioned  identifiers  (A  or  B)  or 
multiple  reporting  sheets,  identify  each  tank 
or  SI  at  the  facility  that  stores  oil  or 
hazardous  materials. 

(b)  Substance  Stored — For  each  tank  or  SI 
identified,  record  the  material  that  is  stored 
therein.  If  the  tank  or  SI  is  used  to  store  more 
than  one  material,  list  all  of  the  stored 
materials. 

(c)  Quantity  Stored — For  each  material 
stored  in  each  tank  or  SI,  report  the  average 
volume  of  material  stored  on  any  given  day. 

(d)  Tank  Type  or  Surface  Area/Year — For 
each  tank,  report  the  type  of  tank  (e.g., 
floating  top),  and  the  year  the  tank  was 
originally  installed.  If  the  tank  has  been 
refabricated,  the  year  that  the  latest 
refabrication  was  completed  must  be 
recorded  in  parentheses  next  to  the  year 
installed.  For  each  SI,  record  the  surface  area 
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of  the  impoundment  and  the  year  it  went  into 
service. 

(e)  Maximum  Capacity — Record  the 
operational  maximum  capacity  for  each  tank 
and  SI.  If  the  maximum  capacity  varies  with 
the  season,  record  the  upper  and  lower 
limits. 

(f)  Failure/Cause — Record  the  cause  and 
date  of  any  tank  or  SI  failure  which  has 
resulted  in  a  loss  of  tank  or  SI  contents. 

(4)  Using  the  numbers  from  the  tank  and 
SI  forms,  label  a  schematic  drawing  of  the 
facility.  This  drawing  shall  be  identical  to 
any  schematic  drawings  included  in  the 
SPCC  Plan. 

(5)  Using  knowledge  of  the  facility  and  its 
operations,  describe  the  following  in  writing: 


(a)  The  loading  and  unloading  of 
transportation  vehicles  that  risk  the  discharge 
of  oil  or  release  of  hazardous  substances 
during  transport  processes.  These  operations 
may  include  loading  and  unloading  of  trucks, 
railroad  cars,  or  vessels.  Estimate  the  volume 
of  material  involved  in  transfer  operations,  if 
the  exact  volume  cannot  be  determined. 

(b)  Day-to-day  operations  that  may  present 
a  risk  of  discharging  oil  or  releasing  a 
hazardous  substance.  These  activities  include 
scheduled  venting,  piping  repair  or 
replacement,  valve  maintenance,  transfer  of 
tank  contents  from  one  tank  to  another,  etc. 
(not  including  transportation-related 
activities).  Estimate  the  volume  of  material 


involved  in  these  operations,  if  the  exact 
volume  cannot  be  determined. 

(c)  The  secondary  containment  volume 
associated  with  each  tank  and/or  transfer 
point  at  the  facility.  The  numbering  scheme 
developed  on  the  tables,  or  an  equivalent 
system,  must  be  used  to  identify  each 
containment  area.  Capacities  must  be  listed 
for  each  individual  unit  (tanks,  slumps, 
drainage  traps,  and  ponds),  as  well  as  the 
facility  total. 

(d)  Normal  daily  throughput  for  the  facility 
and  any  effect  on  potential  discharge 
volumes  that  a  negative  or  positive  change  in 
that  throughput  may  cause. 


Hazard  Identification  Tanks1 

Date  of  Last  Update: _ 


Tank  No. 

Substance  Stored 
(Oil  and  Hazardous 
Substance) 

Quantity  Stored  (gal¬ 
lons) 

Tank  Type/Year 

Maximum  Capacity 
(gallons) 

Failure/Cause 

1 

1  Tank  ■  any  container  that  stores  oil. 
Attach  as  many  sheets  as  necessary. 


Hazard  Identification  Surface  Impoundments  (Sis) 
Date  of  Last  Update: _ 


SI  No. 

Substance  Stored 

Quantity  Stored  (gal¬ 
lons) 

Surface  Area/Year 

Maximum  Capacity 
(gallons) 

Failure/Cause 

Attach  as  many  sheets  as  necessary. 
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1.4.2  Vulnerability  Analysis 

The  vulnerability  analysis  shall 
address  the  potential  effects  (i.e.,  to 
human  health,  property,  or  the 
environment)  of  an  oil  spill.  Attachment 
G— III  to  Appendix  C  to  this  part 
provides  a  method  that  owners  or 
operators  shall  use  to  determine 
appropriate  distances  from  the  facility 
to  fish  and  wildlife  and  sensitive 
environments.  Owners  or  operators  can 
use  a  comparable  formula  that  is 
considered  acceptable  by  the  RA.  If  a 
comparable  formula  is  used, 
documentation  of  the  reliability  and 
analytical  soundness  of  the  formula 
must  be  attached  to  the  response  plan 
cover  sheet.  This  analysis  must  be 
prepared  for  each  facility  and,  as 
appropriate,  must  discuss  the 
vulnerability  of: 

(1)  Water  intakes  (drinking,  cooling, 
or  other); 

(2)  Schools; 

(3)  Medical  facilities; 

(4)  Residential  areas; 

(5)  Businesses; 

(6)  Wetlands  or  other  sensitive 
environments; 2 

(7)  Fish  and  wildlife; 

(8)  Lakes  and  streams; 

(9)  Endangered  flora  and  fauna; 

(10)  Recreational  areas; 

(11)  Transportation  routes  (air,  land, 
and  water); 

(12)  Utilities;  and 

(13)  Other  areas  of  economic 
importance  (e.g.,  beaches,  marinas) 
including  terrestrially  sensitive 
environments,  aquatic  environments, 
and  unique  habitats. 

1 .4.3  Analysis  of  the  Potential  for  an 
Oil  Spill 

Each  owner  or  operator  shall  analyze 
the  probability  of  a  spill  occurring  at  the 
facility.  This  analysis  shall  incorporate 
factors  such  as  oil  spill  history, 
horizontal  range  of  a  potential  spill,  and 
vulnerability  to  natural  disaster,  and 
shall,  as  appropriate,  incorporate  other 
factors  such  as  tank  age.  This  analysis 
will  provide  information  for  developing 
discharge  scenarios  for  a  worst  case 
discharge  and  small  and  medium 
discharges  and  aid  in  the  development 
of  techniques  to  reduce  the  size  and 
frequency  of  spills.  The  owner  or 
operator  may  need  to  research  the  age  of 
the  tanks  and  the  oil  spill  history  at  the 
facility. 


2  Refer  to  the  DOC/NOAA  “Guidance  for  Facility 
and  Vessel  Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments”  (See  appendix  E  to  this 
part,  section  10,  for  availability). 


1.4.4  Facility  Reportable  Oil  Spill 
History 

Briefly  describe  the  facility’s 
reportable  oil  spill 3  history  for  the 
entire  life  of  the  facility  to  the  extent 
that  such  information  is  reasonably 
identifiable,  including: 

(1)  Date  of  discharge(s); 

(2)  List  of  discharge  causes; 

(3)  Material(s)  discharged; 

(4)  Amount  discharged  in  gallons; 

(5)  Amount  of  discharge  that  reached 
navigable  waters,  if  applicable; 

(6)  Effectiveness  and  capacity  of 
secondary  containment; 

(7)  Clean-up  actions  taken; 

(8)  Steps  taken  to  reduce  possibility  of 
recurrence; 

(9)  Total  oil  storage  capacity  of  the 
tank(s)  or  impoundment(s)  from  which 
the  material  discharged; 

(10)  Enforcement  actions; 

(11)  Effectiveness  of  monitoring 
equipment;  and 

(12)  Description(s)  of  how  each  oil 
spill  was  detected. 

The  information  solicited  in  this  section 
may  be  similar  to  requirements  in  40 
CFR  112.4(a).  Any  duplicate 
information  required  by  §  112.4(a)  may 
be  photocopied  and  inserted. 

1.5  Discharge  Scenarios 

In  this  section,  the  owner  or  operator 
is  required  to  provide  a  description  of 
the  facility’s  worst  case  discharge,  as 
well  as  a  small  and  medium  spill,  as 
appropriate.  A  multi-level  planning 
approach  has  been  chosen  because  the 
response  actions  to  a  spill  (i.e., 
necessary  response  equipment, 
products,  and  personnel)  are  dependent 
on  the  magnitude  of  the  spill.  Planning 
for  lesser  discharges  is  necessary 
because  the  nature  of  the  response  may 
be  qualitatively  different  depending  on 
the  quantity  of  the  discharge.  The 
facility  owner  or  operator  shall  discuss 
the  potential  direction  of  the  spill 
pathway. 

1 .5. 1  Small  and  Medium  Discharges 

1.5. 1.1  To  address  multi-level 
planning  requirements,  the  owner  or 
operator  must  consider  types  of  facility- 
specific  spill  scenarios  that  may 
contribute  to  a  small  or  medium  spill. 
The  scenarios  shall  account  for  all  the 
operations  that  take  place  at  the  facility, 
including  hut  not  limited  to: 

(1)  Loading  and  unloading  of  surface 
transportation; 


3  As  described  in  40  CFR  pari  110,  reportable  oil 
spills  are  those  that:  (a)  violate  applicable  water 
quality  standards,  or  (b)  cause  a  film  or  sheen  upon 
or  discoloration  of  the  surface  of  the  water  or 
adjoining  shorelines  or  cause  a  sludge  or  emulsion 
to  be  deposited  beneath  the  surface  of  the  water  or 
ppon  adjoining  shorelines. 


(2)  Facility  maintenance; 

(3)  Facility  piping; 

(4)  Pumping  stations  and  sumps; 

(5)  Oil  storage  tanks; 

(6)  Vehicle  refueling;  and 

(7)  Age  and  condition  of  facility  and 
components. 

1.5. 1.2  The  scenarios  shall  also 
consider  factors  that  affect  the  response 
efforts  required  by  the  facility.  These 
include  but  are  not  limited  to: 

(1)  Size  of  the  spill; 

(2)  Proximity  to  downgradient  wells, 
waterways,  and  drinking  water  intakes; 

(3)  Proximity  to  fish  and  wildlife  and 
sensitive  environments; 

(4)  Likelihood  that  the  discharge  will 
travel  offsite  (i.e.,  topography, 
drainage) ; 

(5)  Location  of  the  material  spilled 
(i.e.,  on  a  concrete  pad  or  directly  on  the 
soil); 

(6)  Material  discharged; 

(7)  Weather  or  aquatic  conditions  (i.e., 
river  flow); 

(8)  Available  remediation  equipment; 

(9)  Probability  of  a  chain  reaction  of 
failures;  and 

(10)  Direction  of  spill  pathway. 

1.5.2  Worst  Case  Discharge 

1. 5.2.1  In  this  section,  the  owner  or 
operator  must  identify  the  worst  case 
discharge  volume  at  die  facility. 
Worksheets  for  production  and  non- 
production  facility  owners  or  operators 
to  use  when  calculating  Worst  case 
discharge  are  presented  in  Appendix  D 
to  this  part.  When  planning  for  the 
worst  case  discharge  response,  all  of  the 
aforementioned  factors  listed  in  the 
small  and  medium  discharge  section  of 
the  response  plan  shall  be  addressed. 

1 .5.2.2  For  onshore  storage  facilities 
and  production  facilities,  permanently 
manifolded  oil  storage  tanks  are  defined 
as  tanks  that  are  designed,  installed, 
and/or  operated  in  such  a  manner  that 
the  multiple  tanks  function  as  one 
storage  unit  (i.e.,  multiple  tank  volumes 
are  equalized).  In  this  section  of  the 
response  plan,  owners  or  operators  must 
provide  evidence  that  oil  storage  tanks 
with  common  piping  or  piping  systems 
are  not  operated  as  one  unit.  If  such 
evidence  is  provided  and  is  acceptable 
to  the  RA,  the  worst  case  discharge 
volume  shall  be  based  on  the  combined 
oil  storage  capacity  of  all  manifold  tanks 
or  the  oil  storage  capacity  of  the  largest 
single  oil  storage  tank  within  the 
secondary  containment  area,  whichever 
is  greater.  For  permanently  manifolded 
oil  storage  tanks  that  function  as  one 
storage  unit,  the  worst  case  discharge 
shall  be  based  on  the  combined  oil 
storage  capacity  of  all  manifolded  tanks 
or  the  oil  storage  capacity  of  the  largest 
single  tank  within  a  secondary 
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containment  area,  whichever  is  greater. 
For  purposes  of  the  worst  case  discharge 
calculation,  permanently  manifolded  oil 
storage  tanks  that  are  separated  by 
internal  divisions  for  each  tank  are 
considered  to  be  single  tanks  and 
individual  manifolded  tank  volumes  are 
not  combined. 

1 .6  Discharge  Detection  Systems 

.  In  this  section,  the  facility  owner  or 
operator  shall  provide  a  detailed 
description  of  the  procedures  and 
equipment  used  to  detect  discharges.  A 
section  on  spill  detection  by  personnel 
and  a  discussion  of  automated  spill 
detection,  if  applicable,  shall  be 
included  for  both  regular  operations  and 
after  hours  operations,  hi  addition,  the 
facility  owner  or  operator  shall  discuss 
how  the  reliability  of  any  automated 
system  will  be  checked  and  how 
frequently  the  system  will  be  inspected. 

1 .6. 1  Discharge  Detection  by  Personnel 

In  this  section,  facility  owners  or 
operators  shall  describe  the  procedures 
and  personnel  that  will  detect  any  spill 
or  uncontrolled  discharge  of  oil  or 
release  of  a  hazardous  substance.  A 
thorough  discussion  of  facility 
inspections  must  be  included.  In 
addition,  a  description  of  initial 
response  actions  shall  be  addressed. 
This  section  shall  reference  section  1.3.1 
of  the  response  plan  for  emergency 
response  information. 

J  .6.2  Automated  Discharge  Detection 

In  this  section,  facility  owners  or 
operators  must  describe  any  automated 
spill  detection  equipment  that  the 
facility  has  in  place.  This  section  shall 
include  a  discussion  of  overfill  alarms, 
secondary  containment  sensors,  etc.  A 
discussion  of  the  plans  to  verify  an 
automated  alarm  and  the  actions  to  be 
taken  once  verified  must  also  be 
included. 


1.7  Plan  Implementation 

In  this  section,  facility  owners  or 
operators  must  explain  in  detail  how  to 
implement  the  facility’s  emergency 
response  plan  by  describing  response 
actions  to  be  carried  out  under  die  plan 
to  ensure  the  safety  of  the  facility  and 
to  mitigate  or  prevent  discharges 
described  in  section  1.5  of  the  response 
plan.  This  section  shall  include  the  • 
identification  of  response  resources  for 
small,  medium,  and  worst  case  spills; 
disposal  plans;  and  containment  and 
drainage  planning.  A  list  of  those 
personnel  who  would  be  involved  in  the 
cleanup  shall  be  identified.  Procedures 
that  the  facility  will  use,  where 
appropriate  or  necessary,  to  update  their 
plan  after  an  oil  spill  event  and  the  time 
frame  to  update  the  plan  must  be 
described. 

1.7.1  Response  Resources  for  Small, 
Medium,  and  Worst  Case  Spills 

1. 7.1.1  Once  the  spill  scenarios  have 
been  identified  in  section  1.5  of  the 
response  plan,  the  facility  owner  or 
operator  shall  identify  and  describe 
implementation  of  the  response  actions. 
The  facility  owner  or  operator  shall 
demonstrate  accessibility  to  the  proper 
response  personnel  and  equipment  to 
effectively  respond  to  all  of  the 
identified  spill  scenarios.  The 
determination  and  demonstration  of 
adequate  response  capability  are 
presented  in  Appendix  E  to  this  part.  In 
addition,  steps  to  expedite  the  cleanup 
of  oil  spills  must  be  discussed.  At  a 
minimum,  the  following  items  must  be 
addressed: 

(1)  Emergency  plans  for  spill 
response; 

(2)  Additional  response  training; 

(3)  Additional  contracted  help; 

(4)  Access  to  additional  response 
equipment/experts;  and 

- (5)  Ability  to  implement  the  plan 
including  response  training  and  practice 
drills. 


1.7.1.2A  recommended  form  detailing 
immediate  actions  follows. 


Oil  Spill  Response — Immediate 
Actions 


1 .  Stop  the  product 

Act  quickly  to  secure 

flow. 

pumps,  close 

2.  Warn  personnel _ 

valves,  etc. 

Enforce  safety  and 

3.  Shut  off  ignition 

security  measures. 
Motors,  electrical  cir- 

sources. 

cuits,  open  flames. 

4.  Initiate  containment 

etc. 

Around  the  tank  and/ 

5.  Notify  NRC . 

or  in  the  water  with 
oil  boom. 
1-80Q-424-8802 

6.  Notify  OSC 

7.  Notify,  as  appro¬ 
priate 

Source;  FOSS.  Oil  Spin  Response — Emergency  Proce¬ 
dures.  Revised  December  3,  <992. 


1.7.2  Disposal  Plans 

1.7.2.1  Facility  owners  or  operators  must 
describe  how  and  where  the  facility  intends 
to  recover,  reuse,  decontaminate,  or  dispose 
of  materials  after  a  discharge  has  taken  place. 
The  appropriate  permits  required  to  transport 
or  dispose  of  recovered  materials  according 
to  local,  State,  and  Federal  requirements 
must  be  addressed.  Materials  that  must  be 
accounted  for  in  the  disposal  plan,  as 
appropriate,  include: 

(1)  Recovered  product; 

(2)  Contaminated  soil; 

(3)  Contaminated  equipment  and  materials, 
including  drums,  tank  parts,  valves,  and 
shovels; 

(4)  Personnel  protective  equipment; 

(5)  Decontamination  solutions; 

(6)  Adsorbents;  and 

(7)  Spent  chemicals. 

1.7.2.2  These  plans  must  be  prepared  in 
accordance  with  Federal  (e.g.,  the  Resource 
Conservation  and  Recovery  Act  (RCRA1), 
State,  and  local  regulations,  where 
applicable.  A  copy  of  the  disposal  plans  from 
the  facility’s  SPCC  Plan  may  be  inserted  with 
this  section,  including  any  diagrams  in  those 
plans. 


Material 

Disposal  fa¬ 
cility 

Location 

RCRA  per- 
mit'manifest 

1. 

2. 

3. 

4. 

1 . 7.3  Containment  and  Drainage  Planning 
A  proper  plan  to  contain  and  control  a  spill 
through  drainage  may  limit  the  threat  of 
harm  to  human  health  and  the  environment. 
This  section  shall  describe  how  to  contain 
and  control  a  spill  through  drainage, 
including; 


(1)  The  available  volume  of  containment 
(use  the  information  presented  in  section 
1.4.1  of  the  response  plan); 

(2)  The  route  of  drainage  from  oil  storage 
and  transfer  areas; 

(3)  The  construction  materials  used  in 
drainage  troughs; 


(4)  The  type  and  number  of  valves  and 
separators  used  in  the  drainage  system; 

(5)  Sump  pump  capacities; 

(6)  The  containment  capacity  of  weirs  and 
booms  that  might  be  used  and  their  location 
(see  section  1.3.2  of  this  appendix);  and 

(7)  Other  cleanup  materials. 


34132  Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Rules  and  Regulations 


7.8.1  Facility  Self-Inspection  Tank  Inspection  Checklist 

Pursuant  to  40  CFR  112.7(e)(8),  each  1  Check  tanks  for  leaks,  specifically  looking 

facility  shall  include  the  written  procedures  for: 

and  records  of  inspections  in  the  SPCC  Plan.  a.  drip  marks; 

The  inspection  shall  include  the  tanks,  n  Hicrnlnratinn  nf  tankc 

secondary  containment,  and  response  q  puddles  containing  spilled  or  leaked 

equipment  at  the  facility.  Records  of  the  material' 

inspections  of  tanks  and  secondary  ,  ’ 

containment  required  by  40  CFR  112.7(e)  "  corrpSIOn’ 

shall  be  cross-referenced  in  the  response  frac^s; 

plan.  The  inspection  of  response  equipment  F.  localized  dead  vegetation 
*  a  new  requirement  in  this  plan.  Facility  2-  Check  foundation  for: 
self-inspection  requires  two  steps  (1)  a  A.  cracks; 

checklist  of  things  to  inspect;  and  (2)  a  B.  discoloration; 

method  of  recording  the  actual  inspection  ■  C.  puddles  containing  spilled  or  leaked 

and  its  Findings.  The  date  of  each  inspection  material; 

shall  be  noted.  These  records  are  required  to  D.  settling; 

be  maintained  for  5  years.  e.  gaps  between  tank  and  foundation;  and 

1. 8.1.1  Tank  Inspection  F.  damage  caused  by  vegetation  roots. 

The  tank  inspection  checklist  presented  3  Check  piping  for. 
below  has  been  included  as  guidance  during  ^  droplets  of  store  roa  enal, 
inspections  and  monitoring.  Similar  "•  discoloration; 

requirements  exist  in  40  CFR  112.7(e)..  C.  corrosion; 

Duplicate  information  from  the  SPCC  Plan  D.  bowing  of  pipe  between  supports, 

may  be  photocopied  and  inserted  in  this  E.  evidence  of  stored  material  seepage  fror 

section.  The  inspection  checklist  consists  of  valves  or  seals;  and 

the  following  items:  F.  localized  dead  vegetation. 

Tank/Surface  Impoundment  Inspection  Log 


In  addition,  facility  owners  or  operators  must 
meet  the  inspection  and  monitoring 
requirements  for  drainage  contained  in  40 
CFR  112.7(e).  A  copy  of  the  containment  and 
drainage  plans  that  are  required  in  40  CFR 
112.7(e)  may  be  inserted  in  this  section, 
including  any  diagrams  in  those  plans. 

NOTE:  The  general  permit  for  stormwater 
drainage  may  contain  additional 
requirements. 

1.8  Self-Inspection,  Drills/Exercises,  and 
Response  Training 

The  owner  or  operator  must  develop 
programs  for  facility  response  training  and 
for  drills/exercises  according  to  the 
requirements  of  40  CFR  112.21.  Logs  must  be 
kept  for  facility  drills/exercises,  personnel 
response  training,  and  spill  prevention 
meetings.  Much  of  the  recordkeeping 
information  required  by  this  section  is  also 
contained  in  the  SPCC  Plan  required  by  40 
CFR  112.3.  These  logs  may  be  included  in  the 
facility  response  plan  or  kept  as  an  annex  to 
the  facility  response  plan. 


Comments 


Inspector 
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1.8.1. 2  Response  Equipment  Inspection 
Using  the  Emergency  Response  Equipment 
List  provided  in  section  1.3.2  of  the  response 
plan,  describe  each  type  of  response 
equipment,  checking  for  the  following; 


Response  Equipment  Checklist 

1.  Inventory  (item  and  quantity); 

2.  Storage  location; 

3.  Accessibility  (time  to  access  and 
respond); 

4.  Operational  status/condition; 

Response  Equipment  Inspection  Log 


5.  Actual  use/testing  (last  test  date  and 
frequency  of  testing);  and 

6.  Shelf  life  (present  age,  expected 
replacement  date). 

Please  note  any  discrepancies  between  this 
list  and  the  available  response  equipment. 


[Use  section  1.3.2  of  the  response  plan  as  a  checklist] 


Inspector 

Date 

Comments 

x 

1.8.1. 3  Secondary  Containment  Inspection 
Inspect  the  secondary  containment  (as 
described  in  sections  1.4.1  and  1.7.2  of  the 
response  plan),  checking  the  following; 

Secondary  Containment  Checklist 

1.  Dike  or  berm  system. 

A.  Level  of  precipitation  in  dike/available 
capacity; 

B.  Operational  status  of  drainage  valves; 

C.  Dike  or  berm  permeability; 

D.  Debris; 

E.  Erosion; 

F.  Permeability  of  the  earthen  floor  of 
diked  area;  and 

G.  Location/status  of  pipes,  inlets,  drainage 
beneath  tanks,  etc. 

2.  Secondary  containment 

A.  Cracks; 

B.  Discoloration; 

C.  Presence  of  spilled  or  leaked  material 
(standing  liquid); 

D.  Corrosion;  and 


E.  Valve  conditions. 

3.  Retention  and  drainage  ponds 

A.  Erosion; 

B.  Available  capacity; 

C.  Presence  of  spilled  or  leaked  material; 

D.  Debris;  and 

E.  Stressed  vegetation. 

During  inspection,  make  note  of 
discrepancies  in  any  of  the  above 
mentioned  items,  and  report  them 
immediately  to  the  proper  facility 
personnel.  Similar  requirements  exist  in 
40  CFR  112.7(e).  Duplicate  information 
from  the  SPCC  Plan  may  be  photocopied 
and  inserted  in  this  section. 

1.8.2  Facility  Drills/Exercises 
(A)  CWA  section  311(j)(5),  as  amended  by 
OPA,  requires  the  response  plan  to  contain 
a  description  of  facility  drills/exercises. 
According  to  40  CFR  112.21(c),  the  facility 
owner  or  operator  shall  develop  a  program  of 
facility  response  drills/exercises,  including 
evaluation  procedures.  Following  the  PREP 


guidelines  (see  Appendix  E  to  this  part, 
section  10,  for  availability)  would  satisfy  a 
facility's  requirements  for  drills/exercises 
under  this  part.  Alternately,  under 
§  112.21(c),  a  facility  owner  or  operator  may 
develop  a  program  that  is  not  based  on  the 
PREP  guidelines.  Such  a  program  is  subject 
to  approval  by  the  Regional  Administrator 
based  on  the  description  of  the  program 
provided  in  the  response  plan. 

(B)  The  PREP  Guidelines  specify  that  the 
facility  conduct  internal  and  external  drills/ 
exercises.  The  internal  exercises  include: 
qualified  individual  notification  drills,  spill 
management  team  tabletop  exercises, 
equipment  deployment  exercises,  and 
unannounced  exercises.  External  exercises 
include  Area  Exercises.  Credit  for  an  Area  or 
Facility-specific  Exercise  will  be  given  to  the 
facility  for  an  actual  response  to  a  spill  in  the 
area  if  the  plan  was  utilized  for  response  to 
the  spill  and  the  objectives  of  the  Exercise 
were  met  and  were  properly  evaluated, 
documented  and  self-certified. 
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(C)  Section  112.20(h](8)(ii)  requires  the 
facility  owner  or  operator  to  provide  a 
description  of  the  drill/exercise  program  to 
be  carried  out  under  the  response  plan. 
Qualified  Individual  Notification  Drill  and 
Spill  Management  Team  Tabletop  Drill  logs 
shell  be  provided  in  sections  1. 8.2.1  and 
1. 8.2.2,  respectively.  These  logs  may  be 
included  in  the  facility  response  plan  or  kept 
as  an  annex  to  the  facility  response  plan.  See 
section  1.3.3  of  this  appendix  for  Equipment 
Deployment  Drill  Logs. 

I. 8.2.1  Qualified  Individual  Notification 
Drill  Logs  Qualified  Individual  Notification 
Drill  Log 

Date:  - 

Company: - 

Qualified  rndividual(s):  - 

Emergency  Scenario: - 

Evaluation:  - 


Changes  to  be  Implemented:  - 

Time  Table  for  Implementation: - 

1.8.2. 2  Spill  Management  Team  Tabletop 
Exercise  Logs  Spill  Management  Team 
Tabletop  Exercise  Log 

Date:  - 

Company: - 

Qualified  Individual  (sh  - * - 

Emergency  Scenario: - 


Evaluation: 


Changes  to  be  Implemented:  - 

Time  Table  for  Implementation: - 

Personnel  Response  Training  log 


1 . 8.3  Response  Training 
Section  112.21(a)  requires  facility  owners 
or  operators  to  develop  programs  for  facility 
response  training.  Facility  owners  or 
operators  are  required  by  §112.20(h](8Kiii)  to 
provide  a  description  of  the  response  training 
program  to  be  carried  out  under  the  response 
plan.  A  facility’s  training  program  can  be 
based  on  the  USCG’s  Training  Elements  for 
Oil  Spill  Response,  to  the  extent  applicable 
to  facility  operations,  or  another  response 
training  program  acceptable  to  the  RA.  The 
training  elements  are  available  from  Petty 
Officer  Daniel  Caras  at  (2021 267-6570  or  fax 
267-4085/4065.  Personnel  response  training 
logs  and  discharge  prevention  meeting  logs 
shall  be  included  in  sections  1. 8.3.1  and 

1. 8.3.2  of  the  response  plan  respectively. 
These  logs  may  be  included  in  the  facility 
response  plan  or  kept  as  an  annex  to  the 
facility  response  plan. 

1 .8.3. 1  Personnel  Response  Training 
Logs 


Name  Response  training/date  and  number  of  hours  Prevention  training/date  and  number  of  hours 


1.8.3. 2  Discharge  Prevention  Meetings  Logs 

Discharge  Prevention  Meeting  Log 


Date:  - 

Attendees: 


Subject/issue  identified  Required  action  Implementation  date 
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1.9  Diagrams 

The  facility-specific  response  plan  shall 
include  the  following  diagrams.  Additional 
diagrams  that  would  aid  in  the  development 
of  response  plan  sections  may  also  be 
included. 

(1)  The  Site  Plan  Diagram  shall,  as 
appropriate,  include  and  identify: 

(A)  the  entire  facility  to  scale; 

(B)  above  and  below  ground  bulk  oil 
storage  tanks; 

(C)  the  contents  and  capacities  of  bulk  oil 
storage  tanks; 

(D)  the  contents  and  capacity  of  drum  oil 
storage  areas; 

(E)  the  contents  and  capacities  of  surface 
impoundments; 

(F)  process  buildings; 

(G)  transfer  areas; 

(H)  secondary  containment  systems 
(location  and  capacity); 

(I)  structures  where  hazardous  materials 
are  stored  or  handled,  including 
materials  stored  and  capacity  of  storage; 

(])  location  of  communication  and 
emergency  response  equipment; 

(K)  location  of  electrical  equipment  which 
contains  oil;  and 

(L)  for  complexes  only,  the  interface(s)  (i.e., 
valve  or  component)  between  the  portion 
of  the  facility  regulated  by  EPA  and  the 
portion(s)  regulated  by  other  Agencies. 

In  most  cases,  this  interface  is  defined  as 
the  last  valve  inside  secondary 
containment  before  piping  leaves  the 
secondary  containment  area  to  connect 
to  the  transportation-related  portion  of 
the  facility  (i.e.,  the  structure  used  or 
intended  to  be  used  to  transfer  oil  to  or 
from  a  vessel  or  pipeline).  In  the  absence 
of  secondary  containment,  this  interface 
is  the  valve  manifold  adjacent  to  the  tank 
nearest  the  transfer  structure  as 
described  above.  The  interface  may  be 
defined  differently  at  a  specific  facility  if 
agreed  to  by  the  RA  and  the  appropriate 
Federal  official. 

(2)  The  Site  Drainage  Plan  Diagram  shall,  as 

appropriate,  include: 

(A)  major  sanitary  and  storm  sewers, 
manholes,  and  drains; 

(B)  weirs  and  shut-off  valves; 

(C)  surface  water  receiving  streams; 

(D)  fire  fighting  water  sources; 

(E)  other  utilities; 

(F)  response  personnel  ingress  and  egress; 

(G)  response  equipment  transportation 
routes;  and 

(H)  direction  of  spill  flow  from  discharge 
points. 

(3)  The  Site  Evacuation  Plan  Diagram  shall, 

as  appropriate,  include: 

(A)  site  plan  diagram  with  evacuation 
route(s);  and 

(B)  location  of  evacuation  regrouping  areas. 
1.10  Security 

According  to  40  CFR  112.7(e)(9),  facilities 
are  required  to  maintain  a  certain  level  of 
security,  as  appropriate.  In  this  section,  a 
description  of  the  facility  security  shall  be 
provided  and  include,  as  appropriate: 

(1)  emergency  cut-off  locations  (automatic  or 

manual  valves); 

(2)  enclosures  (e.g.,  fencing,  etc.); 

(3)  guards  and  their  duties,  day  and  night; 
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(4)  lighting; 

(5)  valve  and  pump  locks;  and 

(6)  pipeline  connection  caps. 

The  SPCC  Plan  contains  similar  information. 
Duplicate  information  may  be  photocopied 
and  inserted  in  this  section. 

2.0  Response  Plan  Cover  Sheet 

A  three-page  form  has  been  developed  to 
be  completed  and  submitted  to  the  RA  by 
owners  or  operators  who  are  required  to 
prepare  and  submit  a  facility-specific 
response  plan.  The  cover  sheet  (Attachment 
F-l)  must  accompany  the  response  plan  to 
provide  the  Agency  with  basic  information 
concerning  the  facility.  This  section  will 
describe  the  Response  Plan  Cover  Sheet  and 
provide  instructions  for  its  completion. 

2.1  Page  One — General  Information 

Owner/Operator  of  Facility:  Enter  the  name 
of  the  owner  of  the  facility  (if  the  owner  is 
the  operator).  Enter  the  operator  of  the 
facility  if  otherwise.  If  the  owner/operator  of 
the  facility  is  a  corporation,  enter  the  name 
of  the  facility’s  principal  corporate  executive. 
Enter  as  much  of  the  name  as  will  fit  in  each 
section. 

(1)  Facility  Name:  Enter  the  proper  name 
of  the  facility. 

(2)  Facility  Address:  Enter  the  street 
address,  city.  State,  and  zip  code. 

(3)  Facility  Phone  Number:  Enter  the  phone 
number  of  the  facility. 

(4)  Latitude  and  Longitude:  Enter  the 
facility  latitude  and  longitude  in  degrees, 
minutes,  and  seconds. 

(5)  Dun  and  Bradstreet  Number:  Enter  the 
facility’s  Dun  and  Bradstreet  number  if 
available  (this  information  may  be  obtained 
from  public  library  resources). 

(6)  Standard  Industrial  Classification  (SIC) 
Code:  Enter  the  facility’s  SIC  code  as 
determined  by  the  Office  of  Management  and 
Budget  (this  information  may  be  obtained 
from  public  library  resources). 

(7)  Largest  Oil  Storage  Tank  Capacity: 
Enter  the  capacity  in  GALLONS  of  the  largest 
aboveground  oil  storage  tank  at  the  facility. 

(8)  Maximum  Oil  Storage  Capacity:  Enter 
the  total  maximum  capacity  in  GALLONS  of 
all  aboveground  oil  storage  tanks  at  the 
facility. 

(9)  Number  of  Oil  Storage  Tanks:  Enter  the 
number  of  all  aboveground  oil  storage  tanks 
at  the  facility. 

(10)  Worst  Case  Discharge  Amount:  Using 
information  from  the  worksheets  in 
Appendix  D,  enter  the  amount  of  the  worst 
case  discharge  in  GALLONS. 

(11)  Facility  Distance  to  Navigable  Winters: 
Mark  the  appropriate  line  for  the  nearest 
distance  between  an  opportunity  for 
discharge  (i.e.,  oil  storage  tank,  piping,  or 
flowline)  and  a  navigable  water. 

2.2  Page  Two — Applicability  of  Substantial 
Harm  Criteria 

Using  the  flowchart  provided  in 
Attachment  C-I  to  Appendix  C  to  this  part, 
mark  the  appropriate  answer  to  each 
question.  Explanations  of  referenced  terms 
can  be  found  in  Appendix  C  to  this  part.  If 
a  comparable  formula  to  the  ones  described 
in  Attachment  C— III  to  Appendix  C  to  this 
part  is  used  to  calculate  the  planning 
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distance,  documentation  of  the  reliability  and 
analytical  soundness  of  the  formula  must  be 
attached  to  the  response  plan  cover  sheet. 

2.3  Page  Three — Certification 
Complete  this  block  after  all  other 
questions  have  been  answered. 

3.0  Acronyms 
ACP:  Area  Contingency  Plan 
ASTM:  American  Society  of  Testing 
Materials 
bbls:  Barrels 
bpd:  Barrels  per  Day 
bph:  Barrels  per  Hour 
CHRIS:  Chemical  Hazards  Response 
Information  System 
CWA:  Clean  Water  Act 
DOI:  Department  of  Interior 
DOC:  Department  of  Commerce 
DOT:  Department  of  Transportation 
EPA:  Environmental  Protection  Agency 
FEMA:  Federal  Emergency  Management 
Agency 

FR:  Federal  Register 
gal:  Gallons 

gpm:  Gallons  per  Minute 
HAZMAT:  Hazardous  Materials 
LEPC:  Local  Emergency  Planning  Committee 
MMS:  Minerals  Management  Service  (part  of 
DOI) 

NCP:  National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan 
NOAA:  National  Oceanic  and  Atmospheric 
Administration  (part  of  DOC) 

NRC:  National  Response  Center 
NRT:  National  Response  Team 
OP  A:  Oil  Pollution  Act  of  1990 
OSC:  On-Scene  Coordinator 
PREP:  National  Preparedness  for  Response 
Exercise  Program 
RA:  Regional  Administrator 
RCRA:  Resource  Conservation  and  Recovery 
Act 

RRC:  Regional  Response  Centers 
RRT:  Regional  Response  Team 
RSPA:  Research  and  Special  Programs 
Administration 

SARA:  Superfund  Amendments  and 
Reauthorization  Act 
SERC:  State  Emergency  Response 
Commission 

SDWA:  Safe  Drinking  Water  Act  of  1986 
SI:  Surface  Impoundment 
SIC:  Standard  Industrial  Classification 
SPCC:  Spill  Prevention,  Control,  and 
Countermeasures 
USCG:  United  States  Coast  Guard 

4.0  References 
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Ad-hoc  Group. 

U.S.  Department  of  Housing  and  Urban 
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Projects  Near  Hazardous  Facilities: 
Acceptable  Separation  Distances  from 
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by  the  Office  of  Environment  and  Energy, 
Environmental  Planning  Division, 
Department  of  Housing  and  Urban 
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U.S.  DOT,  FEMA  and  U.S.  EPA.  Technical 
Guidance  for  Hazards  Analysis:  Emergency 
Planning  for  Extremely  Hazardous 
Substances. 

The  National  Response  Team.  1987. 
Hazardous  Materials  Emergency  Planning 
Guide.  Washington,  DC. 

The  National  Response  Team.  1990.  Oil 
Spill  Contingency  Planning,  National  Status: 

A  Report  to  the  President.  Washington,  DC 
U.S.  Government  Printing  Office. 

Offshore  Inspection  and  Enforcement 
Division.  1988.  Minerals  Management 
Service,  Offshore  Inspection  Program; 

National  Potential  Incident  of 
Noncompliance  (P1NC)  List.  Reston,  VA. 

Attachments  to  Appendix  F 

Attachment  F-l — Response  Plan  Cover  Sheet 

This  cover  sheet  will  provide  EPA  with 
basic  information  concerning  the  facility.  It 
must  accompany  a  submitted  facility 
response  plan.  Explanations  and  detailed 
instructions  can  be  found  in  Appendix  F. 
Please  type  or  write  legibly  in  blue  or  black 
ink.  Public  reporting  burden  for  the 
collection  of  this  information  is  estimated  to 
vary  from  1  hour  to  270  hours  per  response 
in  the  first  year,  with  an  average  of  5  hours 
per  response.  This  estimate  includes  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  the  data  needed,  and 
completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the 
burden  estimate  of  this  information, 
including  suggestions  for  reducing  this 
burden  to:  Chief,  Information  Policy  Branch, 
PM-223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW„  Washington,  D.C. 
20460;  and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of  Management  and 
Budget,  Washington  D.C.  20503. 

General  Information 

Owner/Operator  of  Facility: 

Facility  Name: - 

Facility  Address  (street  address  or  route): 


City,  State,  and  U.S.  Zip  Code: 

Facility  Phone  No.:  - 

Latitude  (Degrees:  North): 


degrees,  minutes,  seconds 
Dun  &  Bradstreet  Number: 1 

Largest  Aboveground  Oil  Storage  Tank 
Capacity  (Gallons): 

Number  of  Aboveground  Oil  Storage  Tanks: 

Longitude  (Degrees:  West): 

degrees,  minutes,  seconds  - 

Standard  Industrial  Classification  (SIC) 
Code:1  - 

Maximum  Oil  Storage  Capacity  (Gallons):  — 
Worst  Case  Oil  Discharge  Amount  (Gallons): 
Facility  Distance-  to  Navigable  Water.  Mark 

the  appropriate  line.  - 

0-V»  mile _ V4-V2.  mile _ V2-I  mile 

_ >1  mile _ 

Applicability  of  Substantial  Harm  Criteria 

Does  the  facility  transfer  oil  over-water2  to 
or  from  vessels  and  does  the  facility  have  a 
total  oil  storage  capacity  greater  than  or  equal 
to  42,000  gallons? 

Yes - 

No  - 

Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and,  within  any  storage  area,  does  the 
facility  lack  secondary  containment 2  that  is 
sufficiently  large  to  contain  the  capacity  of 
the  largest  aboveground  oil  storage  tank  plus 
sufficient  freeboard  to  allow  for 
precipitation? 

Yes - 

No  - 

Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  is  the  facility  located  at  a 

’  ’  These  numbers  may  be  obtained  from. public 

library  resources 

2  Explanations  of  the  above-referenced  terms  can 
be  found  in  Appendix  C  to  this  part  If  a  comparable 
-  formula  to  the  ones  contained  in  Attachment  C— HI 
is  used  to  establish  the  appropriate  distance  to  fish 
and  wildlife  and  sensitive  environments  or  public 
drinking  water  intakes,  documentation  of  the 
reliability  and  analytical  soundness  of  the  formula 
must  be  attached  to  this  form. 


distance2  (as  calculated  using  the 
appropriate  formula  in  Appendix  C  or  a 
comparable  formula)  such  that  a  discharge 
from  the  facility  could  cause  injury  to  fish, 
and  wildlife  and  sensitive  environments?  3 

Yes - - 

No  - 

Does  the  facility  have  a  total  oil  storage  ca¬ 
pacity  greater  than  or  equal  to  1  million  gal¬ 
lons  and  is  the  facility  located  at  a  distance  2 
(as  calculated  using  the  appropriate  formula 
in  Appendix  C  or  a  comparable  formula) 
such  that  a  discharge  from  the  facility  would 
shut  down  a  public  drinking  water  intake?  2 

Yes - 

No  - 

Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  has  the  facility  experienced  a 
reportable  oil  spiff2  in  an  amount  greater 
than  or  equal  to  10,000  gallons  within  the 
last  5  years? 

Yes - 

No  - 

Certification 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  information  submitted1  in  this  document, 
and  that  based  on  my  inquiry  of  those 
individuals  responsible  for  obtaining 
information,  1  believe  that  the  submitted 
information  is  true,  accurate,  and.  complete. 

Signature: - 

Name  (Please  type  or  print):  - 

Title:  - 

Elate:  - 

[FR  Doc.  94-15404  Filed  S-SO-^,  8:45  am) 

BILLING  CODE  6560-60-P 


3  For  further  description  of  fish  widwildtife  and 
sensitive  environments,,  see  Appendices- 1,  n,  and  m 
to  DOC/NOAA’s  "Guidance  for  Facility  and  Vessel 
Response  Plans:  Fish  and  WildliSs  anat  Sensitive 
Environments’1-  (see  Appendix  E  to  this  part,  section 
10,  for  availability)  and  the  applicable  AGP. 


Friday 

July  1,  1994 


Part  IV 

Department  of  the 
Treasury 

Fiscal  Service 

Companies  Holding  Certificates  of 
Authority  as  Acceptable  Sureties  on 
Federal  Bonds  and  as  Acceptable 
Reinsuring  Companies;  Notice 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

I 

[Dept  Circular  570;  1994  Revision] 

Companies  Holding  Certificates  of 
Authority  as  Acceptable  Sureties  on 
Federal  Bonds  and  as  Acceptable 
Reinsuring  Companies 

Effective  July  1, 1994. 

This  Circular  is  published  annually, 
as  of  July  1,  solely  for  the  information 
of  Federal  bond-approving  officers  and 
persons  required  to  give  bonds  to  the 
United  States.  Copies  of  the  Circular, 
interim  changes  and  other  information 
pertinent  to  Federal  sureties  may  be 


obtained  from  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Surety  Bond  Branch, 
Washington,  DC  20227,  Telephone 
(FTS/202)  874-6850.  (Effective 
September,  1994,  the  address  will 
change  to:  U.S.  Dept,  of  Treasury, 
Financial  Management  Service,  Surety 
Bond  Branch,  3700  East  West  Hwy.,  Rm. 
6F02,  Hyattsville,  MD  20782,  Telephone 
number  will  not  change.)  Interim 
changes  are  published  in  the  Federal 
Register  as  they  occur. 

For  the  most  current  list  of  Treasury 
authorized  companies,  all  year  round, 

24  hours  a  day,  free  of  charge,  use  your 
computer  modem  and  dial  into  our 


Public  Bulletin  Board  system  at  (FTS< 
202) 874-7214. 

The  following  companies  have 
complied  with  the  law  and  the 
regulations  of  the  U.S.  Department  of 
the  Treasury  and  are  acceptable  as 
sureties  and  reinsurers  on  Federal  bonds 
under  Title  31  of  the  United  States 
Code,  Sections  9304  to  9308  [See  Note 
(a)]. 

Diane  E.  Clark, 

Assistant  Commissioner,  Financial 
Information,  Financial  Management  Service. 

Important  information  is  contained  in 
the  notes  at  the  end  of  this  circular. 
Please  read  the  notes  carefully. 

BILLING  CODE  4810-35-P 


4k 
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Acceptance  Insurance  Company.  BUSINESS  ADDRESS: 

222  South  15th  Street,  Suite  600  North,  Omaha,  NE  68102. 
PHONE:  (402)  344-8800.  UNDERWRITING  LIMITATION  b /: 

$5,018,000.  SURETY  LICENSES  c/:  AZ,  AR,  CO,  GA,  IL,  IA,  KY, 
MI,  NE,  ND,  OH,  TN,  VA,  WI.  INCORPORATED  IN:  Nebraska. 

ACCREDITED  SURETY  AND  CASUALTY  COMPANY,  INC. 

BUSINESS  ADDRESS:  P.O.  Box  568529,  Orlando,  FL  32856-8529. 
PHONE:  (407)  841-8500.  UNDERWRITING  LIMITATION  b/: 

$594,000.  SURETY  LICENSES  c/:  AL,  FL,  GA,  IN,  LA,  MD,  MS,  VA. 
INCORPORATED  IN:  Florida. 

ACSTAR  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 


233  Main  Street,  P.O.  Box  2350,  New  Britain,  CT  06050-2350. 
PHONE:  (312)  902-5616.  UNDERWRITING  LIMITATION  b/: 


$1, 

631, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

HI, 

MN, 

MS, 

MO, 

MT, 

NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI# 

SC, 

SD, 

TN,  TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Illinois. 


Aegis  Security  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  3153,  Harrisburg,  PA  17105.  PHONE: 

(717)  657-9671.  UNDERWRITING  LIMITATION  b/:  $995,000. 

SURETY  LICENSES  c/:  AL,  AZ,  AR,  CA,  DE,  FL,  GA,  ID,  IL,  IN,  IA, 

KS,  KY,  LA,  MD,  MI,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND, 

OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  VT,  VA,  WA,  WV,  WI. 

INCORPORATED  IN:  Pennsylvania. 

Aetna  Casualty  &  Surety  Company  of  America. 

BUSINESS  ADDRESS:  151  Farmington  Avenue,  Hartford,  CT 
06156.  PHONE:  (203)  273-0123.  UNDERWRITING  LIMITATION  b/: 


$20 

,414 

,000 

.  SURETY 

LICENSES  c/ 

:  AK, 

AZ 

,  AR, 

CA,  CO,  CT,  DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME,  MD,  MA,  MI, 

MN, 

MS, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH,  OR,  PA,  RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Connecticut. 

Aetna  Casualty  and  Surety  Company  (The) • 

BUSINESS  ADDRESS:  151  Farmington  Avenue,  Hartford,  CT 
06156.  PHONE:  (203)  273-0123.  UNDERWRITING  LIMITATION  to/: 
$172,142,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 


DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV 

WI, 

WY. 

INCORPORATED  IN 

:  Connecticut. 

See  Footnotes/Notes  at  end  of  Circular 
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Aetna  Casualty  and  Surety  Company  of  Illinois. 

BUSINESS  ADDRESS:  2525  Cabot  Drive,  SUITE:  301,  Lisle,  IL 


60532-3629 .  PHONE:  (708)  245-4001.  UNDERWRITING 


LIMITATION  b/:  $32,903, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

N 

< 

AR, 

CA, 

CO, 

CT,  DE,  DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA,  MI,  MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH,' 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK,  OR,'  PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

Aetna  Casualty  Company  of  Connecticut. 

BUSINESS  ADDRESS:  151  Farmington  Avenue,  Hartford,  CT 
06156.  PHONE:  (203)  273-0123.  UNDERWRITING  LIMITATION  b/ : 


$6, 

137, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE,  NH, 

NJ, 

NM, 

NY, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT,  VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Connecticut. 


Aetna  Commercial  Insurance  Company.  BUSINESS  ADDRESS: 
151  Farmington  Avenue,  Hartford,  CT  06156.  PHONE: 

(203)  273-0123.  UNDERWRITING  LIMITATION  b/:  $6,449,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE,  NJ, 

NM, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA,  WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Connecticut. 

Aetna  Life  and  Casualty  Company.  BUSINESS  ADDRESS: 

151  Farmington  Avenue,  Hartford,  CT  06156.  PHONE: 

(203)  273-0123.  UNDERWRITING  LIMITATION  b/:  $433,678,000. 
SURETY  LICENSES  c/:  CT,  DC,  PA.  INCORPORATED  IN:  Connecticut. 

Affiliated  FM  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  7500,  Johnston,  RI  02919.  PHONE: 

(401)  275-3000.  UNDERWRITING  LIMITATION  b/:  $4,856,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Rhode  Island. 

Alaska  Pacific  Assurance  Company.  BUSINESS  ADDRESS: 

1601  Chestnut  Street,  P.O.  Box  7716,  Philadelphia,  PA 
19192.  PHONE:  (907)  263-0200.  UNDERWRITING  LIMITATION  b/ : 


$2, 

115, 

000. 

SURETY  LICENSES 

c/: 

AK, 

AZ, 

CA, 

CO, 

CT, 

DE, 

DC 

FL, 

GA, 

HI, 

ID, 

IL,  IN, 

IA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MS 

MO, 

MT, 

NE, 

NJ, 

NM,  NY, 

OH, 

OR, 

PA, 

RI, 

SC, 

SD, 

TX, 

UT, 

VA 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Alaska 

. 
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Allegheny  Mutual  Casualty  company.  BUSINESS  ADDRESS: 
P.O.  Box  1116,  Meadville,  PA  16335-7116.  PHONE: 

(814)  336-2521.  UNDERWRITING  LIMITATION  b/:  $768,000. 
SURETY  LICENSES  c/:  DC,  FL,  IL,  IN,  LA,  MD,  MI,  NJ,  OH,  OK, 
PA,  TN,  TX,  WI.  INCORPORATED  IN:  Pennsylvania. 

Allendale  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  7500,  Johnston,  RI  02919.  PHONE: 

(401)  275-3000.  UNDERWRITING  LIMITATION  b/:  $69,606,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Rhode  Island. 

Alliance  Assurance  Company  of  America. 

BUSINESS  ADDRESS:  10  East  50th  Street,  27th  Floor,  New  York, 
NY  10022.  PHONE:  (212)  753-8130.  UNDERWRITING 
LIMITATION  b/:  $12,018,000.  SURETY  LICENSES  c/:  IN,  KY,  ME. 
INCORPORATED  IN:  New  York. 

Allied  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 

701  5th  Avenue,  Des  Moines,  IA  50391-2007.  PHONE: 

(515)  280-4211.  UNDERWRITING  LIMITATION  b/ :  $18,202,000. 
SURETY  LICENSES  c/:  AZ,  AR,  CA,  CO,  DC,  ID,  IL,  IN,  IA,  KS, 

KY,  MI,  MN,  MO,  MT,  NE,  NV,  NM,  ND,  OH,  OK,  OR,  SD,  TN,  TX, 

UT,  WA,  WI,  WY.  INCORPORATED  IN:  Iowa. 

Allstate  Insurance  Company.  BUSINESS  ADDRESS: 

3075  Sanders  Rd. ,  Ste  H1B,  Northbrook,  IL  60062-7127. 

PHONE:  (708)  402-5000.  UNDERWRITING  LIMITATION  b/: 

$627,428,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MI, 

MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 

PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY. 

INCORPORATED  IN:  Illinois. 

AMCO  Insurance  Company.  BUSINESS  ADDRESS: 

701  5th  Avenue,  Des  Moines,  IA  50391-2007.  PHONE: 

(515)  280-4211.  UNDERWRITING  LIMITATION  b/:  $12,886,000. 
SURETY  LICENSES  c/ :  AZ,  CA,  CO,  DC,  ID,  IL,  IN,  IA,  KS,  KY, 

MI,  MN,  MO,  MT,  NE,  NM,  ND,  OH,  OR,  SD,  TN,  TX,  UT,  WI,  WY. 

INCORPORATED  IN:  Iowa. 
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American  Automobile  Insurance  Company. 

BUSINESS  ADDRESS:  777  San  Marin  Drive,  Novato,  CA  94998. 
PHONE:  (415)  899-2000.  UNDERWRITING  LIMITATION  b/ : 

$9,565,000.  SURETY  LICENSES  c/:  AK,  AS,  AZ,  AR,  CA,  CO,  CT, 

DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD, 

MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 

OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV, 

WI,  WY.  INCORPORATED  IN:  Missouri. 

AMERICAN  BANKERS  INSURANCE  COMPANY  OF  FLORIDA. 

BUSINESS  ADDRESS:  11222  Quail  Roost  Dr.,  Miami,  FL  33157. 
PHONE:  (305)  253-2244.  UNDERWRITING  LIMITATION  b/ : 

$4,339,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 

DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA, 

MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 

OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI, 

WY.  INCORPORATED  IN:  Florida. 

American  Bonding  Company.  BUSINESS  ADDRESS: 

6245  E.  Broadway,  SUITE:  600,  Tucson,  AZ  85711.  PHONE: 
(602)  747-5555.  UNDERWRITING  LIMITATION  b/ :  $1,324,000. 


SURETY  LICENSES 

c/: 

AK, 

AZ, 

AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

MD, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

NC,  OH, 

OK, 

OR, 

PA, 

SD, 

TN, 

TX, 

UT, 

VA, 

WA, 

WV. 

INCORPORATED  IN:  Arizona. 

American  Casualty  Company  of  Reading,  Pennsylvania. 

BUSINESS  ADDRESS:  CNA  Plaza,  Chicago,  IL  60685.  PHONE: 
(312)  822-5000.  UNDERWRITING  LIMITATION  b/:  $21,87^,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

o 

o 

CT, 

DE, 

DC, 

FL 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Pennsylvania. 

AMERICAN  CONTRACTORS  INDEMNITY  COMPANY. 

BUSINESS  ADDRESS:  9841  Airport  Blva. ,  SUITE:  916, 

Los  Angeles,  CA  90045.  PHONE:  (310)  649-0990. 
UNDERWRITING  LIMITATION  b/:  $287,000.  SURETY  LICENSES  c/ :  CA 
NM.  INCORPORATED  IN:  California. 

American  Economy  Insurance  Company.  BUSINESS  ADDRESS: 
500  North  Meridian  Street,  Indianapolis,  IN  46204-1275. 
PHONE:  (317)  262-6262.  UNDERWRITING  LIMITATION  b/ : 


$38 

,627 

,000 

.  SURETY 

LICENSES 

;  c/ 

:  AL, 

AK, 

AZ 

,  ar, 

CA 

,  CO 

,  CT 

DE, 

DC, 

FL, 

GA, 

HI, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV,  NH, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT,  VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Indiana. 

See  Footnotes/Notes  at  end  of  Circular 
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American  Employers*  Insurance  Company. 

BUSINESS  ADDRESS:  One  Beacon  Street,  Boston,  MA  02108. 
PHONE:  (617)  725-6000.  UNDERWRITING  LIMITATION  b/ : 


$18 

,125 

,000 

.  SURETY 

LICENSES 

c/ 

:  AL, 

AK, 

AZ 

,  AR, 

CA, 

CO 

,  CT 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Massachusetts. 

American  Fidelity  Company.  BUSINESS  ADDRESS: 

70  Pine  Street,  New  York,  NY  10270.  PHONE: 

(212)  770-7000.  UNDERWRITING  LIMITATION  b/:  $1,441,000. 
SURETY  LICENSES  c/:  AK,  CT,  DC,  IA,  ME,  MD,  MA,  MS,  NE,  NH, 
ND,  OK,  RI,  SD,  UT,  VT,  WV.  INCORPORATED  IN:  Vermont. 

American  Fire  and  Casualty  Company.  BUSINESS  ADDRESS: 
136  North  Third  Street,  Hamilton,  OH  45025.  PHONE: 

(513)  867-3000.  UNDERWRITING  LIMITATION  b/:  $11,078,000. 
SURETY  LICENSES  c/:  AL,  AR,  CO,  DC,  FL,  GA,  KS,  KY,  LA,  MD, 
MS,  NC,  SC,  TN,  TX,  VA.  INCORPORATED  IN:  Ohio. 

American  Guarantee  and  Liability  Insurance  Company. 
BUSINESS  ADDRESS:  1400  American  Lane,  Schaumburg,  IL  60196. 
PHONE:  (708)  605-6000.  UNDERWRITING  LIMITATION  b/: 

$21,362,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 

MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 

PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 

INCORPORATED  IN:  New  York. 


American  Home  Assurance  Company.  BUSINESS  ADDRESS: 


70  Pine 

Street , 

New 

York,  NY  10270. 

PHONE: 

(212)  770-7000. 

UNDERWRITING  LIMITATION  b/ 

:  $133,758,000. 

SURETY 

LICENSES 

c/: 

AL, 

AK,  AZ,  AR,  CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA,  GU, 

HI,  ID, 

IL, 

IN, 

IA,  KS,  KY,  LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS,  MO, 

MT,  NE, 

NV, 

NH, 

NJ,  NM,  NY,  NC, 

ND, 

OH, 

OK, 

OR, 

PA 

RI,  SC, 

SD,  TN, 

TX, 

UT, 

VT,  VA,  WA,  WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

American  Insurance 

Company  (The) . 

BUSINESS 

ADDRESS 

2 

777  San 

Marin  Drive 

,  Novato,  CA  94998. 

PHONE 

: 

(402)  498-2400. 

UNDERWRITING  LIMITATION  b/ 

:  $40,317,000. 

SURETY 

LICENSES 

c/: 

AL, 

AK,  AS,  AZ,  AR, 

CA, 

CO, 

CT, 

DE, 

DC 

. FL,  GA, 

GU,  HI, 

ID, 

IL, 

IN,  IA,  KS,  KY, 

LA, 

ME, 

MD, 

MA, 

MI 

MN,  MS, 

MO,  MT, 

NE, 

NV, 

NH,  NJ,  NM,  NY, 

NC, 

ND, 

OH, 

OK, 

OR 

PA,  PR, 

RI,  SC, 

SD, 

TN, 

TX,  UT,  VT,  VA, 

VI, 

WA, 

WV, 

WI, 

WY 

INCORPORATED  IN:  Nebraska. 
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American  Manufacturers  Mutual  Insurance  Company. 

BUSINESS  ADDRESS:  1  Kemper  Drive,  Long  Grove,  IL 
60049-0001.  PHONE:  (708)  540-2000.  UNDERWRITING 


LIMITATION  b/:  $16, 

296, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ 

AR, 

CA, 

CO, 

CT,  DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY 

LA, 

ME, 

MD, 

MA,  MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK,  OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

American  Motorists  Insurance  Company.  BUSINESS  ADDRESS: 
1  Kemper  Drive,  Long  Grove,  IL  60049-0001.  PHONE: 

(708)  540-2000.  UNDERWRITING  LIMITATION  b/:  $24,792,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Illinois. 


American  National  Fire  Insurance  Company. 

BUSINESS  ADDRESS:  580  Walnut  Street,  Cincinnati,  OH  45202. 
PHONE:  (513)  369-5000.  UNDERWRITING  LIMITATION  b/ : 


$2, 

016, 

000. 

SURETY  LICENSES 

C/I 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI/ 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  New  York. 


American  Re-Insurance  Company.  BUSINESS  ADDRESS: 

555  College  Road  East,  P.O.  Box  5241,  Princeton,  NJ  08543. 
PHONE:  (609)  243-4200.  UNDERWRITING  LIMITATION  b/: 

$107,928,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  DE, 


DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Delaware. 

AMERICAN  ROAD  INSURANCE  COMPANY  (THE) . 

BUSINESS  ADDRESS:  The  American  Road,  Dearborn,  MI 
48121-6027.  PHONE:  (800)  234-2722.  UNDERWRITING 


LIMITATION  b/:  $38, 

522, 

000. 

SURETY  LICENSES 

c  /: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO ,  DE ,  DC , 

FL, 

GA, 

HI, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MI,  MN,  MS, 

MO, 

NE, 

NV, 

NH,  NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA,  RI,  SC, 

SD, 

TN, 

TX, 

UT,  VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Michigan. 


See  Footnotes/Notes  at  end  of  Circular 
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American  States  Insurance  Company.  BUSINESS  ADDRESS: 

500  North  Meridian  Street,  Indianapolis,  IN  46204-1275. 
PHONE:  (317)  262-6262.  UNDERWRITING  LIMITATION  b/: 

$106,844,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 


DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

w 

as 

H 

> 

fa 

KS, 

KY, 

LA, 

ME, 

MD 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH 

OR, 

PA, 

RI* 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

wv, 

wi, 

WY 

INCORPORATED  IN :  Indiana . 


American  Surety  and  Casualty  Company.  BUSINESS  ADDRESS: 
P.  0.  Box  24827,  Jacksonville,  FL  32241-4827.  PHONE: 

(904)  733-6661.  UNDERWRITING  LIMITATION  b/ :  $550,000. 

SURETY  LICENSES  c/:  AL,  DC,  FL,  GA,  TN.  INCORPORATED  IN: 
Florida. 

American  Surety  Company.  BUSINESS  ADDRESS: 

3901  West  86th  Street,  SUITE:  450,  Indianapolis,  IN 
46268-0932.  PHONE:  (317)  875-8700.  UNDERWRITING 
LIMITATION  b/:  $316,000.  SURETY  LICENSES  c/ :  CA. 
INCORPORATED  IN:  California. 


Amwest  Surety  Insurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  4500,  Woodland  Hills,  CA  91365-4500.  PHONE: 
(818)  704-1111.  UNDERWRITING  LIMITATION  b/ :  $2,856,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY 

INCORPORATED  IN:  California. 

Antilles  Insurance  Company.  BUSINESS  ADDRESS: 

Post  Office  Box  3507,  Old  San  Juan,  PR  00902.  PHONE: 
(809)  721-4900.  UNDERWRITING  LIMITATION  b/ :  $1,395,000. 
SURETY  LICENSES  c/ :  PR.  INCORPORATED  IN:  Puerto  Rico. 

Argonaut  Insurance  Company.  BUSINESS  ADDRESS: 

250  Middlefield  Road,  Menlo  Park,  CA  94025-3507.  PHONE: 
(415)  326-0900.  UNDERWRITING  LIMITATION  b/ :  $52,931,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  California. 


See  Footnotes/Notes  at  end  of  Circular 
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Arkwright  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 

225  Wyman  Street,  P.O.  Box  9198,  Waltham,  MA  02254-9198. 
PHONE:  (617)  890-9300.  UNDERWRITING  LIMITATION  b/: 

$59,613,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA, 

MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 

OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 

INCORPORATED  IN :  Massachusetts . 

Associated  Indemnity  Corporation.  BUSINESS  ADDRESS: 

777  San  Marin  Drive,  Novato,  CA  94998.  PHONE: 

(415)  899-2000.  UNDERWRITING  LIMITATION  b/:  $3,783,000. 
SURETY  LICENSES  C/:  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  GU,  HI,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 

MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OR,  PA, 

PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 

INCORPORATED  IN:  California. 

ATLANTIC  ALLIANCE  FIDELITY  AND  SURETY  COMPANY. 

BUSINESS  ADDRESS:  P.O.  Box  985,  Cherry  Hill,  NJ  08003. 

PHONE:  (609)  795-5575.  UNDERWRITING  LIMITATION  b/: 

$310,000.  SURETY  LICENSES  c/:  DE,  DC,  FL,  MD,  MA/MO,  NJ,  NY, 
PA,  TX.  INCORPORATED  IN:  New  Jersey. 

Atlantic  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 

45  Wall  Street,  New  York,  NY  10005.  PHONE: 

(212)  943-1800.  UNDERWRITING  LIMITATION  b/:  $27,126,000. 


SURETY  LICENSES 

c/: 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

Auto-Owners  Insurance  Company.  BUSINESS  ADDRESS: 

Post  Office  Box  30660,  Lansing,  MI  48909.  PHONE: 

(517)  323-1200.  UNDERWRITING  LIMITATION  b/:  $97,556,000. 

SURETY  LICENSES  c/:  AL,  AZ,  CO,  FL,  GA,  IL,  IN,  IA,  KS,  KY, 

MI,  MN,  MO,  NE,  NM,  NC,  ND,  OH,  OR,  SC,  SD,  TN,  TX,  VA,  WI. 
INCORPORATED  IN:  Michigan. 

Automobile  Insurance  Company  of  Hartford,  Connecticut  (The) • 

BUSINESS  ADDRESS:  151  Farmington  Avenue,  Hartford,  CT 
06156.  PHONE:  (203)  273-0123.  UNDERWRITING  LIMITATION  b/: 


$20 

,696 

,000 

.  SURETY 

LICENSES 

C/ 

:  AK, 

AZ 

,  AR, 

CA, 

CO 

,  CT, 

DC 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI  t 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Connecticut. 


See  Footnotes/Notes  at  end  of  Circular 
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BANKERS  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

P.O.  Box  15707 ,  St.  Petersburg,  FL  33733.  PHONE: 

(813)  823-4000.  UNDERWRITING  LIMITATION  b/ :  $716,000. 
SURETY  LICENSES  c/ :  AL,  AZ,  AR,  CA,  DE,  DC,  FL,  GA,  IL,  IA, 
KY,  LA,  MS,  MO,  NV,  NM,  OH,  PA,  SC,  TN,  TX,  VA. 

INCORPORATED  IN:  FLORIDA. 

BITUMINOUS  CASUALTY  CORPORATION.  BUSINESS  ADDRESS: 

320  -  18th  Street,  Rock  Island,  IL  61201.  PHONE: 

(309)  786-5401.  UNDERWRITING  LIMITATION  b/ :  $8,884,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR," 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE,  NV, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX,  UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois 

BOND  SAFEGUARD  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

246  E.  Janata  Blvd.,  Lombard,  IL  60148.  PHONE: 

(708)  495-9380.  UNDERWRITING  LIMITATION  b/:  $374,000. 
SURETY  LICENSES  c/:  IL,  IN,  KS,  MO,  NC,  OK,  TN,  TX. 
INCORPORATED  IN:  Illinois. 

Boston  Old  Colony  Insurance  Company.  BUSINESS  ADDRESS: 
180  Maiden  Lane,  New  York,  NY  10038.  PHONE: 


(609)  395-2000.  UNDERWRITING  LIMITATION  b/ :  $1,917,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Massachusetts. 


Buckeye  Union  Insurance  Company  (The) • 

BUSINESS  ADDRESS:  P.O.  Box  1499,  Columbus,  OH  43216. 

PHONE:  (609)  395-2000.  UNDERWRITING  LIMITATION  b/ : 

$34,420,000.  SURETY  LICENSES  c/:  AK,  DC,  FL,  IL,  IN,  IA,  KS, 
KY,  MD,  MI,  MO,  NY,  OH,  PA,  RI ,  SD,  VA,  W V.  INCORPORATED  IN: 
Ohio. 

Capitol  Indemnity  Corporation.  BUSINESS  ADDRESS: 

P.O.  Box  5900,  Madison,  WI  53705-0900.  PHONE: 

(608)  231-4450.  UNDERWRITING  LIMITATION  b/ :  $3,942,000. 
SURETY  LICENSES  c/:  AZ,  AR,  CO,  DE,  FL,  ID,  IL,  IN,  IA,  KS, 
KY,  LA,  MI,  MN,  MO,  MT,  NE,  NV,  NM,  ND,  OH,  OK,  OR,  PA,  SD, 
TX,  UT,  WA,  WI,  WY.  INCORPORATED  IN:  Wisconsin. 


See  Footnotes/Notes  at  end  of  Circular 
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Centennial  Insurance  Company.  BUSINESS  ADDRESS: 

45  Wall  Street,  New  York,  NY  10005.  PHONE: 

(212)  943-1800.  UNDERWRITING  LIMITATION  b/:  $12,850,000. 


SURETY  LICENSES 

c/: 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

Century  Indemnity  Company.  BUSINESS  ADDRESS: 

1601  Chestnut  St.,  P.O.  Box  7716,  Philadelphia,  PA  19192. 
PHONE:  (215)  761-1000.  UNDERWRITING  LIMITATION  b/: 


$1, 

237, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK 

PA, 

PR, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY 

INCORPORATED  IN:  Connecticut. 

CENTURY  SURETY  COMPANY.  BUSINESS  ADDRESS: 

P.O.  Box  2689,  Columbus,  OH  43216-2689.  PHONE: 

(614)  895-2000.  UNDERWRITING  LIMITATION  b/ :  $1,466,000. 

SURETY  LICENSES  c/:  AZ,  IN,  OH,  WV,  WI.  INCORPORATED  IN:  OHIO. 


Charter  Oak  Fire  Insurance  Company  (The) . 
BUSINESS  ADDRESS:  One  Tower  Square,  Hartford,  CT 
06183-6014.  PHONE:  (203)  277-0111.  UNDERWRITING 


LIMITATION  b/z  $11, 

175, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ 

AR, 

CA, 

CO, 

CT,  DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY 

LA, 

ME, 

MD, 

MA,  MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH, 

OK,  OR, 

PA, 

PR, 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA 

VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Connecticut. 

CHRYSLER  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
P.O.  Box  5168,  Southfield,  MI  48086-5168.  PHONE: 


(810)  948-3390. 

UNDERWRITING  LIMITATION  b/ 

:  $7 

,782 

,000 

• 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

Michigan. 

CHUBB  INDEMNITY  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

4  World  Trade  Center,  New  York,  NY  10048. 

PHONE:  (908)  903-2000.  UNDERWRITING  LIMITATION  b/: 

$454,000.  SURETY  LICENSES  c/:  AK,  AZ,  CA,  CT,  DE,  DC,  GA,  IL, 
IA,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MO,  MT,  NJ,  NY,  OH,  OR,  PA, 
RI,  SC,  TN,  TX,  VA,  WA,  WI.  INCORPORATED  IN:  New  York. 


See  Footnotes/Notes  at  end  of  Circular 
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CIGNA  Insurance  Company  of  Illinois.  BUSINESS  ADDRESS: 

8755  West  Higgins  Rd. ,  Chicago,  IL  60631.  PHONE: 

(312)  380-8100.  UNDERWRITING  LIMITATION  b/:  $2,745,000. 

SURETY  LICENSES  c/:  IL.  INCORPORATED  IN:  Illinois. 

CIGNA  Insurance  Company  of  Texas .  BUSINESS  ADDRESS : 

600  East  Las  Colinas  Blvd. ,  SUITE:  620,  Irving,  TX  75039. 
PHONE:  (214)  869-8500.  UNDERWRITING  LIMITATION  b/: 

$2,790,000.  SURETY  LICENSES  c/:  NM,  TX.  INCORPORATED  IN:  Texas. 

CIGNA  Insurance  Company  of  the  Midwest. 

BUSINESS  ADDRESS:  9200  Keystone  Crossing,  P.O*  Box  80995. 

SUITE:  303,  Indianapolis,  IN  46280-80995.  PHONE: 

(215)  761-1000.  UNDERWRITING  LIMITATION  b/:  $2,128,000. 

SURETY  LICENSES  c/:  IN.  INCORPORATED  IN:  INDIANA. 

Cincinnati  Casualty  Company  (The).  BUSINESS  ADDRESS: 

P.O.  Box  145496,  Cincinnati,  OH  45250-5496.  PHONE: 

(513)  870-2000.  UNDERWRITING  LIMITATION  b/:  $8,500,000. 


SURETY 

LICENSES 

c/: 

AL, 

AZ,  CO,  FL, 

GA,  IL, 

IN, 

IA, 

KS, 

KY, 

MD, 

MI, 

MS, 

MO, 

NE, 

NM, 

NC,  OH,  OK, 

PA,  SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Ohio. 

Cincinnati 

Insurance  Company  (The).  BUSINESS  ADDRESS: 

Post  Office 

Box 

145496, 

Cincinnati, 

OH  45250-5496. 

PHONE: 

(513)  870-2000. 

UNDERWRITING  LIMITATION  b/ 

: 

$92 

H 

H 

,000 

.  SURETY 

LICENSES  c/:  AL, 

AK,  AZ 

,  AR 

,  CA 

,  CO 

,  CT 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL,  IN,  IA, 

KS,  KY, 

LA, 

ME, 

MD, 

MA, 

HI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV,  NH,  NJ, 

NM,  NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN,  TX,  UT, 

VT,  VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Ohio. 

COLONIAL  AMERICAN  CASUALTY  AND  SURETY  COMPANY. 

BUSINESS  ADDRESS:  210  North  Charles  Street,  Baltimore,  MD 
21201.  PHONE:  (410)  539-0800.  UNDERWRITING  LIMITATION  b/: 
$593,000.  SURETY  LICENSES  C/:  DC,  IA,  KS,  MD,  MO,  TX,  VA. 
INCORPORATED  IN:  Maryland. 

COLONIAL  SURETY  COMPANY.  BUSINESS  ADDRESS: 

50  Chestnut  Ridge  Road,  Montvale,  NJ  07645.  PHONE: 

(201)  573-8788.  UNDERWRITING  LIMITATION  b/:  $199,000. 

SURETY  LICENSES  c/:  DE,  DC,  MD,  MA,  NJ,  PA.  INCORPORATED  IN: 
Pennsylvania. 

Commercial  Casualty  Insurance  Company  of  Georgia. 
BUSINESS  ADDRESS:  160  Technology  Parkway,  Norcross,  GA 
30092-2911.  PHONE:  (404)  729-8101.  UNDERWRITING 
LIMITATION  b/:  $525,000.  SURETY  LICENSES  c/:  GA. 

INCORPORATED  IN:  GEORGIA. 
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Commercial  Insurance  Company  of  Newark,  New  Jersey. 

BUSINESS  ADDRESS:  180  Maiden  Lane,  New  York,  NY  10038. 
PHONE:  (609)  395-2000.  UNDERWRITING  LIMITATION  b/ : 


$9, 

234, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

H 

> 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  New  Jersey. 

Commercial  Union  Insurance  Company.  BUSINESS  ADDRESS: 
One  Beacon  Street,  Boston,  MA  02108.  PHONE: 

(617)  725-6000.  UNDERWRITING  LIMITATION  b/ :  $47,873,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Massachusetts. 

CONNECTICUT  INDEMNITY  COMPANY  (THE).  BUSINESS  ADDRESS: 


P.0 

.  Box  420,  Hartford, 

CT 

06141. 

PHONE: 

(203)  674- 

6600. 

UNDERWRITING  LIMITATION  b/ : 

$2,865, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE,  DC, 

FL, 

GA, 

HI,  ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI,  MN, 

MS, 

MO, 

MT,  NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR,  PA, 

RI, 

SC, 

SD,  TN,  TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

CONNECTICUT. 

* 

Consolidated  Surety  Insurance  Company,  Inc.  2/ 


Continental  Casualty  Company.  BUSINESS  ADDRESS: 

CNA  Plaza,  Chicago,  IL  60685.  PHONE:  (312)  822-5000. 
UNDERWRITING  LIMITATION  b/ :  $252,331,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Illinois. 

Continental  Insurance  Company  (The).  BUSINESS  ADDRESS: 
180  Maiden  Lane,  New  York,  NY  10038.  PHONE: 

(609)  395-2000.  UNDERWRITING  LIMITATION  b/ :  $33,767,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  New  Hampshire. 

CONTINENTAL  INSURANCE  COMPANY  07  PUERTO  RICO  (THE). 
BUSINESS  ADDRESS:  P.0.  Box  431,  San  Patricio  Plaza,  PMC, 

San  Juan,  PR  00968.  PHONE:  (809)  793-6111. 

UNDERWRITING  LIMITATION  b/ :  $14,116,000.  SURETY  LICENSES  c/ : 
PR,  VI.  INCORPORATED  IN:  Puerto  Rico. 
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Continental  Reinsurance  Corporation.  BUSINESS  ADDRESS: 
180  Maiden  Lane,  New  York,  NY  10038.  PHONE: 

(215)  761-3535.  UNDERWRITING  LIMITATION  b/:  $22,367,000. 
SURETY  LICENSES  C/:  AK,  AZ,  AR,  CA,  CO,  DC,  FL,  HI,  ID,  IL, 

IN,  IA,  LA,  MI,  MS,  MT,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 

PR,  TX,  UT,  VA,  WA,  WY.  INCORPORATED  IN:  California. 

Continental  Western  Insurance  Company. 

BUSINESS  ADDRESS:  P.O.  Box  1594,  Des  Moines,  IA  50306. 
PHONE:  (515)  278-3000.  UNDERWRITING  LIMITATION  b/: 

$7,397,000.  SURETY  LICENSES  c/:  AZ,  AR,  CO,  ID,  IL,  IN,  IA, 

KS,  KY,  ME,  MI,  MN,  MO,  MT,  NE,  NV,  NM,  ND,  OH,  OK,  SD,  UT, 

WI,  WY.  INCORPORATED  IN:  Iowa. 

CONTRACTORS  BONDING  AND  INSURANCE  COMPANY. 

BUSINESS  ADDRESS:  P.O.  Box  9271,  Seattle,  WA  98109-0271. 
PHONE:  (206)  622-7053.  UNDERWRITING  LIMITATION  b/: 


$1, 

665, 

000. 

SURETY  LICENSES 

c/i 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

HI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NJ, 

NM, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PH, 

RI, 

SC, 

SD, 

TN,  TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Washington. 

Cooperativa  de  Seguros  Multiples  de  Puerto  Rico. 
BUSINESS  ADDRESS:  G.P.O.  Box  363846,  San  Juan,  PR 
00936-3846.  PHONE:  (809)  758-8585.  UNDERWRITING 
LIMITATION  b/:  $8,951,000.  SURETY  LICENSES  c/i  PR. 
INCORPORATED  IN:  Puerto  Rico. 

CREDIT  GENERAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
709  Brookpark  Road,  Cleveland,  OH  44109.  PHONE: 

(216)  778-6920.  UNDERWRITING  LIMITATION  b/:  $1,209,000. 


SURETY  LICENSES 

C/i 

AK, 

AZ, 

AR, 

CA, 

CO, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

IA,  KS, 

KY, 

LA, 

MD, 

HI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

ND, 

OH, 

OK,  PA, 

SC, 

CO 

o 

TN, 

UT, 

VA, 

WA, 

WV, 

WI. 

INCORPORATED  IN: 

OHIO.  , 

CUMBERLAND  CASUALTY  &  SURETY  COMPANY.  BUSINESS  ADDRESS: 
4311  West  Waters  Avenue,  SUITE:  501,  Tampa,  FL  33614. 

PHONE:  (813)  885-2112.  UNDERWRITING  LIMITATION  b/: 

$600,000.  SURETY  LICENSES  c/i  DE,  DC,  FL,  ID,  IN,  LA,  MD,  MT 
NV,  ND,  SC,  SD,  TX,  WY.  INCORPORATED  IN:  Texas. 

Cumberland  surety  Insurance  Company,  Inc.. 

BUSINESS  ADDRESS:  367  West  Short  Street,  Lexington,  KY 
40507.  PHONE:  (800)  767-8622.  UNDERWRITING  LIMITATION  b/ 
$533,000.  SURETY  LICENSES  c/i  DC,  IL,  IN,  KY,  MS,  OH,  TN. 
INCORPORATED  IN:  Kentucky. 
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CUMIS  INSURANCE  SOCIETY,  INC.  BUSINESS  ADDRESS: 

Post  Office  Box  1084,  Madison,  WI  53701.  PHONE: 

(608)  238-5851.  UNDERWRITING  LIMITATION  b/ :  $15,712,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA,  HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO,  MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI,  SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

wv, 

WI, 

WY. 

INCORPORATED  IN 

:  Wisconsin. 

DAIRYLAND  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

1800  North  Point  Drive,  Stevens  Point,  WI  54481.  PHONE: 
(715)  346-6000.  UNDERWRITING  LIMITATION  b/:  $19,062,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

DE, 

FL, 

GA, 

ID, 

IL, 

IN,  IA, 

KS, 

KY, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

NY,  NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV,  WI, 

WY. 

INCORPORATED  IN 

:  Wisconsin. 

DELTA  CASUALTY  COMPANY.  BUSINESS  ADDRESS: 

4711  North  Clark  Street,  Chicago,  IL  60640.  PHONE: 

(312)  878-8500.  UNDERWRITING  LIMITATION  b/ :  $598,000. 

SURETY  LICENSES  c/:  IL,  IA.  INCORPORATED  IN:  Illinois. 

DEVELOPERS  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

P.O.  Box  19725,  Irvine,  CA  92713.  PHONE:  (714)  263-3300. 
UNDERWRITING  LIMITATION  b/:  $528,000.  SURETY  LICENSES  c/:  AZ, 
CA,  NV,  OR,  WA.  INCORPORATED  IN:  California. 

DIAMOND  STATE  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 


Three  Bala  Plaza,  East,  SUITE:  300,  Bala  Cynwyd,  PA  19004. 
PHONE:  (215)  664-1500.  UNDERWRITING  LIMITATION  b/: 


$1, 

737, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AZ, 

AR, 

CO, 

DE, 

DC, 

FL, 

GA, 

ID, 

IN, 

IA,  <KS ,  KY,  LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM,  NC,  ND,  OH, 

OK, 

OR, 

RI, 

SC, 

SD, 

TN, 

UT, 

VT, 

VA, 

WV, 

WY. 

INCORPORATED  IN 

:  INDIANA. 

Empire  Fire  and  Marine  Insurance  company. 

BUSINESS  ADDRESS:  1624  Douglas  Street,  Omaha,  NE  68102. 
PHONE:  (402)  341-0135.  UNDERWRITING  LIMITATION  b/: 


$9, 

490, 

000. 

SURETY  LICENSES 

c/: 

AK, 

AZ, 

AR, 

CA, 

co. 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA,  KS, 

KY, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY,  NC, 

ND, 

OH, 

OR, 

PA, 

RI, 

SC, 

SD, 

TX, 

UT, 

VT, 

VA, 

WA, 

WI, 

WY.  INCORPORATED  IN 

:  Nebraska . 

EMPLOYERS*  FIRE  INSURANCE  COMPANY  (THE). 

BUSINESS  ADDRESS:  One  Beacon  Street,  Boston,  MA  02108. 
PHONE:  (617)  725-6000.  UNDERWRITING  LIMITATION  b/: 


$7, 

390, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY 

INCORPORATED  IN:  Massachusetts. 
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EMPLOYERS  INSURANCE  OF  WAUSAU  A  Mutual  Company. 

BUSINESS  ADDRESS:  P.O.  Box  8017,  Wausau,  WI  54402-8017. 
PHONE:  (715)  845-5211.  UNDERWRITING  LIMITATION  b/: 


$33 

,376 

,000 

.  SURETY 

LICENSES 

c/ 

:  AL, 

AK 

,  AZ 

,  AR 

,  CA, 

CO 

,  CT 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Wisconsin. 


Employers  Mutual  Casualty  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  712,  Des  Moines,  IA  50303-0712.  PHONE: 
(515)  280-2511.  UNDERWRITING  LIMITATION  b/:  $27,532,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Iowa. 

Employers  Reinsurance  Corporation.  BUSINESS  ADDRESS: 

5200  Metcalf,  P.O.  Box  2991,  Overland  Park,  KS  66201-1391. 
PHONE:  (913)  676-5200.  UNDERWRITING  LIMITATION  b/: 

$136,808,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 


DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Missouri. 

Erie  Insurance  Company.  BUSINESS  ADDRESS: 

100  Erie  Insurance  Place,  Erie,  PA  16530.  PHONE: 

(814)  870-2000.  UNDERWRITING  LIMITATION  b/?  $4,181,000. 
SURETY  LICENSES  c/:  DC,  IN,  KY,  MD,  NY,  NC,  OH,  PA,  TN,  VA, 
WV.  INCORPORATED  IN:  Pennsylvania. 

EXPLORER  INSURANCE  COMPANY  (THE).  BUSINESS  ADDRESS: 

P.O.  Box  85563,  San  Diego,  CA  92186-5563.  PHONE: 

(619)  546-2400.  UNDERWRITING  LIMITATION  b/:  $1,741,000. 
SURETY  LICENSES  c/:  AZ,  CA,  ID,  IL,  IA,  MT,  NV,  NM,  OR,  TX, 
UT.  INCORPORATED  IN:  Arizona. 

FAR  WEST  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

P.O.  Box  4500,  Woodland  Hills,  CA  91365-4500.  PHONE: 

(818)  704-1111.  UNDERWRITING  LIMITATION  b/:  $479,000. 

SURETY  LICENSES  c/ :  AK,  AZ,  CA,  CO,  DC,  ID,  IN,  MN,  MO,  MT, 
NV,  NM,  OR,  PA,  SD,  TX,  UT,  WY.  INCORPORATED  IN:  California. 

Farmers  Alliance  Mutual  Insurance  Company. 

BUSINESS  ADDRESS:  1122  North  Main  Street,  McPherson,  KS 
67460.  PHONE:  (316)  241-2200.  UNDERWRITING  LIMITATION  b/: 
$5,326,000.  SURETY  LICENSES  c/ :  AZ,  CO,  ID,  IN,  IA,  KS,  MN, 
MO,  MT,  NE,  NM,  ND,  OK,  SD,  TX,  WY.  INCORPORATED  IN:  Kansas. 
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Farmington  Casualty  Company.  BUSINESS  ADDRESS: 

151  Farmington  Avenue,  Hartford,  CT  06156.  PHONE: 

(203)  273-0123.  UNDERWRITING  LIMITATION  b/:  $15,903,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

Connecticut . 

Farmland  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 
1963  Bell  Avenue,  Des  Moines,  IA  50315.  PHONE: 

(515)  245-8800.  UNDERWRITING  LIMITATION  b/:  $5,909,000. 
SURETY  LICENSES  c/:  AR,  CO,  ID,  IL,  IN,  IA,  KS,  KY,  MI,  MN, 
MO,  MT,  NE,  NV,  ND,  OH,  OK,  OR,  SD,  TX,  UT,  WI,  WY. 
INCORPORATED  IN:  Iowa. 

Federal  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  1615,  15  Mountain  View  Road,  Warren,  NJ 
07061-1615.  PHONE:  (908)  580-2000.  UNDERWRITING 
LIMITATION  b/:  $165,401,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Indiana 

L  « 

FEDERATED  MUTUAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
121  East  Park  Square,  Owatonna,  MN  55060.  PHONE: 

(507)  455-5200.  UNDERWRITING  LIMITATION  b/:  $48,364,000. 


SURETY  LICENSES 

c/: 

AL, 

AZ, 

AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

ID 

IL, 

IN,  IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE 

NV, 

NJ,  NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

SC, 

SD, 

TN, 

TX, 

UT 

VT, 

VA,  WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Minnesota. 

Fidelity  and  Casualty  Company  of  New  York  (The) . 

BUSINESS  ADDRESS:  180  Maiden  Lane,  New  York,  NY  10038. 
PHONE:  (609)  395-2000.  UNDERWRITING  LIMITATION  b/: 


$13 

,896 

,000 

.  SURETY 

LICENSES 

:  c/ 

:  AL, 

AK, 

AZ 

,  AR, 

CA, 

CO 

,  CT 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  New  Hampshire. 

Fidelity  and  Deposit  Company  of  Maryland. 

BUSINESS  ADDRESS:  210  North  Charles  Street,  Baltimore,  MD 
21201.  PHONE:  (410)  539-0800.  UNDERWRITING  LIMITATION  b/: 
$23,735,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 


DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Maryland. 

See  Footnotes/Notes  at  end  of  Circular 
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FIDELITY  AND  GUARANTY  INSURANCE  COMPANY. 

BUSINESS  ADDRESS:  P.O.  Box  1138,  100  Light  Street, 
Baltimore,  MD  21203.  PHONE:  (410)  547-3000. 
UNDERWRITING  LIMITATION  b/:  $1,426,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Iowa . 

Fidelity  and  Guaranty  Insurance  Underwriters,  Inc.. 
BUSINESS  ADDRESS:  P.O.  Box  1138,  Baltimore,  MD  21203. 
PHONE:  (410)  547-3000.  UNDERWRITING  LIMITATION  b/: 


$4, 

695, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

o 

o 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE,  NV, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SD, 

TN, 

TX, 

UT,  VT, 

VA, 

WA, 

WV, 

WY. 

INCORPORATED  IN 

:  Ohio. 

Fireman* s  Fund  Insurance  Company.  BUSINESS  ADDRESS: 
777  San  Marin  Drive,  Novato,  CA  94998.  PHONE: 

(415)  899-2000.  UNDERWRITING  LIMITATION  b/:  $171,947,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY,. 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI  t 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  California. 


Firemen* s  Insurance  Company  of  Newark,  New  Jersey. 

BUSINESS  ADDRESS:  180  Maiden  Lane,  New  York,  NY  10038. 
PHONE:  (609)  395-2000.  UNDERWRITING  LIMITATION  b/: 


$40, 

029 

,000 

.  SURETY 

LICENSES 

;  c/ 

:  AL, 

AK, 

AZ 

,  AR ,  CA , 

CO 

,  CT 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA,  ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC,^  ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV,  WI, 

WY. 

INCORPORATED  IN:  New  Jersey. 

First  Community  Insurance  Company.  BUSINESS  ADDRESS: 
1400  N.  Goodman  otreet,  Rochester,  NY  14692.  PHONE: 

(716)  338-8523.  UNDERWRITING  LIMITATION  b/ :  $502,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  HI,  ID,  IL,  IA,  KY,  MD,  MT, 
NV,  NH,  NJ,  NY,  NC,  ND,  OH,  OK,  RI,  SD,  TN,  TX,  UT,  WA,  WI, 
WY.  INCORPORATED  IN:  New  York. 

First  Financial  Insurance  Company.  BUSINESS  ADDRESS: 
401-417  Fayette  Avenue,  Springfield,  IL  62704-2788. 

PHONE:  (919)  538-2800.  UNDERWRITING  LIMITATION  b/ : 


$2, 

553, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID,  IL,  IN, 

IA, 

KS, 

KY, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

ND,  OH,  OR, 

RI, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

See  Footnotes/Notes  at  end  of  Circular 
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First  Insurance  Company  of  Hawaii,  Ltd.. 

BUSINESS  ADDRESS:  Post  Office  Box  2866,  Honolulu,  HI  96803. 
PHONE:  (808)  527-7777.  UNDERWRITING  LIMITATION  b/ : 

$4,919,000.  SURETY  LICENSES  c/ :  GU,  HI.  INCORPORATED  IN:  Hawaii. 


First  National  Insurance  Company  of  America. 
BUSINESS  ADDRESS:  SAFECO  Plaza,  Seattle,  WA  98185. 
PHONE:  (206)  545-5000.  UNDERWRITING  LIMITATION  b/ : 


$6, 

071, 

000. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Washington 

FRONTIER  INSURANCE 

COMPANY 

.  A/ 

BUSINESS  ADDRESS: 

195 

Lake  Louise 

Marie  Road, 

Rock  Hill, 

NY 

12775 

i-8000. 

PHONE: 

(800)  836-2100. 

UNDERWRITING  LIMITATION  to/ 

• 

• 

$10 

,142 

,000 

.  SURETY 

LICENSES  c / 

:  AL 

,  AK 

,  AZ 

,  ar, 

CA 

,  CO 

,  CT 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

H 

> 

KS, 

KY, 

ME, 

MD, 

MA, 

HI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

GENERAL  ACCIDENT  INSURANCE  COMPANY  (PUERTO  RICO)  LIMITED. 
BUSINESS  ADDRESS:  P.O.  Box  363786,  San  Juan,  PR  00936-3786. 
PHONE:  (809)  765-8700.  UNDERWRITING  LIMITATION  b/ : 

$4,497,000.  SURETY  LICENSES  c/ :  PR,  VI.  INCORPORATED  IN: 

Puerto  Rico. 

GENERAL  ACCIDENT  INSURANCE  COMPANY  OF  AMERICA. 

BUSINESS  ADDRESS:  436  Walnut  Street,  P.O.  Box  1109, 
Philadelphia,  PA  19105-1109.  PHONE:  (215)  625-1000. 
UNDERWRITING  LIMITATION  b/ :  $98,242,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL,  IN 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV,  NH 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN,  TX 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Pennsylvania. 

General  Insurance  Company  of  America.  BUSINESS  ADDRESS: 
SAFECO  Plaza,  Seattle,  WA  98185.  PHONE:  (206)  545-5000. 
UNDERWRITING  LIMITATION  b/ :  $55,740,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR/ 

RI/ 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Washington. 


See  Footnotes/Notes  at  end  of  Circular 
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General  Reinsurance  Corporation.  BUSINESS  ADDRESS: 

P.O.  Box  10350,  695  East  Main  Street,  Stamford,  CT 
06904-2350.  PHONE:  (203)  328-5000.  UNDERWRITING 
LIMITATION  b/:  $383,555,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  IA,  KY,  LA,  ME,  MD, 

MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 

OK,  OR,  PA,  RI,  SC,  SD,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 

INCORPORATED  IN:  Delaware. 

Glens  Falls  Insurance  Company  (The).  BUSINESS  ADDRESS: 
180  Maiden  Lane,  New  York,  NY  10038.  PHONE: 

(609)  395-2000.  UNDERWRITING  LIMITATION  b/:  $2,955,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 

MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 

RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 

INCORPORATED  IN:  Delaware. 

Global  Surety  &  Insurance  Co..  BUSINESS  ADDRESS: 

160  Kiewit  Plaza,  Omaha,  NE  68131.  PHONE: 

(402)  271-2846.  UNDERWRITING  LIMITATION  to/ :  $3,490,000. 
SURETY  LICENSES  c/:  AZ,  CA,  CO,  MT,  NE,  SD.  INCORPORATED  IN: 
Nebraska . 

Grain  Dealers  Mutual  insurance  company. 

BUSINESS  ADDRESS:  Post  Office  Box  1747,  Indianapolis,  IN 
46206.  PHONE:  (317)  923-2453.  UNDERWRITING  LIMITATION  to/: 
$3,478,000.  SURETY  LICENSES  c/:  AZ,  AR,  CO,  GA,  IL,  IN,  IA, 
KS,  KY,  LA,  MN,  MS,  MO,  NE,  NV,  NM,  NC,  OH,  OK,  OR,  SD,  TN, 
TX,  VA,  WA,  WI,  WY.  INCORPORATED  IN:  Indiana. 

GRAMERCY  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

110  South  French  Street,  #203,  Wilmington,  DE  19801. 

PHONE:  (302)  571-0525.  UNDERWRITING  LIMITATION  to/ : 

$206,000.  SURETY  LICENSES  C/:  DE,  LA,  MD,  OK,  TX. 
INCORPORATED  IN:  Delaware. 

Granite  State  Insurance  company.  BUSINESS  ADDRESS: 

70  Pine  Street,  New  York,  NY  10270.  PHONE: 

(212)  770-7000.  UNDERWRITING  LIMITATION  b/ :  $1,226,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

DC, 

FL, 

GA,  ID, 

IL, 

IN,  IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH,  NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT,  VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Pennsylvania . 

See  Footnotes/Notes  at  end  of  Circular 
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Great  American  Insurance  Company.  BUSINESS  ADDRESS: 

580  Walnut  Street,  Cincinnati,  OH  45202.  PHONE: 

(513)  369-5000.  UNDERWRITING  LIMITATION  b/5  $64*080,000. 

SURETY  LICENSES  c/:  AL,  AK,  A2,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 

GA,  HI,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 

MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 

SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 

Ohio. 

Great  Northern  Insurance  Company.  BUSINESS  ADDRESS: 

P.0.  Box  1615,  15  Mountain  View  Road,  Warren,  NJ 
07061-1615.  PHONE:  (908)  903-2000.  UNDERWRITING 
LIMITATION  b/:  $11,157,000.  SURETY  LICENSES  C/:  AL,  AK,  AZ, 

AR,  DC,  FL,  GA,  HI,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 

MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  ND,  OH,  OK,  OR,  PA, 

RI,  SC,  SD,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
Minnesota. 

Gulf  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  1771,  Dallas,  TX  75221-1771.  PHONE: 

(214)  650-2800.  UNDERWRITING  LIMITATION  b/:  $23,143,000. 

SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 

GA,  GU,  HI,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 

MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 

RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 

INCORPORATED  IN:  Missouri. 

Hamilton  Mutual  Insurance  Company  of  Cincinnati,  Ohio  (The). 
BUSINESS  ADDRESS:  1520  Madison  Road,  Cincinnati,  OH 
45206-1787.  PHONE:  (513)  221-6010.  UNDERWRITING 
LIMITATION  b/:  $949,000.  SURETY  LICENSES  c/:  IN,  KY,  MI,  OH, 

TN.  INCORPORATED  IN:  Ohio. 


Hanover  Insurance  Company  (The).  BUSINESS  ADDRESS: 
100  North  Parkway,  Worcester,  MA  01605.  PHONE: 

(508)  853-7200.  UNDERWRITING  LIMITATION  b/:  $84,629,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA,  CO, 

CT, 

DE, 

DC, 

FL, 

GA,  HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME,  MD, 

MA, 

MI, 

MN, 

MS, 

MO,  MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND,  OH, 

OK, 

OR, 

PA, 

RI, 

SC,  SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI,  WY. 

INCORPORATED  IN 

New  Hampshire. 

HARCO 

NATIONAL 

INSURANCE  COMPANY.  BUSINESS 

ADDRESS 

• 

• 

P.O.  Box  68309, 

Schaumburg , 

IL 

60168-0309. 

PHONE 

: 

(708)  734-4100. 

UNDERWRITING  LIMITATION  b/ 

:  $3 

,581 

,000 

• 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA,  CO, 

CT, 

DE, 

DC, 

FL, 

GA,  ID.,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD,  MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH,  OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN,  TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY.  INCORPORATED  IN 

• 

• 

New  York. 


See  Footnotes/Notes  at  end  of  Circular 
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Harleysville  Mutual  Insurance  Conpany. 

BUSINESS  ADDRESS:  355  Maple  Avenue,  Harleysville,  PA 
19438-2297.  PHONE:  (215)  256-5000.  UNDERWRITING 
LIMITATION  b/:  $26,732,000.  SURETY  LICENSES  c/:  CA,  CO,  DE, 
DC,  GA,  IL,  IN,  IA,  KS,  KY,  MD,  MI,  MN,  MS,  MO,  NJ,  NM,  NC, 
OH,  PA,  SC,  TN,  TX,  UT,  VA,  W V,  WI.  INCORPORATED  IN: 
Pennsylvania . 

Hartford  Accident  and  Indemnity  Company. 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT  06115. 

PHONE:  (203)  547-5000.  UNDERWRITING  LIMITATION  b/: 

$114,819,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 


DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Connecticut. 


Hartford  Casualty  Insurance  Company.  BUSINESS  ADDRESS: 
Hartford  Plaza,  Hartford,  CT  06115.  PHONE: 

(203)  547-5000.  UNDERWRITING  LIMITATION  b/:  $24,536,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD,- 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

Indiana. 

Hartford  Fire  Insurance  Company.  BUSINESS  ADDRESS: 
Hartford  Plaza,  Hartford,  CT  06115.  PHONE: 

(203)  547-5000.  UNDERWRITING  LIMITATION  b/:  $331,422,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU,  HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO,  MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI,  SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Connecticut. 


Hartford  Insurance  Company  of  Illinois. 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  *-T  06115. 

PHONE:  (312)  346-6000.  UNDERWRITING  LIMITATION  b/: 

$28,549,000.  SURETY  LICENSES  c/:  IL,  PA.  INCORPORATED  IN: 
Illinois. 


Hartford  Insurance  Company  of  the  Midwest. 
BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT  06115. 
PHONE:  (203)  547-5000.  UNDERWRITING  LIMITATION  b/: 


$2, 

491, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DC, 

FL, 

GA, 

HI, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MT, 

NE, 

NH,  NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT,  VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

Indiana. 


See  Footnotes/Notes  at  end  of  Circular 
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Hartford  Insurance  Company  of  the  Southeast. 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT  06115. 
PHONE:  (203)  547-5000.  UNDERWRITING  LIMITATION  b/: 

$2,206,000.  SURETY  LICENSES  c/:  CT,  FL,  GA,  LA,  PA. 
INCORPORATED  IN:  Florida. 


Hartford  Underwriters  Insurance  Company. 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT  06115. 

PHONE:  (203)  547-5000.  UNDERWRITING  LIMITATION  b/: 

$10,095,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 


DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY 

INCORPORATED  IN:  Connecticut. 


Heritage  Mutual  Insurance  Company.  7/  BUSINESS  ADDRESS: 
2800  South  Taylor  Drive,  P.0.  Box  58,  Sheboygan,  WI 
53082-0058.  PHONE:  (414)  458-9131.  UNDERWRITING 
LIMITATION  b/:  $7,940,000.  SURETY  LICENSES  c/ :  AZ,  AR,  CO,  DE 
FL,  GA,  ID,  IL,  IN,  IA,  KS,  KY,  MI,  MN,  MO,  NE,  NV,  ND,  OH, 
OR,  PA,  SD,  TN,  TX,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
Wisconsin. 


Highlands  Insurance  company.  BUSINESS  ADDRESS: 

10370  Richmond  Avenue,  Houston,  TX  77042-4123.  PHONE: 
(713)  952-9555.  UNDERWRITING  LIMITATION  b/ :  $18,394,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

GU,  HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN 

MS, 

MO,  MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA 

PR, 

RI,  SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Texas. 


Highlands  Underwriters  Insurance  Company. 

BUSINESS  ADDRESS:  10370  Richmond  Avenue,  Houston,  TX 
77042-4123.  PHONE:  (713)  952-9555.  UNDERWRITING 
LIMITATION  b/:  $2,671,000.  SURETY  LICENSES  C /:  AL,  AZ, 
FL,  GA,  LA,  MS,  NM,  OK,  TX.  INCORPORATED  IN:  Texas. 


AR, 


CA 


Home  indemnity  Company  (The).  BUSINESS  ADDRESS: 

59  Maiden  Lane*,  7th  Floor,  New  York,  NY  10038.  PHONE: 
(212)  530-7000.  UNDERWRITING  LIMITATION  b/:  $10,834,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

HI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  New  Hampshire. 


See  Footnotes/Notes  at  end  of  Circular 
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Home  Insurance  Company  (The).  BUSINESS  ADDRESS: 

59  Maiden  Lane,  7th  Floor,  New  York,  NY  10013.  PHONE: 
(212)  530-7000.  UNDERWRITING  LIMITATION  b/:  $60,816,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

HI, 

WY 

INCORPORATED  IN:  New  Hampshire. 


Houston  General  Insurance  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  2932,  Fort  Worth,  TX  76113-2932.  PHONE: 
(817)  377-6000.  UNDERWRITING  LIMITATION  b/:  $9,085,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

•DC, 

FL 

GA,  ID,  IL,  IN, 

IA, 

KS, 

KY, 

LA, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NM 

NY,  NC,  ND,  OH, 
INCORPORATED  IN 

OR,  PA, 

:  Texas . 

SC, 

SD, 

TN, 

TX, 

UT, 

VA, 

WA, 

HI, 

WY 

Illinois  National  Insurance  Company.  BUSINESS  ADDRESS: 
500  West  Madison  Street,  Chicago,  IL  60606-2511.  PHONE: 
(312)  930-5417.  UNDERWRITING  LIMITATION  b/:  $1,622,000. 
SURETY  LICENSES  c/:  AK,  IL,  IN,  IA,  KY,  MD,  MI,  MO,  MT,  NE, 
NV,  NH,  NM,  NY,  ND,  OH,  RI,  SD,  TX,  UT,  VT,  W V,  WY. 
INCORPORATED  IN:  Illinois. 

Indemnity  Company  of  California.  BUSINESS  ADDRESS: 

P.O.  Box  19725,  Irvine,  CA  92713.  PHONE:  (714)  263-3300. 
UNDERWRITING  LIMITATION  b/:  $737,000.  SURETY  LICENSES  c/:  AZ, 
CA,  NV,  OR,  WA.  INCORPORATED  IN:  California. 

Indemnity  Insurance  Company  of  North  America. 

BUSINESS  ADDRESS:  1601  Chestnut  St.,  P.O.  Box  7716, 
Philadelphia,  PA  19192.  PHONE:  (215)  761-1000. 
UNDERWRITING  LIMITATION  b/:  $11,724,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

HI, 

WY. 

INCORPORATED  IN 

:  New  York. 

Indiana  Lumbermens  Mutual  Insurance  Company. 

BUSINESS  ADDRESS:  P.O.  Box  68600,  Indianapolis,  IN 
46268-1168.  PHONE:  (800)  428-1441.  UNDERWRITING 
LIMITATION  b/:  $2,826,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR 


CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

MD,  MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

SC,  SD, 

TN, 

TX, 

UT, 

VA, 

WA, 

WV, 

HI, 

WY. 

INCORPORATED  IN: 

Indiana . 

Inland  Insurance  Company.  BUSINESS  ADDRESS: 

Post  Office  Box  80468,  Lincoln,  NE  68501.  PHONE: 

(402)  435-4302.  UNDERWRITING  LIMITATION  b/:  $3,879,000. 
SURETY  LICENSES  c/:  AZ,  CO,  IA,  KS,  MN,  MT,  NE,  ND,  OK,  SD, 
WY.  INCORPORATED  IN:  Nebraska. 


See  Footnotes/Notes  at  end  of  Circular 
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Insurance  Company  of  North  America*  BUSINESS  ADDRESS: 
1601  Chestnut  St.,  P.O.  Box  7716,  Philadelphia,  PA  19192. 
PHONE:  (215)  761-1000.  UNDERWRITING  LIMITATION  b/: 


$32 

,845 

o 

o 

o 

* 

.  SURETY 

LICENSES 

C/ 

:  AL,  AK,  AS 

,  AZ 

,  AR, 

CA 

,  CO 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

< 

H 

% 

Z 

H 

% 

H 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV,  NH,  NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN,  TX,  UT, 

VT, 

VA, 

VI, 

WA, 

WV. 

WI, 

WY. 

INCORPORATED  IN: 

Pennsylvania . 

Insurance  Company  of  the  State  of  Pennsylvania. 

BUSINESS  ADDRESS:  70  Pine  Street,  New  York,  NY  10270. 

PHONE:  (212)  770-7000.  UNDERWRITING  LIMITATION  b/: 

$32,020,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA, 

MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 

OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 

INCORPORATED  IN:  Pennsylvania. 


Insurance  Company  of  the  West.  BUSINESS  ADDRESS: 

Post  Office  Box  85563,  San  Diego,  CA  92186-5563.  PHONE: 
(619)  546-2400.  UNDERWRITING  LIMITATION  b/:  $10,639,000. 
SURETY  LICENSES  C/:  AK,  AZ,  CA,  CO,  HI,  ID,  IL,  IA,  MD,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NM,  OH,  OK,  OR,  RI,  SC,  SD,  TN,  TX, 
UT,  WA,  WI,  WY.  INCORPORATED  IN:  California. 


INTEGRAND  ASSURANCE  COMPANY.  BUSINESS  ADDRESS: 

P.O.  Box  70128,  San  Juan,  PR  00936-8128.  PHONE: 

(809)  781-0707.  UNDERWRITING  LIMITATION  b/:  $3,101,000. 
SURETY  LICENSES  c/:  PR.  INCORPORATED  IN:  Puerto  Rico. 


Intercargo  Insurance  Company.  BUSINESS  ADDRESS: 

1450  East  American  Lane,  20th  Floor,  Schaumburg,  IL  60173. 
PHONE:  (708)  517-2510.  UNDERWRITING  LIMITATION  b/: 


$1, 

053, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL,  IN,  IA, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MO, 

MT, 

NE, 

NV, 

NJ, 

NM, 

NY,  NC,  ND, 

OH, 

OR, 

PA, 

PR, 

SC, 

SD, 

TN, 

TX, 

UT, 

^A, 

VI, 

WA, 

WI,  WY.  INCORPORATED  IN 

:  11 

xinois. 

International  Business  &  Mercantile  REassurance  Company. 
BUSINESS  ADDRESS:  307  N.  Michigan  Ave.,  Chicago,  IL  60601. 
PHONE:  (312)  346-8100.  UNDERWRITING  LIMITATION  b/: 


$10 

,134 

,000 

.  SURETY 

LICENSES 

;  c/ 

:  AL, 

AK, 

AZ 

,  AR, 

CA, 

O 

O 

CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL,  IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV,  NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

HI, 

SC, 

SD, 

TN, 

TX,  UT, 

VT, 

VA, 

WA,. 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

.  v  . 

INTERNATIONAL  CREDIT  OF  NORTH  AMERICA  REINSURANCE  INC. . 
BUSINESS  ADDRESS:  1205  Franklin  Avenue,  Garden  City,  NY 
11530.  PHONE:  (516)  746-7676.  UNDERWRITING  LIMITATION  b/: 
$4,789,000.  SURETY  LICENSES  c/:  NY.  INCORPORATED  IN:  New  York. 

See  Footnotes/Notes  at  end  of  Circular 
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International  Fidelity  Insurance  Company. 

BUSINESS  ADDRESS:  One  Newark  Center r  20th  Floor,  Newark,  NJ 
07102-5207.  PHONE:  (201)  624-7200.  UNDERWRITING 
LIMITATION  b/:  $2,765,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR. 


CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

H 

D 

IL, 

IN, 

IA, 

KS, 

KY, 

LA 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WY 

INCORPORATED  IN:  New  Jersey. 

ISLAND  INSURANCE  COMPANY,  LIMITED.  BUSINESS  ADDRESS: 
P.O.  Box  1520,  Honolulu,  HI  96806.  PHONE: 

(808)  531-1311.  UNDERWRITING  LIMITATION  b/ :  $5,943,000. 
SURETY  LICENSES  c/:  HI.  INCORPORATED  IN:  Hawaii. 

ITT  Lyndon  Property  Insurance  Company. 

BUSINESS  ADDRESS:  645  Maryville  Centre  Drive,  St.  Louis,  MO 


63141.  PHONE:  (314)  542-3636.  UNDERWRITING  LIMITATION  b/: 


$9, 

499, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE,  NV, 

NJ, 

NM, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT,  VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

Missouri. 


John  Deere  Insurance  Company.  BUSINESS  ADDRESS: 

3400  80th  Street,  Moline,  IL  61265.  PHONE: 

(309)  765-8388.  UNDERWRITING  LIMITATION  b/:  $9,763,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

N€, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

Ill inois. 

Kansas  Bankers  Surety  Company  (The).  BUSINESS  ADDRESS: 
P.  O.  Box  1654,  Topeka,  KS  66601-1654.  PHONE: 

(913)  234-2631.  UNDERWRITING  LIMITATION  b/:  $3,319,000. 
SURETY  LICENSES  c/:  AR,  CO,  IL,  IN,  IA,  KS,  MN,  MO,  MT,  NE, 
ND,  OK,  SD,  TN,  WI,  WY.  INCORPORATED  IN:  Kansas. 

Kansas  City  Fire  and  Marine  Insurance  Company. 

BUSINESS  ADDRESS:  180  Maiden  Lane,  New  York,  NY  10038. 
PHONE:  (609)  395-2000.  UNDERWRITING  LIMITATION  b/: 


$1,838,000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE,  DC,  FL, 

GA, 

ID,  IL,  IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN,  MS,  MO, 

MT, 

NE,  NV,  NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA,  RI,  SC, 

SD, 

TN,  TX,  UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Missouri. 

3416 
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KEMPER  REINSURANCE  COMPANY.  BUSINESS  ADDRESS: 

1  Kemper  Drive,  Long  Grove,  IL  60049.  PHONE: 

(708)  540-2600.  UNDERWRITING  LIMITATION  b/:  $35,784,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CT, 

DE, 

DC, 

FL,  GA 

ID, 

IL,  IN, 

IA, 

KS, 

KY, 

LA, 

MI, 

MN, 

MS, 

NE, 

NV, 

NJ, 

NM,  OH 

OK, 

OR,  PA, 

RI> 

TN, 

UT, 

WA, 

WI. 

INCORPORATED  IN: 

Illinois. 

Lawyers  Surety  Corporation.  BUSINESS  ADDRESS: 

P.O.Box  569480,  Dallas,  TX  75356-9480.  PHONE: 

(214)  634-1900.  UNDERWRITING  LIMITATION  b/:  $471,000. 
SURETY  LICENSES  C/:  AL,  AR,  CA,  FL,  GA,  KY ,  MS,  NC,  OK,  SC, 
TN,  TX.  INCORPORATED  IN:  Texas. 

Liberty  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 

175  Berkeley  Street,  Boston,  MA  02117.  PHONE: 

(617)  357-9500.  UNDERWRITING  LIMITATION  b/:  $110,177,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

ny; 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR 

RI. 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Massachusetts. 


Lincoln  General  Insurance  Company.  BUSINESS  ADDRESS: 
3350  White ford  Road,  York,  PA  17402.  PHONE: 

(717)  757-0000.  UNDERWRITING  LIMITATION  b/:  $2,179,000. 
SURETY  LICENSES  C/:  AL,  CO,  GA,  ID,  IN,  IA,  KS,  KY,  LA,  MD, 
MN,  MS,  MO,  MT,  NE,  NV,  NM,  ND,  OH,  OK,  OR,  PA,  SC,  SD,  TN, 
UT,  VA,  WV,  WI,  WY.  INCORPORATED  IN:  Pennsylvania. 

London  Assurance  of  America  Inc.  (The) • 

BUSINESS  ADDRESS:  10  East  50th  Street,  27th  Floor,  New  York, 
NY  10022.  PHONE:  (212)  753-8130.  UNDERWRITING 
LIMITATION  b/:  $17,310,000.  SURETY  LICENSES  c/:  AK,  IA,  ME, 
MI,  MN,  NJ,  NY,  ND,  OH,  UT,  VT.  INCORPORATED  IN:  New  York. 

Lumbermens  Mutual  Casualty  Company.  BUSINESS  ADDRESS: 

1  Kemper  Drive,  Long  Grove,  IL  60049-0001.  PHONE: 

(708)  540-2000.  UNDERWRITING  LIMITATION  b/:  $114,379,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC 

FL, 

GA,  HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN 

MS, 

MO,  MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

Massachusetts  Bay  Insurance  Company.  BUSINESS  ADDRESS: 
100  North  Parkway,  Worcester,  MA  01605.  PHONE: 

(508)  853-7200.  UNDERWRITING  LIMITATION  b/:  $1,452,000. 


SURETY  LICENSES 

c/: 

AL, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

IL, 

IN,  IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

NE, 

NH, 

NJ, 

NM,  NY, 

NC, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

TN, 

TX, 

VT, 

VA, 

WA, 

WV,  WI.  INCORPORATED  IN:  Massachusetts. 


See  Footnotes/Notes  at  end  of  Circular 
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Merchants  Bonding  Company  (Mutual).  BUSINESS  ADDRESS: 
2100  Grand  Avenue,  Des  Moines,  IA  50312.  PHONE: 


(515)  243-8171.  UNDERWRITING  LIMITATION  b/:  $1,085,000. 


SURETY  LICENSES 

cl: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

FL, 

GA,  ID,  IL, 

IN, 

IA,  KS, 

LA, 

MI, 

MN, 

MO, 

NE, 

NV, 

NM, 

NC, 

ND, 

OH,  OK,  OR, 

PA, 

SC,  SD, 

TN, 

TX, 

UT, 

VA, 

WA, 

WI, 

WY. 

INCORPORATED  IN:  Iowa. 

Michigan  Millers  Mutual  Insurance  Company. 

BUSINESS  ADDRESS:  Post  Office  Box  30060,  Lansing,  MI 
48909-7560.  PHONE:  (517)  482-6211.  UNDERWRITING 
LIMITATION  b/:  $7,646,000.  SURETY  LICENSES  C /:  AZ,  AR,  CA,  CO, 
DC,  FL,  ID,  IN,  KS,  KY,  MI,  MO,  NE,  NJ,  NY,  NC,  OH,  OK,  PA, 

TX,  UT,  VA,  WA,  WI.  INCORPORATED  IN:  Michigan. 

Mid-Century  Insurance  Company.  BUSINESS  ADDRESS: 

Post  Office  Box  2478,  Terminal  Annex,  Los  Angeles,  CA 
90051.  PHONE:  (213)  932-3200.  UNDERWRITING  LIMITATION  b/ : 
$62,732,000.  SURETY  LICENSES  c /:  AZ,  CA,  CO,  DC,  FL,  GA,  ID, 
IL,  IN,  IA,  KS,  KY,  MN,  MO,  MT,  NE,  NV,  NM,  NY,  ND,  OH,  OK, 

OR,  SD,  TN,  TX,  UT,  VA,  WA,  WI,  WY.  INCORPORATED  IN: 

California. 

MID-CONTINENT  CASUALTY  COMPANY.  BUSINESS  ADDRESS: 

Post  Office  Box  1409,  Tulsa,  OK  74101.  PHONE: 

(918)  587-7221.  UNDERWRITING  LIMITATION  b/ :  $4,402,000. 

SURETY  LICENSES  c/ :  AL,  AZ,  AR,  CO,  IL,  IN,  IA,  KS,  MN,  MS, 

MO,  MT,  NE,  NM,  ND,  OK,  TX,  UT,  WA,  WY.  INCORPORATED  IN: 

Oklahoma. 

Mid-State  Surety  Corporation.  BUSINESS  ADDRESS: 

3400  East  Lafayette,  Detroit,  MI  48207.  PHONE: 

(313)  882-7979.  UNDERWRITING  LIMITATION  b/:  $296,000. 

SURETY  LICENSES  c/ :  MI.  INCORPORATED  IN:  Michigan. 

MIDWESTERN  INDEMNITY  COMPANY  (THE).  7/  BUSINESS  ADDRESS: 
1700  Edison  Drive,  Milford,  OH  45150.  PHONE: 

(T13)  576-3200.  UNDERWRITING  LIMITATION  L/:  $6,861,000. 

SURETY  LICENSES  c/ :  AL,  GA,  IL,  IN,  IA,  KS,  KY,  MI,  MN,  MS, 

MO,  NE,  NC,  OH,  PA,  TN,  VA,  WV,  WI.  INCORPORATED  IN:  Ohio. 

Millers  Mutual  Fire  Insurance  Company  of  Texas  (The) • 

BUSINESS  ADDRESS:  Post  Office  Box  2269,  Fort  Worth,  TX 
76113-2269.  PHONE:  (817)  332-7761.  UNDERWRITING 
LIMITATION  b/:  $6,603,000.  SURETY  LICENSES  C /:  AZ,  CA,  CO,  DC, 
ID,  IL,  IN,  IA,  LA,  MI,  NE,  NM,  OH,  OK,  OR,  SC,  TX,  UT,  WA, 

WY.  INCORPORATED  IN:  Texas. 


See  Footnotes /Notes  at  end  of  Circular 
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Millers'  Mutual  Insurance  Association  of  Illinois. 

BUSINESS  ADDRESS:  111  East  Fourth  Street,  P.O.  Box  9006, 
Alton,  IL  62002-9006.  PHONE:  (618)  463-3636. 
UNDERWRITING  LIMITATION  b/:  $3,637,000.  SURETY  LICENSES  c/ : 
AL,  AR,  CO,  GA,  IL,  IN,  IA,  KS,  KY,  LA,  MN,  MS,  MO,  MT,  NE, 
NC,  ND,  OH,  SD,  TN,  TX,  WI.  INCORPORATED  IN:  Illinois. 

Minnesota  Trust  Company  of  Austin.  BUSINESS  ADDRESS: 
P.O.  Box  463,  Austin,  MN  55912-0463.  PHONE: 

(507)  437-3231.  UNDERWRITING  LIMITATION  b /:  $159,000. 
SURETY  LICENSES  c/:  CO,  MN,  MT,  ND,  UT.  INCORPORATED  IN: 
Minnesota. 

MOTORS  INSURANCE  CORPORATION.  BUSINESS  ADDRESS: 

3044  West  Grand  Boulevard,  Detroit,  MI  48202.  PHONE: 
(313)  556-5000.  UNDERWRITING  LIMITATION  b/:  $79,384,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL 

IN, 

IA,  KY, 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ 

NM, 

NY,  NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

VT, 

VA 

WA, 

WV,  WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

» 

MOUNTBATTEN  ENVIRONMENTAL  INSURANCE  &  SURETY  COMPANY,  INC.. 
BUSINESS  ADDRESS:  33  Rockhill  Road,  Bala  Cynwyd,  PA  19004. 
PHONE:  (215)  664-2324.  UNDERWRITING  LIMITATION  b/: 

$173,000.  SURETY  LICENSES  c/:  PA.  INCORPORATED  IN:  Pennsylvania. 


Munich  American  Reinsurance  Company.  BUSINESS  ADDRESS: 
560  Lexington  Avenue,  New  York,  NY  10022.  PHONE: 

(212)  310-1600.  UNDERWRITING  LIMITATION  b/ :  $29,068,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

GA, 

HI, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

MI, 

MN, 

MS, 

MT, 

NV, 

NH, 

NJ, 

NM, 

NY,  NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA,  W V,  WI.  INCORPORATED  IN:  New  York. 


Municipal  Bond  Investors  Assurance  Corporation. 

BUSINESS  ADDRESS:  113  King  Street,  Armonk,  NY  10504-1610. 
PHONE:  (914)  273-454 J.  UNDERWRITING  LIMITATION  b/: 


$86 

,119 

,000 

.  SURETY 

LICENSES 

c/ 

:  AL, 

AK, 

AZ 

,  ar, 

CA 

,  CO 

,  CT 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

New  York. 

MUTUAL  SERVICE  CASUALTY  INSURANCE  COMPANY. 


BUSINESS  ADDRESS:  P.O.  Box  *64035,  St.  Paul,  MN  55164-0035. 
PHONE:  (612)  631-7000.  UNDERWRITING  LIMITATION  b/ : 


$8, 

016, 

000. 

SURETY  LICENSES 

c/:  AL, 

AZ, 

AR, 

CA, 

CO, 

DC, 

FL 

GA, 

ID, 

IL, 

IN, 

IA,  KS, 

KY, 

LA,  MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT 

NE, 

NV, 

NM, 

NY, 

NC,  ND, 

OH, 

OK,  OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX 

UT, 

VT, 

VA, 

WA, 

WV,  WI, 

WY. 

INCORPORATED  IN 

:  Minnesota. 

See  Footnotes/Notes  at  end  of  Circular 
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MAC  Reinsurance  Corporation.  BUSINESS  ADDRESS: 
P.  O.  Box  2568 ,  One  Greenwich  Plaza,  Greenwich,  CT 
06836-2568.  PHONE:  (203)  622-5200.  UNDERWRITING 


LIMITATION  to/:  $40, 

616, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ 

CA, 

CO, 

DE, 

DC,  FL, 

ID, 

IL, 

IN, 

H 

> 

s 

KY, 

ME, 

MD, 

MA, 

MI 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM,  NY, 

NC, 

ND, 

OH, 

OK, 

OR 

PA, 

PR, 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT,  VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  New  York. 

National  American  Insurance  Company.  BUSINESS  ADDRESS: 
1008  Manvel  Avenue,  Chandler,  OK  74834.  PHONE: 


(405)  258-0804.  UNDERWRITING  LIMITATION  to/:  $1,842,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL,  IN, 

IA, 

KS, 

KY, 

LA, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

NY,  ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VA, 

WA, 

WV, 

WI,  WY. 

INCORPORATED  IN 

:  Nebraska. 

National-Ben  Franklin  Insurance  Company  of  Illinois. 
BUSINESS  ADDRESS:  200  South  Wacker  Drive,  Chicago,  IL 
60606.  PHONE:  (312)  876-5250.  UNDERWRITING  LIMITATION  b/: 
$8,872,000.  SURETY  LICENSES  c/:  DC,  IL,  IN,  IA,  KY,  MD,  MI, 
MN,  NY,  NC,  ND,  RI,  SD,  WI.  INCORPORATED  IN:  Illinois. 

National  Fire  Insurance  Company  of  Hartford. 

BUSINESS  ADDRESS:  CNA  Plaza,  Chicago,  IL  60685.  PHONE: 
(312)  822-5000.  UNDERWRITING  LIMITATION  to/:  $39,142,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Connecticut. 

National  Grange  Mutual  Insurance  Company. 

BUSINESS  ADDRESS:  55  West  Street,  Keene,  NH  03431. 

PHONE:  (603)  352-4000.  UNDERWRITING  LIMITATION  to/: 

$12,451,000.  SURETY  LICENSES  c/:  CT,  DE,  DC,  ME,  MD,  MA,  MI, 
NH,  NY,  NC,  OH,  PA,  RI,  SC,  TN,  VT,  VA,  WV,  WI. 

INCORPORATED  IN:  New  Hampshire. 

National  Indemnity  Company.  BUSINESS  ADDRESS: 

3024  Harney  Street,  Omaha,  NE  68131.  PHONE: 

(402)  536-3000.  UNDERWRITING  LIMITATION  to/:  $391,030,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV,  NH, 

NM, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI  / 

SC, 

SD, 

TN, 

TX, 

UT, 

VT,  VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Nebraska. 

See  Footnotes/Notes  at  end  of  Circular 
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NATIONAL  REINSURANCE  CORPORATION.  BUSINESS  ADDRESS: 
777  Long  Ridge  Road,  Stamford,  CT  06904-2167.  PHONE: 
(203)  329-7700.  UNDERWRITING  LIMITATION  b/:  $35,574,000. 


SURETY  LICENSES 

c/: 

AK, 

AZ, 

AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

HI, 

ID 

IL, 

IN,  IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MT, 

NE, 

NV 

NJ, 

NY,  NC, 

ND, 

OH, 

OK, 

PA, 

PR, 

RI, 

SC, 

TN, 

TX, 

UT, 

VT, 

VA 

WA, 

WV,  WI, 

WY. 

INCORPORATED  IN 

:  Delaware. 

National  Surety  Corporation.  BUSINESS  ADDRESS: 

200  West  Monroe  Street,  Chicago,  IL  60606.  PHONE: 

(312)  580-6000.  UNDERWRITING  LIMITATION  b/:  $11,285,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA,  GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS,  MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR,  RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

National  Union  Fire. Insurance  Company  of  Pittsburgh,  PA. 

BUSINESS  ADDRESS:  70  Pine  Street,  New  York,  NY  10270. 

PHONE:  (212)  770-7000.  UNDERWRITING  LIMITATION  b/: 


$88,266,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 


DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI 

WY. 

INCORPORATED  IN 

:  Pennsylvania. 

Nationwide  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 
One  Nationwide  Plaza,  Columbus,  OH  43216.  PHONE: 


(614)  249-7111.  UNDERWRITING  LIMITATION  b/:  $129,078,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN; 

MS 

MO, 

MT, 

NE, 

NV, 

NH, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Ohio. 


NAVIGATORS  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

123  William  Street,  New  York,  «Y  10038.  PHONE: 

(212)  406-2900.  UNDERWRITING  LIMITATION  b/:  $6,282,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

DE, 

DC, 

GA, 

HI, 

IL, 

IN, 

KS, 

KY,  LA, 

MD, 

MI, 

MN, 

MS, 

MO, 

NE, 

NJ, 

NY, 

NC, 

ND, 

OH, 

PA, 

RI,  SD, 

TN, 

TX, 

UT, 

VA, 

WA, 

WI, 

WY. 

INCORPORATED  IN 

New  York. 

Netherlands  Insurance  Company  (The).  BUSINESS  ADDRESS: 
62  Maple  Avenue,  Keene,  NH  03431.  PHONE:  (603)  352-3221. 
UNDERWRITING  LIMITATION  b/:  $1,170,000.  SURETY  LICENSES  c/: 
AZ,  CA,  CT,  DC,  GA,  ID,  IL,  IN,  IA,  KY,  ME,  MD,  MI,  NV,  NH, 
NJ,  NY,  NC,  OH,  RI,  SC,  UT,  VT,  VA,  WA,  WI .  INCORPORATED  IN: 
New  Hampshire. 


See  Footnotes/Notes  at  end  of  Circular 
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New  Hampshire  Insurance  Company.  BUSINESS  ADDRESS: 

70  Pine  Street,  New  York,  NY  10270.  PHONE: 

(212)  770-7000.  UNDERWRITING  LIMITATION  b/ :  $47,646,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL,  • 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Pennsylvania. 

Nobel  Insurance  Company.  J./  BUSINESS  ADDRESS:  3010 
LBJ  Freeway,  SUITE:  300,  Dallas,  TX  75234.  PHONE:  (214) 
243-1886.  UNDERWRITING  LIMITATION  b/:  $2,542,000.  SURETY 


LICENSES 

;  c/ 

:  AL 

,  AK 

,  AZ 

,  AR 

,  CA, 

CO 

,  CT,  DE,  FL,  GA,  HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA,  MI,  MN,  MS,  MO,  MT, 

NE, 

NH, 

NV, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR,  PA,  PR,  RI,  SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Texas. 

North  American  Reinsurance  Corporation. 

BUSINESS  ADDRESS:  237  Park  Avenue,  New  York,  NY  10017. 
PHONE:  (212)  907-8000.  UNDERWRITING  LIMITATION  b/ : 

$27,622,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  CA,  CO,  CT,  DE, 


DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI,  MN, 

MS, 

MO, 

MT, 

NE, 

NJ, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WI. 

INCORPORATED  IN 

:  New  York. 

NORTH  AMERICAN  SPECIALTY  INSURANCE  COMPANY. 

BUSINESS  ADDRESS:  650  Elm  Street,  6th  Floor,  Manchester,  NH 
03101-2524.  PHONE:  (603)  644-6600.  UNDERWRITING 
LIMITATION  b/:  $3,192,000.  SURETY  LICENSES  cfl  AL,  AK,  AZ,  AR, 


CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY.  INCORPORATED  IN:  New  Hampshire. 

Northbrook  Property  and  Casualty  Insurance  Company. 

BUSINESS  ADDRESS:  3075  Sanders  Rd.,  Ste  H1B,  Northbrook,  IL 
60062-7127.  PHONE:  (708)  402-5000.  UNDERWRITING 
LIMITATION  b/:  $18,012,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 


AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

H 

> 

KS, 

KY, 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR# 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:.  Illinois. 

Northern  Assurance  Company  of  America  (The) • 

BUSINESS  ADDRESS:  One  Beacon  Street,  Boston,  MA  02108. 
PHONE:  (617)  725-6000.  UNDERWRITING  LIMITATION  b/: 


$20 

,581 

,000 

.  SURETY 

LICENSES 

;  c/ 

:  AL 

,  AK 

,  AZ 

,  AR 

,  CA 

,  CO 

#  CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI# 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN :  Massachusetts . 
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NORTHWESTERN  PACIFIC  INDEMNITY  COMPANY. 

BUSINESS  ADDRESS:  15  Mountain  View  Road,  P.O.  Box  1615, 

Warren,  NJ  07061-1615.  PHONE:  (503)  221-4240. 

UNDERWRITING  LIMITATION  b/:  $2,203,000.  SURETY  LICENSES  c/: 

CA,  OK,  OR,  TX,  WA.  INCORPORATED  IN:  Oregon. 

Oceanic  Insurance  and  Surety  Company.  BUSINESS  ADDRESS: 
1450  E.  American  Lane,  20th  Floor,  Schaumburg,  IL  60173. 

PHONE:  (708)  517-2510.  UNDERWRITING  LIMITATION  b/: 

$392,000.  SURETY  LICENSES  c/:  IL,  NM.  INCORPORATED  IN:  Illinois 

Ohio  Casualty  Insurance  Company  (The) . 

BUSINESS  ADDRESS:  136  North  Third  Street,  Hamilton,  OH 
45025.  PHONE:  (513)  867-3000.  UNDERWRITING  LIMITATION  b/ : 


$71 

,357 

,000 

.  SURETY 

LICENSES 

!  C/ 

:  AL, 

AK, 

AZ 

,  AR, 

CO, 

CT,  DE 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI,  MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR,  PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Ohio. 

Ohio  Farmers  Insurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  5001,  Westfield  Centr,  OH  44251-5001.  PHONE: 
(216)  887-0101.  UNDERWRITING  LIMITATION  b/:  $37,006,000. 


SURETY  LICENSES 

c/: 

AL, 

AZ, 

AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN,  IA, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NJ, 

NM, 

NY,  NC, 

ND, 

OH, 

OK, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV,  WI, 

WY. 

INCORPORATED  IN 

:  Ohio. 

Oklahoma  Surety  Company.  BUSINESS  ADDRESS: 

Post  Office  Box  1409,  Tulsa,  OK  74101.  PHONE: 

(918)  587-7221.  UNDERWRITING  LIMITATION  b/:  $728,000. 

SURETY  LICENSES  c/:  AR,  KS,  OK,  TX.  INCORPORATED  IN:  Oklahoma. 

Old  Republic  Insurance  Company.  BUSINESS  ADDRESS: 

Post  Office  Box  789,  Greensburg,  PA  15601-0789.  PHONE: 

(412)  834-5000.  UNDERWRITING  LIMITATION  b/:  $28,265,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  JE,  DC,  FL, 

GA,  GU,  HI,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 

MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 

PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WX,  WY. 

INCORPORATED  IN :  Pennsylvania . 

Old  Republic  Surety  Company.  BUSINESS  ADDRESS: 

P.O.  Box  1635,  Milwaukee,  WI  53201.  PHONE: 

(414)  797-2640.  UNDERWRITING  LIMITATION  b/:  $1,183,000. 
SURETY  LICENSES  c/:  AL,  AZ,  AR,  CA,  CO,  DC,  GA,  ID,  IL,  IN, 

IA,  KS,  MD,  MN,  MS,  MO,  MT,  NE,  NV,  NM,  NC,  OH,  OK,  OR,  PA, 

SC,  SD,'  TN,  TX,  UT,  VA,  WA,  WI,  WY.  INCORPORATED  IN: 

Wisconsin. 


See  Footnotes/Notes  at  end  of  Circular 
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Pacific  Employers  Insurance  Company.  BUSINESS  ADDRESS: 
1601  Chestnut  Street,  P.O.  Box  7716,  Philadelphia,  PA 


19192.  PHONE:  (215)  761-1000.  UNDERWRITING  LIMITATION  b/: 


$16 

,781 

,000 

.  SURETY  LICENSES  c/: 

AL 

,  AK 

,  AZ, 

AR, 

CA, 

CO 

,  CT 

DE, 

DC, 

FL, 

GA,  HI,  ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO,  MT,  NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PRr 

RI,  SC,  SD,  TN, 

TX, 

UT, 

VT, 

VA,‘ 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  California. 

Pacific  Indemnity  Company. 

BUSINESS  ADDRESS: 

P.O 

.  Box  1615,  15  Mountain 

View 

Road,  Warren,  NJ 

07061-1615. 

PHONE:  (908) 

903- 

•2000.  i 

UNDERWRITING 

LIMITATION 

b/:  $54,309,000. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT,  DE,  DC,  FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA,  MI,  MN,  MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK,  OR,  PA,  RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  California 

• 

Pacific  Insurance  Company,  Limited.  BUSINESS  ADDRESS: 
1001  Bishop  Street,  P.O.  Box  1140,  Honolulu,  HI  96807. 

PHONE:  (808)  546-5700.  UNDERWRITING  LIMITATION  b/: 

$27,673,000.  SURETY  LICENSES  c/:  HI.  INCORPORATED  IN:  Hawaii. 

Peerless  Insurance  Company.  BUSINESS  ADDRESS: 

62  Maple  Avenue,  Keene,  NH  03431.  PHONE:  (603)  358-3810. 
UNDERWRITING  LIMITATION  b/:  $7,139,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL,  GA, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN,  TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  Hampshire. 

Pekin  Insurance  Company.  BUSINESS  ADDRESS: 

2505  Court  Street,  Pekin,  IL  61558.  PHONE: 

(309)  346-1161.  UNDERWRITING  LIMITATION  b/:  $2,954,000. 

SURETY  LICENSES  c/:  IL,  IN,  IA,  WI.  INCORPORATED  IN:  Illinois. 

Pennsylvania  General  Insurance  Company. 

BUSINESS  ADDRESS:  436  Walnut  Street,  P.O.  Box  1109, 
Philadelphia,  PA  19105-1109.  PHONE:  (215)  625-1000. 
UNDERWRITING  LIMITATION  b/:  $14,983,000.  SURETY  LICENSES  c/: 

AL,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  GA,  IL,  IN,  KS,  KY,  MD,  MA, 

MI,  MN,  MO,  NE,  NH,  NJ,  NM,  NY,  OH,  PA,  RI,  TN,  TX,  VA,  WA, 

WV,  WI.  INCORPORATED  IN:  Pennsylvania. 

\ 

Pennsylvania  Manufacturers'  Association  Insurance  Company. 

BUSINESS  ADDRESS:  925  Chestnut  Street,  Philadelphia,  PA 
19107.  PHONE:  (215)  629-5124.  UNDERWRITING  LIMITATION  b/: 
$15,156,000.  SURETY  LICENSES  C/:  AK,  AZ,  CA,  CO,  DE,  DC,  FL, 


GA, 

ID, 

IL, 

IN, 

IA, 

KY, 

LA, 

MD, 

MA, 

MI, 

MS,  MO, 

MT, 

NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

OH, 

OK, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT,  VT, 

VA, 

WA, 

WV, 

WI. 

INCORPORATED  IN 

:  Pennsylvania. 

See  Footnotes/Notes  at  end  of  Circular 
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Pennsylvania  Hillers  Mutual  Insurance  Company. 

BUSINESS  ADDRESS:  72  North  Franklin  Street,  Wilkes-Barre, 

PA  18773-0016.  PHONE:  (717)  822-8111.  UNDERWRITING 
LIMITATION  b/:  $3,374,000.  SURETY  LICENSES  c/:  AL,  CT,  DC,  FL, 
GA,  ID,  IN,  KS,  ME,  MD,  MA,  MS,  MO,  NH,  NJ,  NY,  NC,  ND,  PA, 

RI,  SC,  TN,  UT,  VT,  VA,  WA.  INCORPORATED  IN:  Pennsylvania. 

Pennsylvania  National  Mutual  Casualty  Insurance  Company. 
BUSINESS  ADDRESS:  P.O.  Box  2361,  Harrisburg,  PA  17105-2361. 
PHONE:  (717)  234-4941.  UNDERWRITING  LIMITATION  b/: 


$18 

,894 

,000 

.  SURETY 

LICENSES  c/ 

:  AL, 

AK,  AZ,  AR,  CO,  DE,  DC 

FL, 

GA, 

ID, 

IL, 

IN, 

IA, 

KS,  KY, 

LA, 

ME,  MD,  MA,  MI,  MN,  MS, 

MO, 

NE, 

NJ, 

NM, 

NY, 

NC, 

OH,  OK, 

OR, 

PA,  RI,  SC,  SD,  TN,  TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI. 

INCORPORATED  IN :  Pennsylvania . 

Personal  Service  Insurance  Co.  (The).  BUSINESS  ADDRESS: 
P.O.  BOX  1226,  Columbus,  OH  43216-1226.  PHONE: 

(614)  221-5115.  UNDERWRITING  LIMITATION  b/:  $3,093,000. 
SURETY  LICENSES  c/:  IN,  OH.  INCORPORATED  IN:  OHIO. 

Phoenix  Assurance  Company  of  New  York. 

BUSINESS  ADDRESS:  4  World  Trade  Center,  SUITE:  6274, 

New  York,  NY  10048.  PHONE:  (212)  775-1300. 

UNDERWRITING  LIMITATION  b/:  $5,169,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN* 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

• 

•> 

New  Hampshire. 

Phoenix  Insurance  Company  (The).  BUSINESS  ADDRESS: 
One  Tower  Square,  Hartford,  CT  06183-6014.  PHONE: 
(203)  277-0111.  UNDERWRITING  LIMITATION  b/:  $49,304,000 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY., 

INCORPORATED  IN:  Connecticut.  . 

Pioneer  General  Insurance  Company.  BUSINESS  ADDRESS: 
3900  East  Mexico  Avenue,  SUITE:  330,  Denver,  CO  80210. 
PHONE:  (3(53)  758-8122.  UNDERWRITING  LIMITATION  b/: 

$127,000.  SURETY  LICENSES  c/:  CO.  INCORPORATED  IN:  Colorado. 

PLANET  INDEMNITY  COMPANY.  BUSINESS  ADDRESS: 

410  17th  Street,  SUITE:  1675,  Denver,  CO  80202.  PHONE: 
(713)  961-1300.  UNDERWRITING  LIMITATION  b/:  $602,000. 

SURETY  LICENSES  c/:  AL,  CO,  GA,  HI,  ID,  IN,  KS,  KY,  MO,  MT, 
OR,  SD,  TX,  WA,  WV.  INCORPORATED  IN:  Colorado. 


See  Footnotes/Notes  at  end  of  Circular 
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PREFERRED  NATIONAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
P.O.  Box  407003 ,  FT  Lauderdale,  FL  33340-7003.  PHONE: 

(305)  752-1222.  UNDERWRITING  LIMITATION  b/:  $1,009,000. 

SURETY  LICENSES  c/:  FL.  INCORPORATED  IN:  FLORIDA. 

Progressive  Casualty  Insurance  Company. 

BUSINESS  ADDRESS:  6300  Wilson  Mills  Road,  Mayfield  Village, 

OH  44143-2182.  PHONE:  (216)  461-5000.  UNDERWRITING 
LIMITATION  b/:  $8,566,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  CA, 


CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NY, 

NC, 

ND, 

OH 

OK, 

OR, 

PA, 

*x. 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY 

INCORPORATED  IN:  Ohio. 

PROTECTION  MUTUAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
300  S.  Northwest  Highway,  Park  Ridge,  IL  60068.  PHONE: 
(708)  825-4474.  UNDERWRITING  LIMITATION  b/:  $33,781,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

Protective  Insurance  Company.  BUSINESS  ADDRESS: 
1099  North  Meridian  Street,  Indianapolis,  IN  46204. 
PHONE:  (317)  636-9800.  UNDERWRITING  LIMITATION  b/: 


$15,787,000.  SURETY 

LICENSES 

1  c/ 

:  AL, 

AK, 

AZ 

,  ar. 

CA, 

CO, 

CT, 

DE,  DC,  FL,  GA,  HI, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI,  MN,  MS,  MO,  MT, 

NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR,  PA,  RI,  SC,  SD,  TN,  TX, 
INCORPORATED  IN:  Indiana. 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

i 

Prudential  Reinsurance  Company.  BUSINESS  ADDRESS: 

3  Gateway  Center,  Newark,  NJ  07102-4077.  PHONE: 

(201)  802-8000.  UNDERWRITING  LIMITATION  b/:  $41,515,000. 


SURETY  LICENSES 

c/z 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU,  HI, 

ID, 

IL, 

IN, 

H 

> 

KS, 

KY, 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WI. 

INCORPORATED  IN 

:  Delaware 

Reinsurance  Corporation  of  New  York  (The) . 
BUSINESS  ADDRESS:  80  Maiden  Lane,  New  York,  NY  10038. 
PHONE:  (212)  363-4440.  UNDERWRITING  LIMITATION  b/: 


$6, 

769, 

000. 

SURETY  LICENSES 

C/Z 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

DC, 

FL, 

GA, 

ID, 

IL,  IN, 

IA, 

KY, 

LA, 

ME, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NJ, 

NM,  NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA,  VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

• 

• 

New  York. 


See  Footnotes/Notes  at  end  of  Circular 
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Reliance  Insurance  Company.  BUSINESS  ADDRESS: 

4  Penn  Center  Plaza,  Philadelphia,  PA  19103.  PHONE: 

(215)  864-4000.  UNDERWRITING  LIMITATION  b/:  $36,560,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  GU,  HI,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 

MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 

PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 

INCORPORATED  IN:  Pennsylvania. 

Reliance  National  Indemnity  Company.  BUSINESS  ADDRESS: 
4  Penn  Center  Plaza,  Philadelphia,  PA  19103.  PHONE: 

(215)  864-4000.  UNDERWRITING  LIMITATION  b/:  $6,341,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  GU,  HI,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 

MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 

PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 

INCORPORATED  IN:  Wisconsin. 


Reliance  National  Insurance  Company  of  New  York. 

BUSINESS  ADDRESS:  4  Penn  Center  Plaza,  Philadelphia,  PA  ' 
19103.  PHONE:  (215)  864-4000.  UNDERWRITING  LIMITATION  b/: 
$2,383,000.  SURETY  LICENSES  c/ :  NY.  INCORPORATED  IN:  New  York. 

Republic  Western  Insurance  Company.  BUSINESS  ADDRESS: 

2721  North  Central  Avenue,  Phoenix,  AZ  85004-1120. 

PHONE:  (602)  263-6755.  UNDERWRITING  LIMITATION  b/: 


$10 

,806 

,000 

.  SURETY 

LICENSES 

C/ 

:  AL, 

AK, 

AZ 

,  AR, 

CA, 

O 

O 

CT 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Arizona. 


Royal  Indemnity  Company.  BUSINESS  ADDRESS: 

9300  Arrowpoint  Blvd. ,  P.O.  Box  1000,  Charlotte,  NC 
28201-1000.  PHONE:  (704)  522-2000.  UNDERWRITING 


LIMITATION  b/:  $14, 

356, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO,  CT,  DE, 

DC, 

FL, 

GA, 

nl ,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD,  MA,  MI, 

MN, 

KS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH,  OK,  OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV,  WI,  WY.  INCORPORATED  IN:  Delaware. 

SAFECO  Insurance  Company  of  America.  BUSINESS  ADDRESS: 
SAFECO  Plaza,  Seattle,  WA  98185.  PHONE:  (206)  545-5000. 
UNDERWRITING  LIMITATION  b/:  $79,599,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI  / 

SC, 

SD, 

TN, 

TX 

UT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Washington 

. 

See  Footnotes/Notes  at  end  of  Circular 
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SAFECO  Insurance  Company  of  Illinois.  BUSINESS  ADDRESS: 
SAFECO  PLAZA,  Seattle,  WA  98185.  PHONE:  (708)  490-2900. 
UNDERWRITING  LIMITATION  b/:  $9,261,000.  SURETY  LICENSES  c/: 
AZ,  CO,  IL,  KS,  KY,  MD,  MI,  MN,  MS,  NE,  NM,  OH,  OR,  PA,  TN, 
TX,  UT,  WI,  WY.  INCORPORATED  IN:  Illinois. 

SAFECO  National  Insurance  Company.  BUSINESS  ADDRESS: 
SAFECO  Plaza,  Seattle,  WA  98185.  PHONE:  (206)  545-5000. 
UNDERWRITING  LIMITATION  b/:  $4,886,000.  SURETY  LICENSES  c/: 
CO,  KY,  MD,  MO,  NY,  UT,  WI.  INCORPORATED  IN:  Missouri. 

SCOR  REINSURANCE  COMPANY.  BUSINESS  ADDRESS: 

110  William  Street,  Suite  1800,  New  York,  NY  10038. 

PHONE:  (212)  978-8200.  UNDERWRITING  LIMITATION  b/: 

$18,839,000.  SURETY  LICENSES  c/:  AL,  AZ,  CA,  ID,  IN,  IA,  LA, 
MI,  MS,  NE,  NM,  NY,  NC,  OH,  OK,  OR,  PA,  TX.  INCORPORATED  IN: 
New  York. 

Sea  Insurance  Company  of  America  (The) . 

BUSINESS  ADDRESS:  10  East  50th  Street,  27th  Floor,  New  York, 


NY 

10022.  PHONE: 

(212)  753- 

8130 

.  UNDERWRITING 

LIMITATION  b/: 

$10, 

438, 

000.  SURETY 

LICENSES 

c/: 

AK, 

AZ, 

AR, 

CA, 

CT, 

DE,  ID, 

IL, 

IN, 

IA,  KS, 

KY, 

LA,  MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV,  NH, 

NJ, 

NM, 

NY,  NC, 

ND, 

OH,  OK, 

OR, 

PA, 

RI, 

SD, 

TN, 

UT, 

VT,  VA, 

WA, 

WV, 

WI,  WY. 

INCORPORATED  IN 

:  New  York. 

Seaboard  Surety  Company.  BUSINESS  ADDRESS: 

Burnt  Mills  Road  and  Route  206,  Bedminster,  NJ  07921. 
PHONE:  (908)  658-3500.  UNDERWRITING  LIMITATION  b/: 


$11 

,866 

,000 

.  SURETY 

LICENSES 

c/ 

:  AL, 

AK, 

AZ 

,  AR, 

CA 

,  CO 

,  CT 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

SECURITY  INSURANCE  COMPANY  OF  HARTFORD. 

BUSINESS  ADuKESS:  P.O.  Box  420,  Hartford,  CT  06141. 
PHONE:  (203)  674-6600.  UNDERWRITING  LIMITATION  b/: 


$18 

,148 

,000 

.  SURETY 

LICENSES 

1  c/ 

:  AL, 

AK, 

AZ 

,  AR,  CA,  CO,  CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA,  ME,  MD,  MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK,  OR,  PA,  RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

CONNECTICUT. 

Security  National  Insurance  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  655028,  Dallas,  TX  75265-5028.  PHONE:  - 
(214)  360-8000.  UNDERWRITING  LIMITATION  b/:  $1,274,000. 
SURETY  LICENSES  c/:  AL,  AR,  CA,  CO,  GA,  ID,  IL,  IN,  KS,  KY, 
MS,  MO,  MT,  NE,  NM,  OH,  OK,  OR,  TX,  WI,  WY.  INCORPORATED  IN: 
Texas. 


See  Footnotes/Notes  at  end  of  Circular 
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Select  Insurance  Company.  BUSINESS  ADDRESS: 

Post  Office  Box  1771,  Dallas,  TX  75221-1771.  PHONE: 
(214)  650-2800.  UNDERWRITING  LIMITATION  b/:  $2,265,000. 


SURETY  LICENSES  c/:  AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

ID,  IL,  IN,  IA,  KY,  LA, 

MD, 

MI, 

MS, 

MO, 

MT, 

NE, 

NV, 

NM, 

NC, 

OH,  OR,  SC,  SD,  TN,  TX, 
INCORPORATED  IN:  Texas. 

VT, 

VA, 

WA, 

wv, 

WI, 

WY. 

* 

Selective  Insurance  Company  of  America. 

BUSINESS  ADDRESS:  Wantage  Avenue,  Branchville,  NJ  07890. 
PHONE:  (201)  948-3000.  UNDERWRITING  LIMITATION  b/: 

$11,846,000.  SURETY  LICENSES  c/:  AL,  DE,  DC,  FL,  GA,  MD,  MS, 
NJ,  NY,  NC,  PA,  SC,  TX,  VA.  INCORPORATED  IN:  New  Jersey. 

SENTINEL  INSURANCE  COMPANY,  LTD..  BUSINESS  ADDRESS: 

1001  Bishop  Street,  P.O.  Box  1140,  Honolulu,  HI  96807. 
PHONE:  (808)  546-5700.  UNDERWRITING  LIMITATION  b/ : 

$1,529,000.  SURETY  LICENSES  c/:  HI.  INCORPORATED  IN:  Hawaii. 

Sentry  Insurance  A  Mutual  Company.  BUSINESS  ADDRESS: 
1800  North  Point  Drive,  Stevens  Point,  WI  54481.  PHONE: 
(715)  346-6000.  UNDERWRITING  LIMITATION  b/:  $95,302,000. 


SURETY 

LICENSES 

c/: 

AL,  AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

HI, 

ID, 

IL, 

IN, 

IA,  KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ,  NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI 

SC, 

SD, 

TN, 

TX, 

UT, 

VT,  VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Wisconsin. 

Signet 

Star  Reinsurance  Company.  BUSINESS 

ADDRESS : 

100 

Campus 

Drive ,  P 

. O .  Box 

853, 

Florham 

Park,  NJ 

07932-0853. 

PHONE 

:  (201) 

301 

-8000.  UNDERWRITING 

LIMITATION  b/: 

$24, 

015,000. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ 

AR, 

CA, 

CO, 

CT, 

DE, 

DC,  GA, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

MD, 

MI 

MN, 

MS, 

MT, 

NE, 

NV, 

NJ,  NM, 

NY, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC 

SD, 

UT, 

VT, 

VA, 

WA, 

WV,  WI. 

INCORPORATED  IN 

:  Delaware. 

Skandia  America  Reinsurance  corporation. 

BUSINESS  ADDRESS:  One  Liberty  Plaza,  New  York,  NY  10006. 
PHONE:  (212)  978-4700.  UNDERWRITING  LIMITATION  b/ : 

$26,249,000.  SURETY  LICENSES  c/:  AL,  AZ ,  CA,  DE,  DC,  GA,  ID, 
IL,  IN,  IA,  MI,  MS,  MT,  NE,  NY,  OH,  OK,  OR,  PA,  TN,  TX,  UT, 
VA,  WA,  WI.  INCORPORATED  IN:  Delaware. 

SOREMA  NORTH  AMERICA  REINSURANCE  COMPANY. 

BUSINESS  ADDRESS:  199  Water  Street,  New  York,  NY 
10038-3526.  PHONE:  (212)  480-1900.  UNDERWRITING 
LIMITATION  b/:  $10,531,000.  SURETY  LICENSES  c/:  AK,  AZ ,  DC, 
HI,  ID,  IL,  IA,  KS,  LA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NM,  NY, 
OH,  OR,  PR,  RI,  SD,  TN,  TX,  UT,  WA,  WI.  INCORPORATED  IN: 

New  York. 


See  Footnotes/Notes  at  end  of  Circular 
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St.  Paul  Fire  and  Marine  Insurance  Coup any . 

BUSINESS  ADDRESS:  385  Washington  Street,  St.  Paul,  MN 
55102.  PHONE:  (61Z>  221-7911.  UNDERWRITING  LIMITATION  b/: 
$112,284,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 


DE, 

DC, 

FL, 

GA, 

HI, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA 

MI, 

MN, 

MS, 

MO, 

MT, 

NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK 

OR, 

PA, 

PR, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI 

WY. 

INCORPORATED  IN 

:  Minnesota. 

ST.  PAUL  GUARDIAN  INSURANCE  COMPANY.  BUSINESS  ADDRESS t 
385  Washington  Street,  St.  Paul,  MN  55102.  PHONE: 


(612)  221-7911.  UNDERWRITING  LIMITATION  b/:  $2,654,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA 

HI, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

HI, 

MN, 

MS, 

MO 

MT, 

NE,  NH, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

RI, 

SC, 

SD, 

TN, 

TX 

UT, 

VT,  VA, 

WA, 

WV, 

WI. 

INCORPORATED  IN 

:  Minnesota . 

St.  Paul  Mercury  Insurance  Company.  BUSINESS  ADDRESS: 
385  Washington  Street,  St.  Paul,  MN  55102.  PHONE: 

(612)  221-7911.  UNDERWRITING  LIMITATION  b/:  $5,067,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

- 

Minnesota. 

Standard  Fire  Insurance  Company  (The) . 

BUSINESS  ADDRESS:  151  Farmington  Avenue,  Hartford,  CT 


06156.  PHONE:  (203)  273-0123.  UNDERWRITING  LIMITATION  b/: 


$54 

,181 

,000 

.  SURETY 

LICENSES 

i  c/ 

:  AL 

,  AK 

,  AZ 

,  AR 

,  CA 

,  CO 

,  CT 

DE, 

DC, 

FL, 

GA, 

HI, 

ID,  IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY.  INCORPORATED  IN:  Connecticut. 

Star  Insurance  Company.  BUSINESS  ADDRESS: 

26600  Telegraph  Road,  Southfield,  MI  48034.  PHONE: 
(313)  358-4020.  UNDERWRITING  LIMITATION  b/:  $2,368,000. 


SURETY  LICENSES 

c/: 

AK, 

AZ, 

AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

ID 

IL, 

IN,  IA, 

KS, 

KY, 

LA, 

MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NJ 

NM, 

NY,  ND, 

OH, 

OK, 

OR, 

PA, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

< 

> 

WA 

WV, 

WI,  WY. 

INCORPORATED  IN 

:  Michigan. 

State  Automobile  Mutual  Insurance  Company. 

BUSINESS  ADDRESS:  518  East  Broad  Street,  Columbus,  OH 
43215-3976.  PHONE:  (614)  464-5000.  UNDERWRITING 
LIMITATION  b/:  $33,487,000.  SURETY  LICENSES  c/:  AL,  AZ,  AR, 
CO,  FL,  GA,  IL,  IN,  IA,  KS,  KY,  MD,  MI,  MN,  MS,  MO,  MT,  NE, 
NC,  ND,  OH,  PA,  SC,  SD,  TN,  VA,  WV,  WI ,  WY.  INCORPORATED  IN: 
Ohio. 


See  Footnotes/Notes  at  end  of  Circular 
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State  Farm  Fire  and  Casualty  Company.  BUSINESS  ADDRESS: 
112  East  Washington  Street,  Bloomington,  IL  61701. 

PHONE:  (309)  766-2311.  UNDERWRITING  LIMITATION  b/ : 

$176,787,000.  SURETY  LICENSES  C /:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 


DW, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY 

INCORPORATED  IN:  Illinois. 


state  surety  company,  business  address:  p.o.  box  1976, 
Des  Moines,  IA  50306.  PHONE:  (515)  270-0009. 

UNDERWRITING  LIMITATION  b/:  $356,000.  SURETY  LICENSES  c/ :  AZ, 
CO,  DC,  ID,  IL,  IA,  KS,  MN,  MO,  MT,  NE,  NM,  ND,  OK,  SD,  WI, 
WY.  INCORPORATED  IN:  Iowa. 

Statewide  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  799,  Waukegan,  IL  60079.  PHONE:  (708)  662-0073. 
UNDERWRITING  LIMITATION  b/ :  $623,000.  SURETY  LICENSES  c/ :  AZ, 
AR,  IL,  IN,  IA,  MN,  MO,  NE,  NV,  OH,  TN,  WI.  INCORPORATED  IN: 
Illinois. 

SUN  INSURANCE  COMPANY  OF  NEW  YORK  2/ 

Sun  Insurance  Office  of  America  Inc..  BUSINESS  ADDRESS: 
10  East  50th  Street,  27th  Floor,  New  York,  NY  10022. 


^ PHONE:  (212)  753-8130.  UNDERWRITING  LIMITATION  b/ : 


$11 

,840 

,000 

.  SURETY 

LICENSES  c/ 

:  AL 

,  AK 

,  AZ 

,  AR, 

CA, 

CO 

,  CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO., 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

ND, 

OH, 

OK, 

PA, 

RI, 

( n 
O 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

Surety  Company  of  the  Pacific.  BUSINESS  ADDRESS: 

Post  Office  Box  1067,  Northridge,  CA  91328.  PHONE: 

(818)  894-7878.  UNDERWRITING  LIMITATION  b/ :  $601,000. 

SURETY  LICENSES  c/:  CA.  INCORPORATED  IN:  California. 

TEXAS  PACIFIC  INDEMNITY  COMPANY.  BUSINESS  ADDRESS: 
Diamond  Shamrock  Tower,  717  North  Harwood,  Dallas,  TX 
75201.  PHONE:  (214)  754-0777.  UNDERWRITING  LIMITATION  b/ : 
$666,000.  SURETY  LICENSES  c/:  AR,  TX.  INCORPORATED  IN:  Texas. 

TIG  Insurance  Company.  BUSINESS  ADDRESS: 

P.  O.  Box  152870,  Irving,  TX  75015-8810.  PHONE: 

(818)  596-5000.  UNDERWRITING  LIMITATION  b/ :  $86,355,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  California. 
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TIG  Insurance  Company  of  Michigan.  BUSINESS  ADDRESS: 

70  West  Michigan  Avenue,  Battle  Creek/  MI  49017.  PHONE: 
(818)  596-5000.  UNDERWRITING  LIMITATION  b/ :  $2,489,000. 
SURETY  LICENSES  c/ :  AR,  ID,  ILr  IN,  IA,  KS,  KY,  MI,  MN,  NY, 
SD,  TX,  UT,  WY.  INCORPORATED  IN:  Michigan. 


TIG  Premier  Insurance  Company.  BUSINESS  ADDRESS: 

333  South  Anita  Drive,  Orange,  CA  92668.  PHONE: 

(818)  596-5000.  UNDERWRITING  LIMITATION  b/ :  $12,197,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU,  HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO,  MT, 

NE, 

NV, 

NJ, 

NM, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN,  TX, 

UT, 

VT, 

VA, 

w 

> 

WA, 

WV, 

wi. 

WY. 

INCORPORATED  IN: 

California. 

Titan  Indemnity  Company.  BUSINESS  ADDRESS: 

P.O.  Box  60007,  San  Antonio,  TX  78209.  PHONE: 

(210)  824-4546.  UNDERWRITING  LIMITATION  b/ :  $3,689,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

HI 

ID, 

IL,  IN, 

IA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE 

NV, 

NJ,  NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

SC, 

SD, 

TN, 

TX, 

UT 

VT, 

VA,  WA, 

WI, 

WY. 

INCORPORATED  IN 

:  Texas. 

TRANSATLANTIC  REINSURANCE  COMPANY.  BUSINESS  ADDRESS: 

80  Pine  Street,  New  York,  NY  10005.  PHONE: 

(212)  770-2000.  UNDERWRITING  LIMITATION  b/:  $30,482,000. 
SURETY  LICENSES  c/ :  CT,  IL,  IN,  IA,  NV,  NM,  NY,  OH,  OK,  PA. 
INCORPORATED  IN:  New  York. 

Transcontinental  Insurance  company.  BUSINESS  ADDRESS: 
CNA  Plaza,  Chicago,  IL  60685.  PHONE:  (312)  822-50Q0. 
UNDERWRITING  LIMITATION  b/ :  $15,725,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

Transportation  Insurance  Company.  BUSINESS  ADDRESS: 

CNA  Plaza,  Chicago,  IL  60685.  PHONE:  (312)  822-5000. 
UNDERWRITING  LIMITATION  b/ :  $5,647,000.  SURETY  LICENSES  c/ : 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT 

VT, 

VA, 

WA, 

WI, 

WY. 

INCORPORATED  IN 

:  Illinois. 

See  Footnotes/Notes  at  end  of  Circular 
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Travelers  Indemnity  Company  (The).  BUSINESS  ADDRESS: 
One  Tower  Square,  Hartford,  CT  06183-6014.  PHONE: 

(203)  277-0111.  UNDERWRITING  LIMITATION  b/:  $147,728,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI# 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Connecticut. 

TRAVELERS  INDEMNITY  COMPANY  OF  AMERICA  (THE) . 

BUSINESS  ADDRESS:  211  Perimeter  Center  Parkway,  Atlanta,  GA 
30346.  PHONE:  (404)  393-7598.  UNDERWRITING  LIMITATION  b/: 


$8, 

394, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MI 

MN, 

MS, 

MO, 

MT, 

NE,  NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR 

PA, 

PR# 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY 

INCORPORATED  IN:  Georgia. 

Travelers  Indemnity  Company  of  Illinois  (The) . 


BUSINESS  ADDRESS:  184  Shuman  Blvd. ,  Naperville,  IL  60563. 
PHONE:  (708)  983-2245.  UNDERWRITING  LIMITATION  b/: 


$4, 

032, 

000. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI 

WY. 

INCORPORATED  IN 

:  Illinois. 

Travelers  Indemnity  Company  of  Rhode  Island  (The) . 

BUSINESS  ADDRESS:  One  Tower  Square,  Hartford,  CT 
06183-6014.  PHONE:  (203)  277-0111.  UNDERWRITING 


LIMITATION  b/:  $21, 

404, 

000. 

SURETY 

LICENSES 

c/: 

AL, 

AK, 

AZ 

AR, 

CA, 

CO,  CT,  DE, 

DC, 

FL, 

GA, 

HI, 

ID,  IL, 

IN, 

IA, 

KS, 

KY 

LA, 

ME, 

MD,  MA,  MI, 

MN, 

MS, 

MO, 

MT, 

NE,  NV, 

NH, 

NJ, 

NM, 

NY 

NC, 

ND, 

OH,  OK,  OR, 

PA, 

PR# 

RI# 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA 

VI, 

WA, 

WV,  WI,  WY. 

INCORPORATED  IN 

:  Rhode 

Island. 

Tri-State  Insurance  Company  of  Minnesota. 

BUSINESS  ADDRESS:  One  Roundwind  Road,  Luverne,  MN  56156. 
PHONE:  (507)  283-9561.  UNDERWRITING  LIMITATION  b/: 

$4,439,000.  SURETY  LICENSES  c/:  IL,  IN,  IA,  MN,  MO,  NE,  ND, 
OH,  SD,  WI.  INCORPORATED  IN:  Minnesota. 

Trinity  Universal  Insurance  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  655028,  Dallas,  TX  75265-5028.  PHONE: 
(214)  360-8000.  UNDERWRITING  LIMITATION  b/:  $29,464,000. 
SURETY  LICENSES  c/:  AL,  AZ,  AR,  CA,  CO,  GA,  ID,  IL,  IN,  IA, 
KS,  KY,  LA,  MI,  MS,  MO,  MT,  NE,  NM,  OH,  OK,  OR,  TN,  TX,  WA, 
WI/WY.  INCORPORATED  IN:  Texas. 


See  Footnotes/Notes  at  end  of  Circular 
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Trinity  Universal  Insurance  Company  of  Kansas,  Inc. 

BUSINESS  ADDRESS:  P.O.  Box  655028,  Dallas,  TX  75265-5028. 
PHONE:  (214)  360-8000.  UNDERWRITING  LIMITATION  b/: 

$848,000.  SURETY  LICENSES  c/:  AL,  AZ,  CO,  GA,  ID,  KS,  KY,  LA, 

MS,  MO,  MT,  NE,  OH,  OK,  OR,  TX,  WA,  WI.  INCORPORATED  IN: 
Kansas . 

Trumbull  Insurance  Company.  BUSINESS  ADDRESS: 

Hartford  Plaza,  Hartford,  CT  06115.  PHONE: 

(203)  547-5000.  UNDERWRITING  LIMITATION  b/:  $1,914,000. 
SURETY  LICENSES  c/:  AL,  AK,  CT,  DE,  DC,  IN,  MA,  MN,  MO,  NE, 

NJ,  OK,  PA,  RI,  WY.  INCORPORATED  IN:  Connecticut. 


Twin  City  Fire  Insurance  Company.  BUSINESS  ADDRESS: 
Hartford  Plaza,  Hartford,  CT  06115.  PHONE: 

(203)  547-5000.  UNDERWRITING  LIMITATION  b/:  $8,725,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV,. 

WI, 

WY. 

INCORPORATED  IN: 

Indiana . 

U.S.  Capital  Insurance  Company.  BUSINESS  ADDRESS: 

4  West  Red  Oak  Lane,  White  Plains,  NY  10604-3602.  PHONE: 
(914)  649-4757.  UNDERWRITING  LIMITATION  b/:  $914,000. 
SURETY  LICENSES  c/:  AL,  AZ,  CA,  DE,  DC,  FL,  GA,  IN,  IA,  LA, 
MD,  MI,  MT,  NE,  NV,  NM,  NY,  ND,  OH,  PA,  SD,  TN,  TX,  UT,  VA, 
WI.  INCORPORATED  IN:  NEW  YORK. 

ULICO  CASUALTY  COMPANY.  BUSINESS  ADDRESS: 

111  Massachusetts  Avenue,  NW,  Washington,  DC  20001. 

PHONE:  (202)  682-0900.  UNDERWRITING  LIMITATION  b/ : 


$5, 

377, 

000. 

SURETY  LICENSES 

C/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI 

MN, 

MS, 

MO, 

MT, 

NE,  NV, 

NJ, 

NM, 

NY, 

ND, 

OH, 

OK, 

OR, 

PA, 

SC 

SD, 

TN, 

TX, 

UT, 

VT,  VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

• 

• 

Delaware. 

Underwriters  Indemnity  Company.  BUSINESS  ADDRESS: 

8  Greenway  Plaza,  SUITE:  400,  Houston,  TX  77046.  PHONE: 
(713)  961-1300.  UNDERWRITING  LIMITATION  b/:  $406,000. 
SURETY  LICENSES  C/:  AL,  GA,  HI,  IL,  IN,  KS,  KY,  LA,  MS,  MO, 

MT,  NE,  NV,  Nti,  ND,  OH,  OK,  OR,  PA,  SD,  TN,  TX,  UT,  WA,  WV, 

WI,  WY.  INCORPORATED  IN:  Texas. 

UNDERWRITERS  REINSURANCE  COMPANY.  BUSINESS  ADDRESS: 
P.O.  Box  4030,  Woodland  Hills,  CA  91365.  PHONE: 

(818)  225-1000.  UNDERWRITING  LIMITATION  b/:  $24,772,000. 
SURETY  LICENSES  c/:  AZ,  CA,  DE,  DC,  ID,  IL,  IA,  MS,  NE,  NV, 

NM,  NY,  OH,  PA,  RI,  TX,  UT,  WI.  INCORPORATED  IN: 

New  Hampshire.  * 

See  Footnotes/Notes  at  end  of  Circular 
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Unigard  Security  Insurance  Company.  BUSINESS  ADDRESS: 
1215  Fourth  Avenue,  Seattle,  WA  98161-0196.  PHONE: 

(206)  292-7861.  UNDERWRITING  LIMITATION  b /:  $7,171,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA 

IN, 

IA,  KS, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH 

NM, 

NC,  ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA 

WA, 

WV,  WI. 

INCORPORATED  IN 

:  Washington 

• 

Union  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  80439,  Lincoln,  NE  68501-0439.  PHONE: 

(402)  476-7688.  UNDERWRITING  LIMITATION  b/ :  $2,326,000. 
SURETY  LICENSES  c/ :  AR,  CO,  DC,  ID,  IA,  KS,  MD,  MN,  MS,  MO, 
MT,  NE,  ND,  OK,  SD,  TX,  UT,  VA,  WA,  WY.  INCORPORATED  IN: 
Nebraska . 

United  Capitol  Insurance  Company.  6/  BUSINESS  ADDRESS: 
1400  Lake  Hearn  Drive,  Atlanta,  GA  30319.  PHONE: 

(404)  843-5599.  UNDERWRITING  LIMITATION  b/ :  $6,568,000. 
SURETY  LICENSES  c/:  AZ,  WI.  INCORPORATED  IN:  Wisconsin. 

United  Coastal  Insurance  Company.  J/  BUSINESS  ADDRESS: 
P.O.  Box  2350,  233  Main  Street,  New  Britain,  CT  06050-2350. 
PHONE:  (203)  223-5000.  UNDERWRITING  LIMITATION  b/: 

$3,716,000.  SURETY  LICENSES  c/:  AZ.  INCORPORATED  IN:  Arizona. 

United  Fire  &  Casualty  Company.  BUSINESS  ADDRESS: 

P.O.  Box  73909,  Cedar  Rapids,  IA  52407.  PHONE: 

(319)  399-5700.  UNDERWRITING  LIMITATION  b/ :  $11,128,000. 


SURETY  LICENSES 

C/: 

AK, 

AZ, 

AR, 

CA, 

CO, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA,  MD, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NJ, 

NM, 

NY, 

ND, 

OH, 

OK, 

OR,  SC, 

SD, 

TX, 

UT, 

WA, 

WI, 

WY. 

INCORPORATED  IN: 

Iowa. 

UNITED  NATIONAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
Three  Bala  Plaza  East,  SUITE:  300,  Bala  Cynwyd,  PA  19004. 
PHONE:  (610)  664-1500.  UNDERWRITING  LIMITATION  b/ : 

$8,730,000.  SURETY  LICENSES  c/ :  PA.  INCORPORATED  IN: 
Pennsylvania . 

United  Pacific  Insurance  Company.  BUSINESS  ADDRESS: 

4  Penn  Center  Plaza,  Philadelphia,  PA  19103.  PHONE: 
(215)  864-4000.  UNDERWRITING  LIMITATION  b/:  $4,631,000. 


SURETY 

LICENSES 

c/: 

AL, 

AK, 

AS, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

GU, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN:  Pennsylvania. 

United  Pacific  Insurance  Company  of  New  York. 

BUSINESS  ADDRESS:  4  Penn  Center  Plaza,  Philadelphia,  PA 
19103.  PHONE:  (215)  864-4000.  UNDERWRITING  LIMITATION  b/ : 
$2,112,000.  SURETY  LICENSES  c/:  NY.  INCORPORATED  IN:  New  York. 


See  Footnotes/Notes  at  end  of  Circular 
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United  States  Fidelity  and  Guaranty  company. 

BUSINESS  ADDRESS:  Post  Office  Box  1138,  100  Light  Street, 
Baltimore,  MD  21203.  PHONE:  (410)  547-3000. 

UNDERWRITING  LIMITATION  b/:  $97,767,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

Ri. 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

W V, 

WI, 

WY. 

INCORPORATED  IN 

:  Maryland. 

UNITED  STATES  FIRE  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
6  Sylvan  Way,  Parsippany,  NJ  07054.  PHONE: 

(201)  285-9300.  UNDERWRITING  LIMITATION  b/:  $29,885,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

UNITED  SURETY  AND  INDEMNITY  COMPANY.  BUSINESS  ADDRESS: 
P.O.  Box  3432,  Old  San  Juan  Station,  San  Juan,  PR 
00902-3432.  PHONE:  (809)  722-8896.  UNDERWRITING 
LIMITATION  b/:  $222,000.  SURETY  LICENSES  c/:  PR. 
INCORPORATED  IN:  Puerto  Rico. 

UNIVERSAL  BONDING  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
518  Stuyvesant  Avenue,  Lyndhurst,  NJ  07071.  PHONE: 

(201)  438-7223.  UNDERWRITING  LIMITATION  b/:  $805,000. 
SURETY  LICENSES  c/:  NJ.  INCORPORATED  IN:  New  Jersey. 

UNIVERSAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

G.P.O.  Box  71338,  San  Juan,  PR  00936.  PHONE: 

(809)  793-7202.  UNDERWRITING  LIMITATION  b/:  $4,035,000. 
SURETY  LICENSES  c/:  PR.  INCORPORATED  IN:  Puerto  Rico. 

Universal  Surety  Company.  BUSINESS  ADDRESS: 

Post  Office  Box  80468,  Lincoln,  NE  68501.  PHONE: 

(402)  435-4302.  UNDERWRITING  LIMITATION  b/:  $2,156,000. 
SURETY  LICENSES  c/:  AZ,  CO,  ID,  IL,  IA,  KS,  MI,  MN,  MO,  MT, 
NE,  NM,  ND,  OH,  OK,  OR,  SD,  UT,  WI,  WY.  INCORPORATED  IN: 
Nebraska. 

Universal  Surety  of  America.  BUSINESS  ADDRESS: 

P.O.  Box  1068,  Houston,  TX  77251-1068.  FHONE : 

(713)  722-4600.  UNDERWRITING  LIMITATION  b/:  $628,000. 
SURETY  LICENSES  c/:  AL,  AR,  CO,  FL,  GA,  KS,  LA,  MS,  MO,  NM. 
NC,  OK,  SC,  TN,  TX.  INCORPORATED  IN:  Texas. 


See  Footnotes/Notes  at  end  of  Circular 
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UNIVERSAL  UNDERWRITERS  INSURANCE  COMPANY. 

BUSINESS  ADDRESS:  6363  College  Blvd. ,  Overland  Park,  KS 
66211.  PHONE:  (913)  339-1000.  UNDERWRITING  LIMITATION  b/ : 
$33,003,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA, 

MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 

OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 

INCORPORATED  IN:  Missouri. 

Utica  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  530,  Utica,  NY  13503-0530.  PHONE: 

(315)  734-2000.  UNDERWRITING  LIMITATION  b/:  $19,602,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC,  SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

' 

Valley  Forge  Insurance  Company.  BUSINESS  ADDRESS: 

CNA  Plaza,  Chicago,  IL  60685.  PHONE:  (312)  822-5000. 
UNDERWRITING  LIMITATION  b/:  $12,569,000.  SURETY  LICENSES  c/: 


AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, ,  GA, 

ID,  IL, 

IN, 

IA 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO,  MT, 

NE,  NV, 

NH, 

NJ 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI  • 

SC,  SD, 

TN,  TX, 

UT, 

VT 

VA*, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Pennsylvania . 

VAN  TOL  SURETY  COMPANY,  INCORPORATED.  BUSINESS  ADDRESS: 
424  Fifth  Street,  Brookings,  SD  57006.  PHONE: 

(605)  692-6294.  UNDERWRITING  LIMITATION  b/:  $198,000. 

SURETY  LICENSES  c/ :  SD.  INCORPORATED  IN:  South  Dakota. 


VESTA  FIRE  INSURANCE  CORPORATION.  BUSINESS  ADDRESS: 
P.O  Box  43360,  Birmingham,  AL  35243-3360.  PHONE: 

(205)  970-7000.  UNDERWRITING  LIMITATION  b/ :  $20,275,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

DC, 

IL,  IN, 

IA, 

KS,  : 

MN, 

MO,  MT, 

NE, 

NV, 

NJ, 

NC, 

ND, 

OH, 

OK, 

OR,  PA, 

RI, 

SC,  ! 

TN, 

TX,  UT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Alabama 

Vigilant  Insurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  1615,  15  Mountain  View  Road,  Warren,  NJ 
07061-1615.  PHONE:  (908)  903-2000.  UNDERWRITING 


LIMITATION  b/:  $31, 

776, 

000. 

SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO,  CT,  DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD,  MA,  MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH,  OK,  OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

VI, 

WA,  WV,  WI,  WY.  INCORPORATED  IN:  New  York. 


See  Footnotes/Notes  at  end  of  Circular 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Notices  34185 


Washington  International  Insurance  Company. 

BUSINESS  ADDRESS:  1930  Thoreau  Drive,  SUITE:  101, 


Schaumburg, 

IL 

60173. 

PHONE: 

(708)  490-1850 

UNDERWRITING  LIMITATION  b/ : 

$1, 

300,000.  SURETY 

LICENSES 

c/: 

AL,  AK,  hZ, 

AR, 

CA,  CO, 

DC, 

FL, 

GA,  HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY,  LA,  MD, 

MA, 

MI,  MN, 

MS, 

MO, 

NE,  NV,  NM, 

NY, 

NC, 

ND, 

OH, 

OK,  OR,  PA, 

SC, 

SD,  TN, 

TX, 

UT, 

VA,  WA,  WI, 

WY. 

INCORPORATED  IN:  Arizona. 

West  American  Insurance  Company.  BUSINESS  ADDRESS: 
136  North  Third  Street,  Hamilton,  OH  45025.  PHONE: 
(513)  867-3000.  UNDERWRITING  LIMITATION  b/:  $51,779,000. 


SURETY  LICENSES 

c/: 

AL, 

AZ, 

AR, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

ID, 

IL, 

IN,  IA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NJ, 

NM,  NY, 

NC, 

ND, 

OH, 

OR, 

PA, 

SC, 

SD, 

TN, 

TX, 

UT, 

VA, 

WA 

WV, 

WI,  WY. 

INCORPORATED  IN 

:  California 

. 

Westchester  Fire  Insurance  Company.  BUSINESS  ADDRESS: 
Six  Concourse  Parkway,  SUITE:  2700,  Atlanta,  GA  30328-5346. 
PHONE:  (404)  393-9955.  UNDERWRITING  LIMITATION  b/ : 


$16 

,555 

,000 

.  SURETY 

LICENSES 

c/ 

:  AL, 

AK, 

AS 

,  AZ 

,  AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI, 

ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

PR, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN 

:  New  York. 

Western  Surety  Company.  BUSINESS  ADDRESS: 

P.O.  Box  5077,  Sioux  Falls,  SD  57117-5077.  PHONE: 
(605)  336-0850.  UNDERWRITING  LIMITATION  b/ :  $3,545,000. 


SURETY  LICENSES 

c/: 

AL, 

AK, 

AZ, 

AR, 

CA, 

CO, 

CT, 

DE, 

DC, 

FL, 

GA, 

HI,  ID, 

IL, 

IN, 

IA, 

KS, 

KY, 

LA, 

ME, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT,  NE, 

NV, 

NH, 

NJ, 

NM, 

NY, 

NC, 

ND, 

OH, 

OK, 

OR, 

PA, 

RI, 

SC, 

SD,  TN, 

TX, 

UT, 

VT, 

VA, 

WA, 

WV, 

WI, 

WY. 

INCORPORATED  IN: 

South  Dakota. 

Westfield  Insurance  Company,  BUSINESS  ADDRESS: 

P.O.  Box  5001,  Westfield  Ctr. ,  OH  44251-5001.  PHONE: 
(216)  887-0101.  UNDERWRITING  LIMITATION  b/ :  $20,576,000. 


SURETY  LICENSES 

c/: 

AL, 

AZ, 

AR, 

CA, 

CO, 

DE, 

DC, 

FL, 

GA, 

ID 

IL, 

IN,  IA, 

KS, 

KY, 

LA, 

MD, 

MA, 

MI, 

MN, 

MS, 

MO, 

MT, 

NE, 

NV 

NJ, 

NM,  NY, 

NC, 

ND, 

OH, 

OK, 

PA, 

RI, 

SC, 

SD, 

TN, 

TX, 

UT, 

VT 

VA, 

WA,  WV, 

WI, 

WY. 

INCORPORATED  IN 

:  Ohio. 

Westfield  National  Insurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  5001,  Westfield  Ctr.,  OH  44251-5001.  PHONE: 

(216)  887-0101.  UNDERWRITING  LIMITATION  b/:  $5,642,000. 
SURETY  LICENSES  c/ :  CA,  IA,  OH.  INCORPORATED  IN:  Ohio. 


See  Footnotes/Notes  at  end  of  Circular 
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WINTERTHUR  REINSURANCE  CORPORATION  OF  AMERICA. 

BUSINESS  ADDRESS:  Two  World  Financial  Center, 

225  Liberty  Street,  42nd  Floor,  New  York,  NY  10281. 

PHONE:  (212)  416-5700.  UNDERWRITING  LIMITATION  b/: 

$21,076,000.  SURETY  LICENSES  c/:  AL,  AZ,  CA,  DE,  DC,  IL,  IN, 
KY,  MI,  MN,  MS,  MT,  NE,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 

RI,  SC,  SD,  TX,  UT,  VT,  WA,  WV,  WI.  INCORPORATED  IN:  NEW  YORK. 

ZENITH  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

21255  Califa  Street,  Woodland  Hills,  CA  91367.  PHONE: 

(818)  713-1000.  UNDERWRITING  LIMITATION  b/ :  $20,134,000; 
SURETY  LICENSES  c/:  AZ,  AR,  CA,  CO,  HI,  ID,  NM,  OK,  OR,  TX, 

UT.  INCORPORATED  IN:  CALIFORNIA. 


See  Footnotes/Notes  at  end  of  Circular 
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COMPANIES  HOLDING  CERTIFICATES  OF  AUTHORITY  AS  ACCEPTABLE 
REINSURING  COMPANIES  UNDER  SECTION  223.3(b)  OF  TREASURY 
CIRCULAR  NO.  297.  REVISED  SEPTEMBER  1.  1978  TSee  Note  (ell 


FOLKSAMERICA  REINSURANCE*  COMPANY.  BUSINESS  ADDRESS: 

One  Liberty  Plaza,  19th  Floor,  New  York,  NY  10006. 

PHONE:  (212)  312-2500.  UNDERWRITING  LIMITATION  b/: 

$9,942,000. 

Frankona  America  Reinsurance  Company.  BUSINESS  ADDRESS: 

P.O.  Box  419069 ,  Kansas  City,  MO  64141-6069.  PHONE: 

(816)  471-2200.  UNDERWRITING  LIMITATION  b/:  $10,798,000. 

Generali  -  U.S.  Branch.  BUSINESS  ADDRESS: 

One  Liberty  Plaza,  New  York,  NY  10006.  PHONE: 

(212)  602-7600.  UNDERWRITING  LIMITATION  b/ :  $6,460,000. 

GREAT  LAKES  REINSURANCE  COMPANY  (THE),  U.S.  BRANCH. 

BUSINESS  ADDRESS:  Wall  Street  Plaza,  88  Pine  Street, 

New  York,  NY  10005-1894.  PHONE:  (212)  809-1061. 

UNDERWRITING  LIMITATION  b/:  $5,217,000. 

* 

Munich  Reinsurance  Company,  U.S.  Branch. 

BUSINESS  ADDRESS:  560  Lexlhgton  Ave.,  New  York,  NY  10022. 

PHONE:  (212)  310-1800.  UNDERWRITING  LIMITATION  b/ : 

$44,330,000. 

Swiss  Reinsurance  Company,  U.S.  Branch. 

BUSINESS  ADDRESS:  237  Park  Avenue,  New  York,  NY  10017. 

PHONE:  (212)  907-8000.  UNDERWRITING  LIMITATION  b/ : 

$33,891,000. 

Tokio  Marine  and  Fire  Insurance  Company,  Limited  (The),  U.S.  Branch. 
BUSINESS  ADDRESS:  101  Park  Avenue,  New  York,  NY  10178. 

PHONE:  (212)  297-6600.  UNDERWRITING  LIMITATION  b/ : 

$15,693,000. 

Western  Atlantic  Reinsurance  Corporation. 

BUSINESS  ADDRESS:  380  Madison  Avenue,  New  York,  NY  10017. 

PHONE:  (212)  973-5800.  UNDERWRITING  LIMITATION  b/ : 

$10,109,000. 

Zurich  Insurance  Company,  U.S.  Branch. 

BUSINESS  ADDRESS:  1400  American  Lane,  Schaumburg,  IL  60196. 

PHONE:  (708)  605-6000.  UNDERWRITING  LIMITATION  b/ : 

$64,363,000. 


See  Footnotes/Notes  at  end  of  Circular 
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FOOTNOTES 


1/  Nobel  Insurance  Company  changed  its  State  of  Domicile  from 
South  Carolina  to  Texas,  effective  December  17,  1993. 

2/  SUN  INSURANCE  COMPANY  OF  NEW  YORK  changed  its  name  to  CHUBB 
INDEMNITY  INSURANCE  COMPANY,  effective  March  17,  1994. 

3/  Consolidated  Surety  Insurance  Company,  Inc.  redomesticated 
from  New  Mexico  to  California  and  changed  its  name  to  AMERICAN 
CONTRACTORS  INDEMNITY  COMPANY,  effective  May  23,  1994. 

4/  Frontier  Insurance  Company  is  required  by  State  law  to  conduct 
business  in  the  States  of  Arkansas,  Florida,  Iowa,  Nevada, 
North  Dakota,  Texas  and  Utah  as  Frontier  Insurance  Company  DBA 
Frontier  Insurance  Company  of  New  York.  In  Missouri,  Frontier 
Insurance  Company  is  required  by  State  law  to  conduct  business 
as  New  York  Frontier  Insurance  Company. 

5/  U.S.  Capital  Insurance  Company  is  required  by  State  law  to 
conduct  business  in  the  State  of  California  as  MultiPlus 
Insurance  Co. 

♦ 

6/  United  Capitol  Insurance  Company  and  United  Coastal  Insurance 
Company  are  both  approved  surplus  lines  carriers  in  all  fifty 
states.  Such  approval  may  indicate  that  the  Company  is 
authorized  to  write  surety  in  a  particular  state,  even  though 
the  Company  is  not  licensed  in  the  State.  Questions  related 
to  this,  may  be  directed  to  the  appropriate  State  Insurance 
Department . 

2/  This  Company  has  a  name  very  similar  to  another  company  that 
is  NOT  certified  by  this  Department.  Please  ensure  that  the 
name  of  the  company  and  the  State  of  Incorporation  are  exactly 
as  they  appear  in  this  Circular. 


NOTES 

(a)  All  Certificates  of  Authority  expire  June  30,  and  are 
renewable  July  1,  annually.  Companies  holding  Certificates  of 
Authority  as  acceptable  sureties  on  Federal  bonds  are  also 
acceptable  as  reinsuring  companies. 

(b)  The  Underwriting  Limitations  published  herein  are  on  a 

per  bond  basis.  Treasury  requirements  do  not  limit  the  penal  sum 
(face  amount)  of  bonds  which  surety  companies  may  provide. 
However ,  when  the  penal  sum  exceeds  a  company^  Underwriting 
Limitation.  the  excess  must  be  protected  by  co- insurance, 
reinsurance,  or  other  methods  in  accordance  with  Treasury  Circular 
297,  Revised  September  1,  1978  (31  CFR  Section  223.10,  Section 

223.11)  .  Treasury  refers  to  a  bond  of  this  type  as  an  Excess  Risk. 
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When  Excess  Risks  on  bonds  in  favor  of  the  United  States  are 
protected  bv  reinsurance,  such  reinsurance  is  to  be  effected  by  use 
of  a  Federal  reinsurance  form  to  be  filed  with  the  bond  or  within 
45  days  thereafter.  In  protecting  such  excess  risks,  the 
underwriting  limitation  in  force  on  the  day  in  which  the  bond  was 
provided  will  govern  absolutely. 

(c)  A  surety  company  must  be  licensed  in  the  State  or  other 
area  in  which  it  provides  a  bond,  but  need  not  be  licensed  in  the 
State  or  other  area  in  which  the  principal  resides  or  where  the 
contract  is  to  be  performed  [28  Op.  Atty.  Gen.  127,  Dec.  24,  1909; 
31  CFR  Section  223.5  (b) ] .  The  term  "other  area"  includes  the 
District  of  Columbia,  American  Samoa,  Guam,  Puerto  Rico,  and  the 
Virgin  Islands. 

License  information  in  this  Circular  is  provided  to  the 
Treasury  Department  by  the  companies  themselves.  For  updated 
license  information,  vou  mav  contact  the  company  directly  or  the 
applicable  State  Insurance  Department.  For  further  assistance, 
contact  the  Surety  Bond  Branch. 

(d)  FEDERAL  PROCESS  AGENTS:  Treasury  approved  surety 

companies  are  required  to  appoint  Federal  process  agents  in  accord 
with  31  U.S.C.  9306  and  31  CFR  224  in  the  following  districts: 

Where  the  principal _ resides;  where  the  obligation  is  to  be 

performed:  and  in  the  District  of  Columbia  where  the  bond  is 
returnable  or  filed.  No  process  agent  is  required  in  the  State  or 
other  area  where  the  company  is  incorporated  (31  CFR  Section 
224.2).  The  name  and  address  of  a  particular  surety's  process 
agent  in  a  particular  Federal  Judicial  District  may  be  obtained 
from  the  Clerk  of  the  U.S.  District  Court  in  that  district.  (The 
appointment  documents  are  on  file  with  the  clerks.)  (NOTE:  A 
surety  company's  underwriting  agent  who  furnishes  its  bonds  may  or 
may  not  be  its  authorized  process  agent.) 

SERVICE  OF  PROCESS:  Process  should  be  served  on  the  Federal 
process  agent  appointed  by  a  surety  in  a  judicial  district,  except 
whei  w  the  appointment  of  such  agent  is  pending  or  during  the 
absence  of  such  agent  from  the  district.  Only  in  the  event  an 
agent  has  not  been  duly  appointed,  or  the  appointment  is  pending, 
or  the  agent  is  absent  from  the  district,  should  process  be  served 
directly  on  the  Clerk  of  the  court  pursuant  to  the  provisions  of 
31  U.S.C.  9306. 

(e)  Companies  holding  Certificates  of  Authority  as  acceptable 
reinsuring  companies  are  acceptable  only  as  reinsuring  companies 
on  Federal  bonds. 


(f)  Some  companies  may  be  approved  surplus  lines  carriers  in 
various  states.  Such  approval  may  indicate  that  the  company  is 
authorized  to  write  surety  in  a  particular _ state,  even  though jthe 
company  is  not  licensed  in  the  state.  Questions  related  to  this 
may  be  directed  to  the  appropriate  State  Insurance  Department. 

[FR  Doc.  94-15889  Filed  6-30-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  71  and  93 

[Docket  No.  26968;  Notice  No.  94-23] 

Offshore  Airspace  Reconfiguration; 
Valparaiso,  FL  Terminal  Area 

AGENCY:  Federal  Aviation 
Administration  (FA A),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to  retain 
the  Valparaiso,  Florida  Terminal  Area 
and  Special  Air  Traffic  Rules  in  part  93 
of  the  FAR;  amend  the  Class  D  airspace 
areas  for  Eglin  Air  Force  Base  (AFB), 
Eglin  AF  Auxiliary  No.  3  Duke  Field, 
and  Hurlburt  Field;  amend  the 
Crest  view  Class  E  airspace  area;  and 
delete  the  Eglin  Class  D  North-South 
corridor.  Additionally,  the  FAA 
proposes  to  modify  the  established 
North-South  and  East-West  corridors 
associated  with  the  Valparaiso,  Florida 
Terminal  Area  and  Eglin  AFB  in  part  93 
of  the  FAR.  The  FAA  is  proposing  this 
action  to  simplify  operating  procedures, 
airspace  assignment  and  airspace  use. 
The  intended  effect  of  this  proposed 
action  is  to  continue  to  provide  for  the 
safe  operational  mix  of  military  and 
civil  aircraft  within  the  Valparaiso, 
Florida  Terminal  Area. 

DATES:  Comments  must  be  submitted  on 
or  before  August  15, 1994. 

ADDRESSES:  Comments  on  this  NPRM 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (ACC— 200),  Docket  No.  26968, 
800  Independence  Avenue  SW., 
Washington,  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
26968.  The  official  docket  may  be 
examined  in  the  Office  of  the  Chief 
Counsel,  Room  915G,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.,  except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  C.  White,  Air  Traffic  Rules 
Branch,  ATP-230,  Airspace  Rules  and 
Aeronautical  Information  Division, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 

Washington,  D.C.  20591;  telephone 
(202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 


the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  should 
identify  the  regulatory  docket  or  notice 
number  and  should  be  submitted  in 
triplicate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  specified  will  be  considered 
by  the  Administrator  before  taking 
action  on  this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comment  to  Docket 
No.  26968.”  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-220,  800 
-Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM’s 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

The  Offshore  Airspace 
Reconfiguration  Final  Rule  (58  FR 
12128;  March  2, 1993),  which  replaced 
the  Valparaiso,  Florida  Terminal  Area 
with  the  Eglin  Florida  Class  D  airspace 
area,  became  effective  on  December  9, 
1993.  This  rule  also  amended  part  71  of 
the  FAR  to  revoke  the  Eglin  AFB, 
Florida  and  the  Eglin  Air  Force 
Auxiliary  No.  3,  Duke  Field,  Florida 
Class  D  airspace  areas;  modified  the 
Hurlburt  Field,  Florida  Class  D  airspace 
area  and  the  Crestview,  Florida  Class  E 
airspace  area;  and  established  the  Eglin, 
Florida  Class  D  North-South  corridor. 
However,  by  a  separate  rulemaking 


action  (58  FR  63274;  November  30, 

1993),  this  portion  of  the  Offshore 
Airspace  Reconfiguration  Final  Rule 
was  delayed  until  December  8, 1994. 

This  delay  permitted  the  FAA  and  the 
Department  of  Defense  (DOD)  to 
conduct  a  micro-review  of  the  effects  of 
the  airspace  reclassification  on  this  area. 
On  December  8, 1994,  the  Valparaiso, 
Florida  Terminal  Area  is  scheduled  to 
be  replaced  with  the  Eglin,  Florida  Class 
D  airspace  areas. 

Need  for  Rulemaking 

The  Eglin  Florida  Class  D  airspace 
area,  as  promulgated  in  the  Offshore 
Airspace  Reconfiguration  Final  Rule, 
provides  for  one  airspace  area  for  the 
North-South  corridor  and  one  for  the 
East-West  corridor.  If  the  Eglin,  Florida 
Class  D  airspace  area  becomes  effective 
on  December  8, 1994,  civil  aircraft 
would  be  required  to  establish  and 
maintain  two-way  radio 
communications  with  the  Eglin  Radar 
Control  Facility  (ERCF),  prior  to 
entering  the  Eglin,  Florida  Class  D 
airspace  area.  The  ERCF  would  be 
required  to  provide  class  D  services  if 
workload  or  traffic  conditions  permit. 
However,  if  contr  oller  workload  or 
traffic  conditions  prevent  immediate 
availability  of  Class  D  services,  the 
ERCF  controllers  would  be  required  to 
inform  the  pilot  to  remain  outside  the 
Class  D  airspace  areas  until  services  can 
be  provided. 

The  joint  FAA  and  DOD  micro-review 
of  procedures  and  operations  was 
conducted  to  determine  the  amount  and 
extent  of  controlled  airspace  necessary 
to  contain  certain  air  traffic  control 
operations.  The  following  data 
summarizes  the  results  of  this  micro- 
review: 

(1)  In  1993,  ERFC  logged  a  traffic 
count  of  223,627  total  operations.  Of 
this  total  39%  (86,137)  were  civilian 
operations.  Military  operations  were 
61%  (137,490)  and  represented  a  16% 
increase  over  the  total  number  of 
operations  for  the  preceding  year. 

(2)  A  total  of  9,385  military  missions 
were  flown  in  Eglin’s  restricted  areas 
during  1993.  This  is  approximately  a 
17%  increase  in  restricted  area  usage 
over  the  preceding  year. 

(3)  During  1993,  the  Eglin  AFB 
recorded  424  corridor  penetrations.  A 
corridor  penetration  occurs  when  one  or 
more  military  aircraft  transits  the  North- 
South  or  East-West  corridors  flying 
between  Eglin’s  Special  Use  Airspace 
(SUA)  areas  as  part  of  their  mission 
profile.  Consistent  with  the  projected 
increases  in  military  operations,  these 
events  are  forecast  to  increase  in  1994. 

(4)  If  the  Eglin,  Florida  Class  D 
airspace  area  becomes  effective  on 
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December  8. 1994,  the  requirement  to 
establish  positive  air  traffic  control  in 
the  North-South  and  East-West  corridors 
would  lead  to  dramatic  increases  in  air 
traffic  and  ERCF  controller  workload. 
These  increases  in  air  traffic  and 
controller  workload  would  increase  air 
traffic  control  delays  imposed  on  civil 
and  military  aircraft,  both  in  the  air  and 
on  the  ground. 

(5)  Under  the  Valparaiso,  Florida, 
Special  Air  Traffic  Rules  in  part  93  of 
the  FAR,  access  to  the  North-South 
corridor  is  limited  during  military 
operations,  but  access  to  the  East-West 
corridor  is  not  impeded.  However, 
under  the  Eglin  Class  D  airspace  area, 
during  military  operations,  access  to  the 
entire  Class  D  airspace  area  (both  the 
North-South  and  East-West  corridors) 
will  be  limited. 

Based  on  the  foregoing,  the  FAA  has 
determined  that  the  Eglin,  Florida  Class 
D  airspace  area  would  not  meet  the 
airspace  needs  for  that  area. 

Accordingly,  it  is  necessary  to  retain  the 
Valparaiso,  Florida  Terminal  Area  and 
Special  Air  Traffic  Rules  contained  in 
part  93  of  the  FAR  to  accommodate  the 
actual  and  projected  increase  in  air 
traffic  while  maintaining  the  same  level 
of  safety  for  aircraft  transiting  the  North- 
South  and  East-West  corridors. 

Accordingly,  to  enhance  safety  in  the 
immediate  vicinity  of  the  Eglin  AFB,  the 
FAA  proposes  to  move  the  southern 
boundary  of  the  North-South  corridor 
from  its  present  lateral  position  north  of 
Eglin  AFB  to  a  position  south  to  Eglin 
AFB  coincident  with  latitude  30°25'01" 
North.  The  existing  designation  of  the 
North-South  Corridor  from  surface  to  an 
unlimited  altitude  was  found  to  be 
excessive.  Therefore,  the  FAA  proposes 
to  modify  the  North-South  corridor 
airspace  ceiling. 

The  FAA  also  proposes  to  modify  the 
center  portion  of  the  East-West  corridor 
to  include  airspace  from  the  surface  up 
to  but  not  including  18,000  ft.  MFL.  The 
East-West  corridor  located  below 
Restricted  Areas  R-2915C,  R-2919B, 
and  R-2914B,  excluding  the  center 
portion,  extends  from  the  surface  up  to 
but  not  including  8,500  feet  MSL.  This 
effectively  would  divide  the  East-West 
corridor  into  3  separate  sections. 

This  proposed  action  would  simplify 
operating  procedures  and  the  complex 
aeronautical  charting  of  Eglin’s  airspace. 
Moreover,  it  would  further  reduce  the 
potential  hazard  of  VFR  aircraft  crossing 
the  flight  paths  of  high  speed,  high 
performance,  and  often  armed  military 
aircraft  transiting  to/from/between 
Eglin’s  most  commonly  used  East  (R- 
2914A,  R-2919A)  and  West  (R-2915A, 
R-2915B)  ranges. 


The  Offshore  Airspace 
Reconfiguration  Final  Rule  discussed 
the  Eglin  Florida  Class  D  airspace  area 
in  the  preamble.  The  final  rule, 
however,  did  not  include  the  regulatory 
text  for  the  Eglin,  Florida  Class  D 
airspace  area.  Therefore,  this  action 
amends  the  intent  of  the  FAA  by 
rescinding  the  Eglin,  Florida  Class  D 
airspace  area. 

This  action  amends  the  incorporation 
by  reference  in  14  CFR  part  71.1  of  FAA 
Order  7400.9A,  Airspace  Designation 
and  Reporting  Points,  dated  June  17, 
1993,  and  effective  September  16, 1993 
by:  (1)  revising  the  Eglin  AFB,  and  the 
Eglin  AF  Auxiliary  No.  3,  Duke  Field 
Florida  Class  D  airspace  areas;  (2) 
deleting  the  pending  amendments  for 
the  Hurlburt  Field,  Florida  Class  D 
airspace  area,  and  the  Crestview,  Florida 
Class  E  airspace  area;  and  (3)  deleting 
the  Eglin,  Florida  Class  D  North-South 
corridor. 

The  Proposal 

The  FAA  proposes  to  retain  the 
Valparaiso,  Florida  Terminal  Area  and 
Special  Air  Traffic  Rules  in  part  93  of 
the  FAR;  amend  the  Class  D  airspace 
areas  for  Eglin  AFB,  the  Eglin  AF 
Auxiliary  No.  3  Duke  Field,  and  the 
Hurlburt  Field;  amend  the  Crestview 
Class  E  airspace  area;  and  delete  the 
Eglin  Class  D  North-South  corridor. 
Additionally,  the  FAA  proposes  to 
revise  the  North-South  corridor  airspace 
area  by  reestablishing  the  vertical  limits 
of  that  corridor  from  the  surface  up  to 
but  not  including  18,000  feet  MSL  and 
by  moving  the  southern  boundary  from 
its  present  lateral  position  north  of  Eglin 
AFB  to  a  position  south  of  Eglin  AFB 
coincident  with  latitude  30°25'01" 

North.  Further,  the  FAA  proposes  to 
modify  the  center  portion  of  the  East- 
West  corridor  to  include  airspace  from 
the  surface  up  to  but  not  including 
18,000  ft  MSL.  This  would  effectively 
divide  the  East-West  corridor  into  the 
following  three  sections: 

(1)  The  west  section  would  include 
that  East-West  corridor  airspace  area 
underlying  Restricted  Area  R-2915C 
and  extending  upward  from  the  surface 
to,  but  not  including,  8,500  feet  MSL. 

(2)  The  center  section  would  include 
that  East-West  corridor  airspace  areas 
that  does  not  underlie  any  of  the 
restricted  areas  associated  with  Eglin 
AFB  and  extends  upward  from  the 
surface  to,  but  not  including  18,000  feet 
MSL. 

(3)  The  east  section  would  include 
that  East -West  corridor  airspace  area 
underlying  Restricted  Areas  R-2919B 
and  R-2914B  extending  from  the  surface 
up  to,  but  not  including,  8,500  ft  MSL. 


Economic  Evaluation 

Proposed  changes  to  federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule:  (1)  would  generate  benefits  that 
justify  its  costs  and  is  not  “a  significant 
regulatory  action”  as  defined  in  the 
Executive  Order;  (2)  is  not  significant  as 
defined  in  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 
not  constitute  a  barrier  to  international 
trade.  These  analyses  are  summarized 
below. 

Costs 

The  FAA  has  determined  that  there 
would  be  little  or  no  cost  associated 
with  implementation  of  the  proposed 
modification.  This  determination  is 
based  on  the  following  reasons. 

The  proposed  rule  would  impose  no 
additional  administrative,  personnel,  or 
equipment  costs  on  Eglin  AFB  or  the 
FAA.  Any  additional  operations 
workload  generated  by  the  proposed 
rule  would  be  absorbed  by  current 
personnel  and  equipment  resources. 

The  cost  to  aircraft  operators  would 
be  small  delays  and  deviations  from 
their  current  flight  times  and  paths  that 
may  occasionally  occur  while  Eglin 
ATC  clears  military  aircraft  across  the 
southern  end  of  the  North-South 
corridor.  However,  the  FAA  contends 
that  these  delays  would  be  so  short  and 
infrequent  that  they  would  impose  little 
if  any  cost 

Benefits 

The  benefits  of  the  proposed  rule 
would  be  primarily  in  the  form  of 
improved  ATC  efficiency  and  enhanced 
safety.  Improved  ATC  efficiency  would 
corne  from  lowering  the  ceiling  of  the 
North-South  corridor.  This  would 
eliminate  the  need  for  FAA  ATC  and 
Eglin  ATC  to  coordinate  the  control  of 
civilian  traffic  transiting  the  corridor 
above  18,000  feet  MSL.  The  proposed 
rule  would  also  allow  Eglin  ATC  to 
better  separate  the  flow  of  military  and 


t. 


34194  Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  19S4  /  Proposed  Rules 


civilian  aircraft  in  the  southern  part  of 
the  North-South  corridor. 

Enhancements  to  safety  would  come  in 
the  lowered  risk  of  midair  collisions  due 
to  the  increased  positive  control  of  the 
airspace  of  Eglin  AFB. 

Conclusion 

In  view  of  the  little  or  no  cost  of 
compliance  versus  enhancements  to 
aviation  safety  and  efficiency,  the  FAA 
has  determined  that  the  proposed  rule 
would  be  cost-beneficial. 

International  Trade  Impact  Statement 

This  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  American 
goods  and  services  to  foreign  countries 
and  the  import  of  foreign  goods  and 
services  into  the  United  States.  This 
assessment  is  based  on  the  fact  that  the 
proposed  rule  would  impose  little  or  no 
costs  on  aircraft  operators  or  aircraft 
manufacturers  (U.S.  or  foreign). 

Regulatory  Flexibility  Determination 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  the  FAA  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities.  This 
assessment  is  based  on  the  fact  that  the 
proposed  rule  would  impose  little  or  no 
cost  on  small  entities. 

Federalism  Implications 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  the  U.S.  Obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Practices  (SARP)  to  the  maximum  extent 
practicable.  For  this  notice,  the  FAA  has 
determined  that  this  proposal,  if 
adopted,  would  not  present  any 
differences. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 


Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866.  In  addition,  the  FAA 
certifies  that  this  regulation  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  proposal  is  not  considered 
significant  under  DOT  order  2100.5, 
Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations.  An  Initial  Regulatory 
Flexibility  Determination  and 
International  Impact  Assessment  have 
been  placed  in  the  docket.  A  copy  may 
be  obtained  by  contacting  the  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 


Airspace,  Incorporation  by  reference, 
Navigation  (air). 


Air  traffic  control,  Airports,  Alaska, 
Federal  Aviation  Administration, 
Navigation  (air),  Penalties,  Reporting 
and  recordkeeping  requirements. 


In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  71  and  93  of 
the  Federal  Aviation  Regulations,  (14 
CFR  parts  71  and  93)  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 


2.  The  incorporation  by  reference  in 
14  CFR  part  71.1,  of  the  Federal 
Aviation  Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000 — Class  D  Airspace 


ASO  FL  D  Eglin  AF  Aux  No.  3  Duke  Field, 

FL  (Revised] 

Eglin  AF  Aux  No.  3  Duke  Field,  FL 
(lat.  30°39'07"  N.,  long.  86°31'23"  W) 

Bob  Sikes  Airport 

(lat.  30°46'44''N,  long.  86°31'20"  W) 

Eglin  AFB 

(lat.  30°29'13"  N,  long.  86°31'34"\V) 

That,  airspace  extending  upward  from  the 
surface  to  and  including  2,700  feet  MSL 
within  a  5.2-mile  radius  of  Eglin  AF  Aux  No. 

3  Duke  Field;  excluding  the  portion  north  of 
a  line  connecting  the  2  points  of  intersection 
with  a  4.2-mile  radius  circle  centered  on  Bob 
Sikes  Airport;  excluding  the  portion  south  of 
a  line  connecting  the  2  points  of  intersection  ! 

with  a  5.5-mile  radius  circle  centered  on 
Eglin  AFB.  This  Class  D  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  notice  to  Airmen 
The  effective  days  and  times  will  thereafter 
be  continuously  published  in  the  Airport/ 

Facility  Directory. 

***** 

ASO  FL  D  Eglin  AFB,  FL  (Revised] 

Eglin  AFB,  FL 

(lat.  30°29'13"  N,  long.  86°3V34"  VV) 

Destin-Fort  Walton  Beach  Airport 
(lat.  30°24'01"  N,  long.  86°28T8"  W) 

Duke  Field 

(lat.  30°39'07"  N,  long.  86°31'23"  W) 

Hurlburt  Field 

(lat.  30°25'44"  N,  long.  86c41'20"  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  5.5-mile  radius  of  Eglin  AFB  and 
within  a  4-mile  radius  of  Destin-Fort  Walton 
Beach  Airport;  excluding  the  portion  north  of 
a  line  connecting  the  2  points  of  intersection 
within  a  5.2-mile  radius  circle  centered  on 
Duke  Field;  excluding  the  portion  southwest 
of  a  line  connecting  the  2  points  of 
intersection  within  a  5.3-mile  radius  of 
Hurlburt  Field. 


ASO  FL  D  Eglin,  FL  North-South  Corridor 
(Removed] 

*  A  *  *  * 

Paragraph  6002 — Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

*  *  *  -  *  * 


1.  The  authority  citation  for  Part  93 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1302, 13Q3, 1348, 
1354(a),  1421(a),  1424,  2451  et  seq.;  49  U.S  C. 

206(g). 


2.  Sections  93.81  and  93.83  are 
revised  to  read  as  follows: 


List  of  Subjects 
14  CFR  Part  71 


14  CFR  Part  93 


The  Proposed  Amendment 


§71.1  [Amended]  Crestview,  FL  [Removed] 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 


Eglin  Hurlburt  Field,  FL  [Removed) 
*  *  *  *  * 


_ 
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§  93.81  Applicability  and  description  of 
area. 

(a)  This  subpart  prescribes  the 
Valparaiso,  Florida  Terminal  Area,  and 
the  special  air  rules  for  operating 
aircraft  within  that  Area. 

(b)  The  Valparaiso,  Florida  Terminal 
Area  is  designated  as  follows: 

(1)  North-South  Corridor.  The  North- 
South  Corridor  includes  the  airspace 
extending  upward  from  the  surface  up 
to,  but  not  including,  18,000  feet  MSL, 
bounded  by  a  line  beginning  at: 

Latitude  30°42'51"  N.,  Longitude 

86°38'02"  W.;  to 

Latitude  30°43'18"  N.,  Longitude 
86°27'37"  W.;  to 

Latitude  30°37'01"  N.,  Longitude 
86°27'37"  W.;  to 

Latitude  30°37'01"  N.,  Longitude 
86°25'30"  W.;  to 

Latitude  30°33'01"  N.*  Longitude 
86°25'30"  W.;  to 

Latitude  30°33'01"  N.,  Longitude 
86°25'00"  W.;  to 

Latitude  30°25'01"  N.,  Longitude 
86°25'00"  W.;  to 

Latitude  30°25'01"  N.,  Longitude 
86°38'12"  W.;  to 

Latitude  30°29'02"  N.,  Longitude 
86°38'02"  W.;  to  point  of  beginning. 

(2)  East-West  Corridor — The  East- 
West  Corridor  is  divided  into  three 
sections  to  accommodate  the  different 
altitudes  as  portions  of  the  corridor 
underlie  restricted  areas  R-2915C,  R- 
2919B,  and  R-2914B. 

(i)  The  west  section  would  include 
that  airspace  extending  upward  from  the 
surface  to  but  not  including  8,500  feet 
MSL,  bounded  by  a  line  beginning  at: 


Latitude  30°22'47"  N.,  Longitude 
86°51'30"  W.:  then  along  the 
shoreline  to  Latitude  30°23'46"  N., 
Longitude  86°38'15"  W.;  to  Latitude 
30°20'51"  N„  Longitude  86°38'50"  W.; 
then  3  NM  from  and  parallel  to  the 
shoreline  to  Latitude  30°19'31"  N., 
Longitude  86°51'30"  W.;  to  the 
beginning. 

(ii)  The  center  section  would  include 
that  airspace  extending  upward  from  the 
surface  to  but  not  including  18,000  feet 
MSL,  bounded  by  a  line  beginning  at: 
Latitude  30°25'01"  N.,  Longitude 

86°38'12"  W.;  to 

Latitude  30°25'01"  N.,  Longitude 
86°25'00"  W.;  to 

Latitude  30°25'01"  N.,  Longitude 
86°22'26"  W.;  to 

Latitude  30°19'46"  N.,  Longitude 
86°23'45"  W.;  then  3  NM  from  and 
parallel  to  the  shoreline  to  Latitude 
30°20'51"  N., 

Longitude  86°38'50"  W.;  Latitude 
30°23'46"  N., 

Longitude  86°38'15"  W.;  to  the 
beginning. 

(iii)  The  east  section  would  include 
that  airspace  extending  upward  from  the 
surface  to  but  not  including  8,500  feet 
MSL,  bounded  by  a  line  beginning  at: 
Latitude  30°25'01"  N.,  Longitude 

86°22'26"  W.;  to 

Latitude  30°22'01"  N.,  Longitude 
86°08'00"  W.;  to 

Latitude  30°19'16"  N.,  Longitude 
85°56'00"  W.;  to 

Latitude  30°11'01"  N.,  Longitude 
85°56'00"  W.;  then  3  NM  from  and 
parallel  to  the  shoreline  to  Latitude 
30°19'46"  N.,  Longitude  86°23'45"  W.; 
to  the  beginning. 


§  93.83  Aircraft  Operations. 

(a)  North-South  Corridor.  Unless 
otherwise  authorized  by  ATC  (including 
the  Eglin  Radar  Control  Facility),  no 
person  may  operate  an  aircraft  in  flight 
within  the  North-South  Corridor 
designated  in  §  93.81(b)(1)  unless — 

(1)  Before  operating  within  the 
corridor,  that  person  obtains  a  clearance 
from  the  Eglin  Radar  Control  Facility  or 
an  appropriate  FAA  ATC  facility;  and 

(2)  That  person  maintains  two-way 
radio  communication  with  the  Eglin 
Radar  Control  Facility  or  an  appropriate 
FAA  ATC  facility  while  within  the 
corridor. 

(b)  East-West  Corridor.  Unless 
otherwise  authorized  by  ATC  (including 
the  Eglin  Radar  Control  Facility),  no 
person  may  operate  an  aircraft  in  flight 
within  the  East-West  Corridor 
designated  in  §  93.81(b)(2)  unless — 

(1)  Before  operating  within  the 
corridor,  that  person  establishes  two- 
way  radio  communications  with  Eglin 
Radar  Control  Facility  or  an  appropriate 
FAA  ATC  facility  and  receives  an  ATC 
advisory  concerning  operations  being 
conducted  therein;  and 

(2)  That  person  maintains  two-way 
radio  communications  with  the  Eglin 
Radar  Control  Facility  or  an  appropriate 
FAA  ATC  facility  while  within  the 
corridor. 

Issued  in  Washington  DC,  on  June  21, 
1994. 

Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  94-15623  Filed  6-30-94;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  641 
RIN  1840-AC04 

Faculty  Development  Fellowship 
Program  * 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  publishes  final 
regulations  for  the  Faculty  Development 
Fellowship  (FDF)  Program.  The  FDF 
Program  provides  grants  to  institutions 
of  higher  education,  consortia  of 
institutions,  and  consortia  of 
institutions  and  nonprofit  organizations 
to  fund  fellowships  for  individuals  from 
underrepresented  minority  groups  to 
enter  or  continue  in  the  higher 
education  professorate.  These 
regulations  are  needed  to  implement  the 
FDF  Program  which  was  enacted  in  the 
Higher  Education  Amendments  of  1992, 
as  amended  by  the  Higher  Education 
Technical  Amendments  of  1993.  The 
regulations  incorporate  statutory 
requirements  and  provide  rules  for 
applying  for  and  spending  Federal 
funds  under  this  program. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  W.  Johnson.  Telephone:  (202) 
260-3209.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  implement  the  Faculty 
Development  Fellowship  Program, 
which  is  authorized  by  Title  IX,  Part  E 
of  the  Higher  Education  Act  of  1965 
(HE A),  as  amended  by  the  Higher 
Education  Amendments  of  1992,  Pub.  L. 
102-325  (1992  Amendments),  and  the 
Higher  Education  Technical 
Amendments  of  1993  (Technical 
Amendments  of  1993),  Pub.  L.  103-208. 

The  Faculty  Development  Fellowship 
Program  supports  the  National 
Education  Goals.  Specifically,  this 
program  furthers  the  goal,  which 
provides  that  by  the  year  2000,  that 
every  adult  American  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 


responsibilities  of  citizenship.  This 
program  furthers  this  Goal  by  providing 
grant  funds  to  allow  prospective  faculty 
members  to  obtain  doctoral  degrees  that 
will  allow  them  to  enter  the  higher 
education  professorate,  and  experienced 
faculty  members  to  engage  in  doctoral 
study  or  participate  in  professional 
development  programs  that  will 
enhance  their  skills  and  careers. 

On  April  22, 1994,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  (59  FR  19280). 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  NPRM,  six  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  follows. 

Major  issues  are  grouped  according  to 
subject.  Technical  and  other  minor 
changes  are  not  addressed. 

Financial  Need 

Comments:  One  commenter  suggests 
deleting  the  requirement  in  §  641.30(a) 
and  §  641.4  of  the  regulations  that  an 
individual  must  have  financial  need  to 
be  eligible  for  a  prospective  faculty 
development  fellowship. 

The  same  commenter  questions  the 
use  of  the  Title  IV,  Part  F,  needs 
analysis  for  this  program.  The 
commenter  believes  this  needs  analysis 
does  not  take  into  consideration  the 
special  financial  responsibilities  of 
graduate  students  who  have  homes, 
families,  and  other  commitments. 

Discussion:  Section  951(a)(2)  of  the 
HEA  requires  that  an  individual  must 
have  financial  need  to  be  eligible  for  a 
prospective  faculty  development 
fellowship.  The  Secretary  is  not  legally 
authorized  to  change  this  requirement. 

The  Secretary  has  applied  the  Title 
IV,  Part  F,  needs  analysis  to  all  of  the 
Title  IX  fellowship  programs.  The 
Secretary  believes  that  this  analysis 
takes  into  consideration  the  special 
financial  responsibilities  of  graduate 
students.  A  graduate  student  is  defined 
as  an  independent  student  under 
section  480(d)(4)  of  the  HEA.  Sections 
476  and  477  of  the  Title  IV,  Part  F, 
needs  analysis  have  separate  provisions 
for  independent  students  which  take 
into  account  factors  such  as  the 
student’s  marital  status  and  number  of 
dependents. 

Changes:  None. 

Cooperation  Among  Members  of 
Consortium 

Comments:  One  commenter  suggests 
requiring  that  members  of  a  consortium 
discuss  and  develop  common  strategies 


to  respond  to  the  changing  needs  of 
their  institutions. 

Discussion:  The  Secretary  agrees  with 
the  commenter,  but  does  not  believe  any 
change  to  the  regulations  is  necessary  to 
ensure  that  members  of  a  consortium 
cooperate  in  carrying  out  the  grant.  If 
the  applicant  is  a  consortium, 
§§641.10(b)(5)(ii)  and  641.11  (b)(5)(ii)  of 
the  regulations  require  that  an 
application  for  a  fellowship  include  the 
terms  of  cooperation  among  the 
members  of  a  consortium. 

Changes:  None. 

Selection  of  One  or  More  of  the 
Categories  of  Fellowships  for  Absolute 
Funding  Priority 

Comments:  One  commenter  suggests 
that  §  641.25  be  deleted  from  the 
regulations.  This  provision  authorizes 
the  Secretary  to  give  an  absolute  priority 
to  one  or  two  of  the  categories  of 
fellowships  under  this  program  in  any 
given  year.  The  commenter  believes 
institutions  should  have  the  flexibility 
to  apply  for  all  three  types  of 
fellowships. ' 

Discussion:  The  Secretary  believes 
that  there  may  be  limited  funds 
available  under  this  program.  As  a 
result,  the  Secretary  may  wish  to  direct 
program  funds  to  one  or  two  of  the  three 
categories  of  fellowships  in  order  to 
achieve  the  greatest  results  with  limited 
resources. 

Changes:  None. 

Repayment  Obligation 

Comments:  Several  commenters 
suggest  eliminating  the  requirement  in 
§  641.70(b)  and  (c)  that  a  prospective  or 
experienced  faculty  development  fellow 
must  repay  the  amount  of  his  or  her 
fellowship  in  the  event  that  he  or  she 
does  not  obtain  a  teaching  position 
within  five  years  of  completion  of  the 
degree  for  which  fellowship  assistance 
was  awarded.  One  of  these  commenters 
believes  it  is  becoming  increasingly 
difficult  to  obtain  teaching  positions  in 
light  of  the  narrowing  job  market.  This 
commenter  believes  that  this  is 
especially  true  in  the  case  of 
experienced  faculty  development 
fellows  who  must  find,  under  section 
954(1)  of  the  HEA  and  §  641.70(c)  of  the 
regulations,  a  position  in  a  public  or 
private  nonprofit  institution  that  has  a 
significant  minority  enrollment. 

Several  commenters  also  suggest 
eliminating  the  repayment  requirement 
for  prospective  and  experienced  faculty 
development  fellows  under  §  641.70(a) 
when  a  fellow  fails  to  complete  his  or 
her  degree  within  the  period  in  which 
the  fellowship  is  awarded.  These 
commenters  believe  it  is  unreasonable 
to  expect  a  fellow  to  complete  his  or  her 
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degree  in  five  years  (the  normal  period 
of  the  fellowship)  because  the  national 
average  for  completion  of  graduate 
degree  programs  is  longer  than  five 
years. 

Several  commenters  oppose  the 
definition  of  “significant  enrollment”  of 
minority  students  in  §  641.7(b)  to  mean 
an  undergraduate  enrollment  of  at  least 
25  percent.  These  commenters  believe 
that  this  definition  severely  reduces  an 
experienced  faculty  development 
fellow’s  choice  of  possible  schools  in 
which  to  fulfill  his  or  her  teaching 
obligation  under  §  641.70(c).  One 
commenter  suggests  that  this  definition 
be  expanded  to  mean  an  undergraduate 
minority  enrollment  of  at  least  25 
percent  or  3,000  students.  Another 
commenter  also  favors  adding  a 
numerical  count  and  offered  as  an 
example  1,000.  These  commenters 
believe  that  a  numerical  count  addresses 
the  needs  of  large  schools  with  large 
minority  populations  where  the 
minority  population  does  not  equal  25 
percent. 

Finally,  one  commenter  states  that 
professional  development  fellows 
should  be  required  to  fulfill  a  return  of 
service  requirement  on  a  one-for-one 
basis  at  an  institution  with  a  significant 
enrollment  of  minority  students  for  each 
term  of  fellowship  funding. 

Discussion:  Section  954  of  the  HEA 
imposes  the  repayment  requirement 
where  a  fellow  fails  to  fulfill  his  or  her 
teaching  obligation  within  a  5 -year 
period  of  completing  his  or  her  degree. 
The  Secretary  is  not  legally  authorized 
to  change  this  requirement.  Section 
956(a)(5)  of  the  HEA  and  §  641.73(a)(6) 
of  the  regulations,  however,  provide  that 
a  fellow’s  repayment  obligation  is 
deferred  during  any  period  in  which  the 
fellow  is  seeking  and  unable  to  find  full¬ 
time  employment  for  a  single  period  not 
to  exceed  12  months. 

In  regard  to  the  time-to-degree 
requirement  in  §  641.70(a),  the  Secretary 
believes  that  the  purpose  of  prospective 
and  experienced  faculty  development 
fellowships  is  to  allow  a  fellow  to 
acquire  a  doctoral  degree.  Therefore,  the 
Secretary  believes  that  a  fellow  should 
be  required  to  agree  to  complete  the 
doctoral  degree  requirement  as  part  of 
his  or  her  reciprocal  obligation  for 
receiving  the  fellowship.  The  Secretary 
notes,  however,  that  §  641.74(d)  of  the 
regulations  provides  an  exception  to 
this  requirement  where  the  fellow  is 
enrolled  in  a  doctoral  study  program 
full  time  and  is  making  satisfactory 
progress  toward  receiving  a  doctoral 
degree. 

The  definition  of  “significant 
enrollment”  of  minority  students  is 
consistent  with  the  definition  of 


“Hispanic-serving  institution”  under 
the  Hispanic-Serving  Institutions  (HSI) 
program.  Section  316(b)(1)  of  the  HEA 
defines  an  HSI  to  include,  among  other 
things,  an  institution  that  has  an 
enrollment  of  undergraduate  full-time 
equivalent  students  that  is  at  least  25 
percent  Hispanic  students.  In  addition, 
the  Secretary  believes  a  ratio  or 
percentage  is  appropriate  because, 
unlike  a  numerical  count,  it  accounts  for 
the  proportion  of  minority  students ' 
relative  to  total  enrollment. 

Finally,  the  Secretary  does  not  believe 
that  there  is  anf  authority  for  imposing 
a  teaching  obligation  on  professional 
development  fellows.  Section  954  of  the 
HEA  imposes  a  repayment  obligation  for 
prospective  and  experienced  faculty 
development  fellowships,  but  is  silent 
on  any  similar  repayment  obligation  in 
the  case  of  professional  development 
fellowships.  The  Secretary  believes  that 
this  silence  is  an  expression  of 
congressional  intent  not  to  impose  a 
repayment  obligation  for  these 
fellowships.  Further,  given  the  short¬ 
term  nature  of  the  fellowships,  e.g.,  a 
seminar  could  be  as  short  as  a  week,  it 
is  impracticable  to  impose  a  teaching 
obligation. 

Changes:  None. 

Obligation  of  Fellow  to  Return  to  Hiring 
Institution  After  Completion  of 
Fellowship 

Comments:  One  commenter  suggests 
that  the  Secretary  require  an 
experienced  faculty  development  fellow 
to  return  to  his  or  her  hiring  (or  home) 
institution  after  completion  of  their 
fellowship. 

Discussion:  The  Secretary  does  not 
believe  that  there  is  authority  to  impose 
the  type  of  requirement  suggested  by  the 
commenter.  The  Secretary  believes  that 
each  fellow  should  have  the  opportunity 
to  determine  at  which  institution  he  or 
she  wishes  to  teach  upon  completion  of 
the  degree.  Furthermore,  if  the  fellow’s 
home  institution  does  not  have  a 
significant  minority  enrollment,  an 
experienced  faculty  development  fellow 
must  teach  at  another  institution  that 
has  a  significant  minority  enrollment  in 
order  to  comply  with  the  requirements 
of  section  954(1)  of  the  HEA. 

Changes:  None. 

Purpose  of  Faculty  Professional 
Development  Fellowships 

Comments:  One  commenter  suggests 
that  faculty  professional  development 
fellowships  be  used  to  support  study 
leaves,  i.e.,  leaves  of  absence  akin  to 
sabbaticals,  but  attuned  to  continuing 
study  opportunities  for  active  faculty 
designed  to  enhance  instructional 
methodologies  and  update  research 


endeavors.  If  this  is  done,  this 
commenter  requests  that  funding  for 
these  study  leaves  equal  that  afforded 
experienced  faculty  development 
fellows  even  though  they  are  for  a 
shorter  length  of  time. 

Discussion:  Professional  development 
fellowships  may  not  be  used  for  study 
leaves  or  independent  programs,  but 
rather  must  be  used  for  structured  short¬ 
term  professional  development 
programs  in  which  the  fellow  enrolls  in 
a  program  of  instruction,  including 
seminars,  conferences,  and  workshops. 
Section  641.5(b)  of  the  regulations 
provides  that  funds  for  fellowships  for 
professional  development  programs  may 
only  be  used  for  costs  of  instruction  and 
other  specified  expenses. 

Changes:  None. 

Improving  Instructional  Methodologies 

Comments:  One  commenter  suggests 
requiring  experienced  faculty 
development  fellows  to  offer  instruction 
on  effective  instructional  methodologies 
to  the  faculty  at  the  degree-granting 
institution  during  the  time  in  which 
they  receive  fellowship  support. 

Discussion:  The  Secretary  does  not 
believe  that  there  is  authority  in  the 
statute  for  imposing  the  type  of 
requirement  suggested  by  the 
commenter.  The  Secretary  believes  that 
this  type  of  requirement  goes  beyond 
the  repayment  obligations  of 
experienced  faculty  development 
fellows  in  section  954(1)  of  the  HEA. 

Changes:  None. 

Administrative  Allowance 

Comments:  One  commenter  suggests 
that  grantees  be  allowed  to  maintain  5 
to  10  percent  of  each  grant  as  an 
administrative  allowance.  This 
allowance  would  be  used  to  track  the 
fellows  to  ensure  that  they  are  making 
significant  progress  toward  acquiring 
their  degrees  and  that  they  fulfill  their 
teaching  obligations.  In  the  event  that  a 
fellow  is  unable  to  fulfill  either  of  these 
responsibilities,  the  allowance  would 
also  be  used  to  ensure  repayment  of  the 
amount  of  the  fellowship  received  by 
the  fellow. 

Discussion:  The  Secretary  does  not 
believe  that  there  is  authority  in  the 
statute  to  permit  a  grantee  to  maintain 
the  type  of  administrative  allowance 
suggested  by  the  commenter.  All  of  the 
grant  funds  are  to  be  used  to  support  the 
fellowships  funded  under  this  part,  and 
may  not  be  used  for  any  other  purpose. 

Changes:  None. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
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order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutory  requirements  and  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
1980. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  regulations,  the 
Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84 — 271A — Faculty  Development 
Fellowship  Program) 

List  of  Subjects  in  34  CFR  Part  641 

College  and  universities,  Grant 
program-education.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  24, 1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

The  Secretary  amends  chapter  VI  of 
title  34  of  the  Code  of  Federal 


Regulations  by  adding  a  new  part  641  to 
read  as  follows: 

PART  641— FACULTY  DEVELOPMENT 
FELLOWSHIP  PROGRAM 

Subpart  A— General 

See 

641.1  What  is  the  Faculty  Development 
Fellowship  Program? 

641.2  Who  is  eligible  for  a  grant  to  fund 
prospective  and  experienced  faculty 
development  fellowships? 

641.3  Who  is  eligible  for  a  grant  to  fund 
faculty  professional  development 
fellowships? 

641.4  What  activities  may  the  Secretary 
fund? 

641.5  What  is  included  in  the  grant? 

641.6  What  regulations  apply? 

641.7  What  definitions  apply? 

641.8  What  is  the  duration  of  a  project 
period? 

Subpart  B — How  Does  One  Apply  for  a 

Grant? 

641.10  How  does  an  applicant  apply  for  a 
grant  to  fund  prospective  and 
experienced  faculty  development 
fellowships? 

641.11  How  does  an  applicant  apply  for  a 
grant  to  fund  faculty  professional 
development  fellowships? 

Subpart  C — How  Does  the  Secretary  Make 

an  Award? 

641.20  How  does  the  Secretary  evaluate  an 
application? 

641.21  What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application 
for  a  grant  to  fund  prospective  and 
experienced  faculty  development 
fellowships? 

641.22  What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application 
for  a  grant  to  fund  faculty  professional 
development  fellowships? 

641.23  What  additional  factors  does  the. 
Secretary  consider? 

641.24  What  priorities  does  the  Secretary 
establish  for  grants  to  fund  prospective 
and  experienced  faculty  development 
fellowships? 

641.25  What  other  priorities  does  the 
Secretary  establish? 

Subpart  D — How  Are  Fellows  Selected? 

641.30  How  does  a  grantee  select  fellows? 

641.31  How  does  an  individual  apply  for  a 
fellowship? 


641.32  What  special  rule  applies  to  the 

distribution  of  fellowships?  I 

Subpart  E— How  Does  the  Secretary 
Distribute  Funds? 

641.40  What  is  the  amount  of  a  stipend 
awarded  to  prospective  and  experienced 
faculty  development  fellows? 

Subpart  F— What  Are  the  Administrative 
Responsibilities  of  the  Grantee  That 
Receives  Funds  for  Prospective  and 
Experienced  Faculty  Development 
Fellowships? 

641.50  How  does  a  grantee  disburse  and 
return  funds  for  prospective  or 
experienced  faculty  development 
fellowships? 

641.51  What  training  is  a  grantee  required 
to  provide  to  prospective  faculty 
development  fellows? 

641.52  What  records  are  required  from  a 
grantee  that  receives  grant  funds  for 
prospective  or  experienced  faculty 
development  fellowships? 

Subpart  G — What  Are  the  Administrative 
Responsibilities  of  the  Grantee  That 
Receives  Funds  for  Faculty  Professional 
Development  Fellowships? 

641.60  How  does  a  grantee  disburse  and 
return  funds  for  faculty  professional 
development  fellowships? 

641.61  What  records  are  required  from  a 
grantee  that  receives  funds  for  faculty 
professional  development  fellowships? 

Subpart  H — What  Conditions  Apply  to 
Prospective  and  Experienced  Faculty 
Development  Fellowships? 

641.70  What  agreement  must  be  made  by 
prospective  and  experienced  faculty 
development  fellows? 

641.71  What  are  the  requirements  for  a 
prospective  or  experienced  faculty 
development  fellow  to  receive 
fellowship  payments? 

641.72  What  are  the  repayment  provisions 
for  prospective  and  experienced  faculty 
development  fellowships? 

641.73  What  are  grounds  for  deferral  from 
the  repayment  schedule? 

641.74  What  exceptions  apply  to  the 
agreement  to  complete  the  requirements 
for  doctoral  study  within  the  period  in 
which  the  fellowship  is  awarded? 

Authority:  20  U.S.C.  1134r-1134r-6, 
unless  otherwise  noted. 

Subpart  A — General 

§  641.1  What  is  the  Faculty  Development 
Fellowship  Program? 

(a)  The  Faculty  Development 
Fellowship  Program  provides  grants  to 
institutions  of  higher  education, 
consortia  of  institutions,  and  consortia 
of  institutions  and  nonprofit 
organizations  to  fund  fellowships  for 
individuals  from  underrepresented 
minority  groups  to  enter  or  continue  in 
the  higher  education  professorate. 

(b)  Under  the  program,  the  Secretary 
awards  grants  for  the  following  types  of 
fellowships: 
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(1)  Prospective  faculty  development 
fellowships,  as  described  in  §  641.4(a). 

(2)  Experienced  faculty  development 
fellowships,  as  described  in  §  641.4(b). 

(3)  Faculty  professional  development 
fellowships,  as  described  in  §  641.4(c). 
(Authority:  20  U.S.C.  1134r) 

§  641 .2  Who  is  eligible  for  a  grant  to  fund 
prospective  and  experienced  faculty 
development  fellowships? 

(a)  The  Secretary  awards  grants  for 
prospective  and  experienced  faculty 
development  fellowships  to  the 
following: 

(1)  An  institution  with  a 
demonstrated  record  of  enhancing  the 
access  to  graduate  education  of 
individuals  from  underrepresented 
minority  groups. 

(2)  A  consortium  of  institutions  with 
a  demonstrated  record  of  enhancing  the 
access  to  graduate  education  of 
individuals  from  underrepresented 
minority  groups. 

(3)  A  consortium -of  nonprofit 
organizations  and  institutions  with  a 
demonstrated  record  of  enhancing  the 
access  to  graduate  education  of 
individuals  from  underrepresented 
minority  groups. 

(b)  A  consortium  has  a  demonstrated 
record  of  enhancing  the  access  to 
graduate  education  of  individuals  from 
underrepresented  minority  groups  if 
each  institution  in  the  consortium  that 
intends  to  offer  a  program  of  doctoral 
study  has  a  demonstrated  record  of 
enhancing  the  access  to  graduate 
education  of  individuals  from 
underrepresented  minority  groups. 

(c)  An  institution  that  intends  to  offer 
a  program  of  doctoral  study  has  a 
demonstrated  record  of  enhancing 
access  to  graduate  education  if  it 
provides  evidence  of  the  following: 

(1)  A  social  and  academic 
environment  that  is  supportive  of  the 
academic  success  of  students  and 
faculty  who  are  members  of 
underrepresented  minority  groups. 

(2)  Procedures  to  identify,  recruit,  and 
enhance  the  access  of  individuals  from 
underrepresented  minority  groups  to 
graduate  education. 

(3)  A  successful  record  of  completion 
of  doctoral  degree  programs  by 
individuals  from  underrepresented 
minority  groups. 

(4)  A  successful  record  of  assisting 
individuals  from  underrepresented 
minority  groups  who  receive  doctoral 
degrees  enter  the  higher  education 
professorate. 

(d)  The  Secretary  does  not  award  a 
grant  under  this  part  for  study  at  a 
school  or  department  of  divinity. 
(Authority:  20  U.S.C.  1134. 1134r) 


§  641 .3  Who  Is  eligible  for  a  grant  to  fund 
faculty  professional  development 
fellowships? 

(a)  The  Secretary  awards  grants  for 
faculty  professional  development 
fellowships  to  the  following: 

(1)  An  institution  with  a 
demonstrated  record  of  enhancing  the 
professional  development  of  faculty 
from  underrepresented  minority  groups. 

(2)  A  consortium  of  institutions  witn 
a  demonstrated  record  of  enhancing  the 
professional  development  of  faculty 
from  underrepresented  minority  groups. 

(3)  A  consortium  of  nonprofit 
organizations  and  institutions  with  a 
demonstrated  record  of  enhancing  the 
professional  development  of  faculty 
from  underrepresented  minority  groups. 

(b)  A  consortium  has  a  demonstrated 

record  of  enhancing  the  professional 
development  of  faculty  from  „ 

underrepresented  minority  groups  if 
each  institution  and  nonprofit 
organization  in  the  consortium  that 
intends  to  offer  a  professional 
development  program  has  a 
demonstrated  record  of  enhancing  the 
professional  development  of  faculty 
from  underrepresented  minority  groups. 

(c)  An  institution  or  nonprofit 
organization  that  intends  to  offer  a 
professional  development  program  has  a 
demonstrated  record  of  enhancing  the 
professional  development  of  faculty 
from  underrepresented  minority  groups 
if  it  provides  evidence  that  it  has 
policies  or  procedures  for  assisting 
faculty  from  underrepresented  minority 
groups  to  participate  in  professional 
development  programs.  This  evidence, 
includes,  but  is  not  limited  to  the 
following: 

(1)  An  academic  environment  that  is 
responsive  to  advancing  the  careers  of 
underrepresented  minorities. 

(2)  Programs  that  have  been  designed 
to  provide  opportunities  for  faculty  from 
underrepresented  minority  groups  to 
improve  instructional  methodology. 

(3)  A  successful  record  of  providing 
opportunities  for  faculty  from 

'  underrepresented  mi  nority  groups  to 
attend  workshops,  seminars,  and  other 
professional  development  activities 
relating  to  their  academic  careers. 

(d)  Toe  Secretary  does  not  award  a 
grant  under  this  part  for  study  at  a 
school  or  department  of  divinity. 

(Authority:  20  U.S.C  1 134r) 

§  641 .4  What  activities  may  the  Secretary 
fund? 

The  Secretary  awards  grants  to  fund 
the  following  types  of  fellowships: 

(a)  Prospective  faculty  development 
fellowships.  Fellowships  for  talented 
baccalaureate  degree  recipients  from 
underrepresented  minority  groups  who 


have  financial  need  and  who  wish  to 
obtain  a  doctoral  degree  and  enter  the 
higher  education  professorate. 

(b)  Experienced  faculty  development 
fellowships.  Fellowships  for  talented  • 
faculty  from  underrepresented  minority 
groups  who  wish  to  continue  in  the 
higher  education  professorate  and 
obtain  a  doctoral  degree. 

(c) (1)  Faculty  professional 
development  fellowships.  Fellowships 
for  talented  faculty  from 
underrepresented  minority  groups  who 
wish  to  participate  in  short-term 
professional  development  programs, 
including  seminars,  conferences,  and 
workshops,  specifically  designed  to 
enhance  their  skills  and  careers. 

(2)  Grant  funds  for  faculty 
professional  development  fellowships 
may  not  be  used  to  fund  study  leading 
to  a  doctoral  degree. 

(Authority:  20  U.S.C.  1134r) 

§  641.5  What  is  included  in  the  grant? 

(a)  Each  grant  to  fund  prospective  and 
experienced  faculty  development 
fellowships  consists  of  the  stipends  paid 
by  the  Secretary  through  the  grantee  to 
fellows.  The  stipend  provides  an 
allowance  to  a  fellow  for  the  fellow’s 
(and  his  or  her  dependents’)  subsistence 
and  other  expenses. 

(b) (1)  Each  grant  to  fund  faculty 
professional  development  fellowships 
consists  of  the  allowable  costs  of  the 
fellows’  participation  in  professional 
development  programs. 

(2)  For  the  purposes  of  paragraph 
(b)(1)  of  this  section,  allowable  costs  are 
the  following: 

(i)  Costs  of  instruction,  including  fees 
for  materials  and  supplies. 

(ii)  Out-of-town  travel  expenses, 
excluding  foreign  travel 

(iii)  Per  diem  expenses  for  food  and 
lodging  during  the  period  of  instruction. 

(Authority:  20  U.S.C  1134r,  1134r-l) 

§641.6  What  regulations  apply? 

The  following  regulations  apply  to  the 
Faculty  Development  Fellowship 
Program: 

(а)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants). 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(б)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
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(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(7)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part. 

(Authority:  20  U.S.C.  1134r) 

§  641 .7  What  definitions  apply? 

(a)  Definitions  in  EDGAR.  The 
following  term(s)  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget 

Budget  Period 

Department 

EDGAR 

Grant 

Grantee 

Nonprofit 

Project 

Project  Period 
Secretary 

(b)  Other  Definitions:  The  following 
definitions  also  apply  to  this  part: 

Academic  field  means  an  area  of 
study  in  an  academic  department  within 
an  institution  of  higher  education  other 
than  a  school  or  department  of  divinity. 

Academic  year  means  the  12-month 
period  beginning  with  the  fall 
instructional  term  of  the  institution. 

Consortium  of  institutions  of  higher 
education  means  two  or  more 
institutions  of  higher  education  that 
have  entered  into  a  cooperative 
arrangement  for  the  purpose  of  carrying 
out  common  objectives. 

Doctoral  study  means  a 
postbaccalaureate  program  of  study 
leading  to  a  degree  in  any  academic 
field  of  graduate  study  that  requires  a 
dissertation.  • 

Fellow  means  a  recipient  of  a 
fellowship  under  this  part. 

Fellowship  means  an  award  made  by 
a  grantee  to  an  individual  under  this 
part. 

Financial  need  means  the  fellow’s 
financial  need  as  determined  under 
Title  IV,  Part  F,  of  the  HEA  for  the 
period  of  the  fellow’s  enrollment  in  the 
approved  field  of  doctoral  study  for 
which  the  fellowship  was  awarded. 

HEA  means  the  Higher  Education  Act 
of  1965,  as  amended  (20  U.S.C.  1070  et 
seq.). 

Historically  black  colleges  and 
universities  (HBCUs)  means  those 
institutions  listed  in  34  CFR  608.2 
(Strengthening  Historically  Black 
Colleges  and  Universities  Program)  and 
34  CFR  609.2  (Strengthening 
Historically  Black  Graduate  Institutions 
Program). 

Institution  of  higher  education 
(institution)  means  an  institution  of 


higher  education,  other  than  a  school  or 
department  of  divinity,  as  defined  in 
section  1201(a)  of  the  HEA. 

Minority  means  Alaskan  Native, 
American  Indian,  Asian- American, 

Black  (African-American),  Hispanic 
American,  Native  Hawaiian,  or  Pacific 
Islander. 

Predominantly  black  colleges  and 
universities  means  those  institutions 
whose  undergraduate  enrollment 
consists  of  more  than  fifty  percent  black 
students. 

Satisfactory  progress  means  that  a 
fellow  meets  or  exceeds  the  institution’s 
criteria  and  standards  established  for  a 
student’s  continued  status  as  a 
candidate  for  the  degree  in  the  academic 
field  for  which  the  fellowship  was 
awarded. 

School  or  department  of  divinity 
means  an  institution,  or  an  academic 
department  of  an  institution,  whose 
program  is  specifically  for  the  education 
of  students  to  prepare  them  to  become 
ministers  of  religion  or  to  enter  into 
some  other  religious  vocation  or  to 
prepare  them  to  teach  theological 
subjects. 

Significant  enrollment  means  an 
undergraduate  enrollment  of  at  least  25 
percent. 

Supervised  training  means  formal  and 
informal  training  or  instruction  in 
teaching  methods  followed  by  the 
opportunity  for  a  fellow  to  teach  at  the 
graduate  or  undergraduate  level  under 
the  guidance  and  direction  of  senior 
faculty. 

Temporarily  totally  disabled  means 
the  inability  by  virtue  of  an  injury  or 
illness  to  be  gainfully  employed  during 
a  reasonable  period  of  recovery. 

Underrepresented  means 
proportionate  representation,  as 
measured  by  degree  recipients,  that  is 
less  than  the  proportionate 
representation  in  the  general 
population — 

(i)  As  indicated  by — 

(A)  The  most  current  edition  of  the 
Department’s  Digest  of  Educational 
Statistics  (This  document  is  available 
from  U.S.  Department  of  Education, 
Office  of  Education  Research  and 
Improvement,  555  New  Jersey  Avenue, 
NW„  Washington,  DC  20208-5641, 
Attention:  Educational  Statistics.); 

(B)  The  National  Research  Council’s 
Doctorate  Recipients  from  United  States 
Universities  (This  document  is  available 
from  the  National  Research  Council, 
2101  Constitution  Avenue,  NW., 
Washington,  DC  20418.);  or 

(C)  Other  standard  statistical 
references,  as  announced  annually  in 
the  Federal  Register  notice  inviting 
applications  for  new  awards  under  this 
program;  or 


(ii)  As  documented  by  national  survey 
data  submitted  to  and  accepted  by  the 
Secretary  on  a  case-by-case  basis. 
(Authority:  20  U.S.C.  1134r) 

§  641.8  What  is  the  duration  of  a  project 
period? 

(a)  The  maximum  duration  of  a  grant 
to  fund  prospective  or  experienced 
faculty  development  fellowships  is  60 
months. 

(b)  The  maximum  duration  of  a  grant 
to  fund  faculty  professional 
development  fellowships  is  36  months. 
(Authority:  20  U.S.C.  1134r) 

Subpart  B — How  Does  One  Apply  for  a 
Grant? 

§  641 .1 0  How  does  an  applicant  apply  for 
a  grant  to  fund  prospective  and 
experienced  faculty  development 
fellowships? 

To  apply  for  a  grant  to  fund 
prospective  and  experienced  faculty 
development  fellowships,  an  applicant 
shall  submit  an  application  that — 

(a)  Responds  to  the  appropriate 
selection  criteria  in  §641.21rand 

(b)  Contains — 

(1)  The  applicant’s  plan  for 
identifying  and  recruiting  talented  and 
financially  needy  baccalaureate  degree 
recipients  or  talented  faculty  from 
underrepresented  minority  groups  who 
may  participate  in  the  project; 

(2)  A  description  of  tne  program  or 
programs  of  doctoral  study  for  which  it 
will  award  fellowships; 

(3)  The  applicant’s  plan  for  using 
minority  faculty  and  other  faculty  as 
advisors,  mentors,  and  academic 
resources  in  support  of  the  project; 

(4)  A  description  of  other  resources  of 
the  applicant,  including  tuition  waivers, 
assistantships,  or  financial  aid  other 
than  loans,  that  the  applicant  shall  make 
available  to  fellows; 

(5)  If  the  applicant  is  a  consortium— 

(i)  The  signed  agreement  listing  the — 

(A)  Names  of  the  undergraduate 
institutions  that  are  historically  or 
predominantly  black  colleges  and 
universities  or  other  institutions  with 
significant  enrollments  of  individuals 
from  minority  groups  that  have  agreed 
to  cooperate  with  the  applicant  to  carry 
out  the  purposes  of  the  project;  and 

(B)  Names  of  the  other  institutions  or 
nonprofit  organizations  included  in  the 
consortium;  and 

(ii)  The  terms  of  cooperation  among 
the  members  of  the  consortium; 

(6) (i)  If  the  applicant  is  applying  for  . 
a  grant  to  fund  prospective  faculty 
development  fellowships,  assurances 
that  the  applicant  will  provide  at  least 
one  academic  term  of  supervised 
training  in  instruction  to  each  fellow 
during  the  period  of  the  fellowship;  or 
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(ii)  If  the  applicant  is  applying  for  a 
grant  to  fund  experienced  faculty 
development  fellowships,  assurances 
that  the  applicant  will  provide  an 
opportunity  for  each  fellow  to  improve 
his  or  her  instructional  methods; 

(7)  Assurances  that  the  applicant  will 
ensure  that  fellows  are  making 
satisfactory  progress  in,  and  devoting 
full  time  to,  the  doctoral  study  program 
in  which  they  are  enrolled;  and 

(8)  Evidence  that  each  institution  that 
plans  to  offer  a  program  of  doctoral 
study  to  fellows  has  a  demonstrated 
record  of  enhancing  the  access  to 
graduate  education  of  individuals  from 
underrepresented  minority  groups,  as 
required  in  §  641.2(c). 

(Authority:  20  U.S.C.  1134r-2) 

§  641.11  How  does  an  applicant  apply  for 
a  grant  to  fund  faculty  professional 
development  fellowships? 

To  apply  for  a  grant  to  fund  faculty 
professional  development  fellowships, 
an  applicant  shall  stfbmtt  an  application 
that — 

(a)  Responds  to  the  selection  criteria 
in  §641.22;  and 

(b)  Contains — 

(1)  The  applicant’s  plan  for 
identifying  and  recruiting  talented 
faculty  from  underrepresented  minority 
groups  who  wish  to  participate  in 
professional  development  programs 
specifically  designed  to  advance  their 
careers; 

(2)  A  description  of  the  program  or 
programs  of  professional  development 
the  applicant  plans  to  offer,  and  the 
ways  in  which  the  program  or  programs 
are  specifically  designed  to  advance  the 
careers  of  faculty  from  underrepresented 
minority  groups; 

(3)  The  applicant’s  plan  for  using 
minority  and  other  faculty  as  advisors, 
mentors,  and  academic  resources  in 
support  of  the  project; 

(4)  A  description  of  other  resources  of 
the  applicant  that  the  applicant  shall 
make  available  to  fellows; 

(5)  If  the  applicant  is  a  consortium — 

(i)  The  signed  agreement  listing  the — 

(A)  Names  of  the  undergraduate 
institutions  that  are  historically  or 
predominantly  hladk  colleges  and 
universities  or  other  institutions  with 
significant  enrollments  of  individuals 
from  minority  groups  that  have  agreed 
to  cooperate  to  carry  out  the  purposes  of 
the  project;  and 

(B)  Names  of  the  other  institutions  or 
nonprofit  organizations  included  in  the 
consortium;  and 

(ii)  The  terms  of  cooperation  among 
the  members  of  the  consortium;  and 

(6)  Evidence  that  each  institution  or 
nonprofit  organization  that  plans  to 
offer  a  faculty  professional  development 


program  has  a  demonstrated  record  of 
enhancing  the  professional  development 
of  faculty  from  underrepresented 
minority  groups,  as  required  in 
§  641.3(c). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0687) 
(Authority:  20  U.S.C.  1134r) 

Subpart  C — How  Does  the  Secretary 
Make  an  Award? 

§  641 .20  How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  to  fund 
prospective  or  experienced  faculty 
development  fellowships  on  the  basis  of 
the  selection  criteria  in  §  641.21 ,  the 
additional  considerations  in  §  641.23, 
and  the  priorities  in  §  641.24. 

(b)  The  Secretary  evaluates  an 
application  for  a  grant  to  fund  faculty 
professional  development  fellowships 
on  the  basis  of  the  selection  criteria  in 
§  641.22  and  the  additional 
considerations  in  §641.23. 

(c)  The  Secretary  awards  up  to  100 
points  for  the  selection  criteria  in 

§  641.21  and  up  to  100  points  for  the 
selection  criteria  in  §  641.22. 

(d)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  20U.S.C.  1134r-2) 

§641.21  What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application  for 
a  grant  to  fund  prospect! va  or  experienced 
faculty  development  fellowships? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
grant  to  fund  prospective  or  experienced 
faculty  development  fellowships: 

(a)  Applicant's  commitment.  (24 
points)  The  Secretary  reviews  each 
application  to  determine  the  overall 
strength  of  the  applicant's  commitment 
to  meet  the  needs  of  fellows,  including 
consideration  of  the  extent  to  which — 

(1)  The  social  and  academic 
environment  of  each  institution  that 
plans  to  offer  a  program  of  doctoral 
study  is  supportive  of  the  academic 
success  of  students  and  faculty  who  are 
members  Of  underrepresented  minority 
groups; 

(2)  The  applicant  plans  to  identify, 
recruit,  and  enhance  the  access  of 
individuals  from  underrepresented 
minority  groups  to  graduate  education; 

(3)  Each  institution  that  plans  to  offer 
a  program  of  doctoral  study  has  a 
successful  record  of  individuals  from 
underrepresented  minority  groups 
completing  doctoral  degree  programs; 

(4)  Each  institution  that  plans  to  offer 
a  program  of  doctoral  study  has  a 
successful  record  of  assisting 


individuals  from  underrepresented 
minority  groups  who  receive  doctoral 
degrees  to  enter  the  higher  education 
professorate; 

(5)  If  the  applicant  is  a  consortium, 
the  applicant  has  the  commitment  of 
institutions  that  are  historically  and 
predominantly  black  or  other  • 
institutions  with  significant  enrollments 
of  individuals  from  underrepresented 
minority  groups  to  cooperate  with  the 
applicant  to  carry  out  the  purposes  of 
the  project;  and 

(6)  Individuals  from  underrepresented 
minority  groups  are  represented  among 
the  administrators  and  faculty  of  each 
institution  that  plans  to  offer  a  program 
of  doctoral  study. 

(b)  Meeting  the  purposes  of  the 
program.  (14  points).  The  Secretary 
reviews  each  application  to  determine 
how  well  the  project  will  meet  the 
purposes  of  the  program,  including  the 
extent  to  which — 

(1)  The  applicant’s  general  and 
specific  objectives  for  the  project  are 
realistic  and  measurable;  and 

(2)  The  applicant’s  objectives  for  tbe 
project  seek  to  increase  the  number  of 
individuals  from  underrepresented 
minority  groups  to  enter  or  continue  in 
the  higher  education  professorate. 

(c)  Quality  of  implementation 
strategy.  (32  points).  The  Secretary 
reviews  each  application  to  determine — 

f  1)  The  potential  effectiveness  of  the 
applicant’s  plan  for  identifying  and 
recruiting,  to  participate  in  the  project, 
talented — 

fi)  Faculty;  or 

(ii)  Baccalaureate  degree  recipients  (8 
points); 

(2)  The  quality -of  fire  program  or 
programs  of doctoral  study  that  the 
applicant  plans  to  offer,  including — 

(i)  If  the  applicant  applies  fear  a  grant 
to  fund  prospective  faculty  development 
fellowships,  one  academic  term  of 
supervised  teaching  opportunities  for 
these  fellows;  or 

(ii)  If  the  applicant  applies  for  a  grant 
to  fund  experienced  faculty 
development  fellowships,  opportunities 
for  fellows  to  improve  their 
instructional  methods  (14  points); 

(3)  The  quality  of  the  applicant’s 
policies  amid  procedures  to  monitor 
whether  a  fellow  is  making  satisfactory 
progress  towards  receiving  a  doctoral 
degree  (S  paints);  and 

(4)  The  extent  to  which  the  policies 
and  procedures  the  applicant  proposes 
to  institute  for  administering  the  project 
are  likely  to  ensure  efficient  and 
effective  project  implementation, 
including  assistance  to  and  oversight  of 
thejjroject  director  (5  points).^ 

points). 
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(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(1)  The  qualifications  of  the  project 
director  (3  points); 

(ii)  The  qualifications  of  each  of  the 
key  faculty  to  be  used  on  the  project  (4 
points); 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(l)(i)  and 
(ii)  of  this  section  will  commit  to  the 
project  (3  points);  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  without  regard  to  race, 
color,  national  origin,  religion,  gender, 
age,  or  disabling  condition,  except 
pursuant  to  a  lawful  affirmative  action 
plan  (2  points). 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (d)(l)(i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  The  past  work  experiences  and 
training  of  key  professional  personnel  as 
directly  related  to  the  stated  project 
purposes  and  objectives;  and 

(ii)  Any  other  qualifications  of  the  key 
professional  personnel  that  pertain  to 
the  quality  of  the  project. 

(e)  Adequacy  of  resources.  (9  points). 
The  Secretary  reviews  each  application 
to  determine  the  extent  of  the  resources 
the  applicant  plans  to  make  available  to 
fellows,  including — 

(1)  Tuition  waivers,  assistantships,  or 
financial  aid  other  than  loans  that  will 
be  available  to  fellowship  recipients; 

(2)  Use  of  faculty  from 
underrepresented  minority  groups  and 
other  faculty  as  advisors,  mentors,  and 
academic  resources  in  support  of  the 
project;  and 

(3)  Space  and  equipment. 

(f)  Evaluation  plan.  (9  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant’s  evaluation 
methods — 

(1)  Relate  to  the  specific  goals  and 
measurable  objectives  of  the  project; 

(2)  Include  both  process  and  product 
evaluation  measures  that  are  objective 
and  designed  to  produce  data  that  are 
quantifiable;  and 

(3)  Describe  how  the  applicant  will 
analyze  and  report  the  data  so  that  it  can 
make  adjustments  and  improvements  on 
a  regular  basis. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0687) 
(Authority:  20  U.S.C.  1134r-2) 


§  641 .22  What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application  lor 
a  grant  to  fund  faculty  professional 
development  fellowships? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
grant  to  fund  faculty  professional 
development  fellowships: 

(a)  Meeting  the  purposes  of  the 
program.  (20  points).  The  Secretary 
reviews  each  application  to  determine 
how  well  the  project  will  meet  the 
purposes  of  the  program,  including  the 
extent  to  which — 

(1)  The  applicant  proposes  a  project 
specifically  designed  to  advance  the 
careers  of  faculty  from  underrepresented 
minority  groups;  and 

(2)  The  applicant’s  general  and 
specific  objectives  for  the  project  are 
realistic  and  measurable. 

(b)  Quality  of  implementation 
strategy.  (40  points).  The  Secretary 
reviews  each  application  to  determine — 

(1)  The  potential  effectiveness  of  the 
applicant’s  plan  for  identifying  and 
recruiting  faculty  from 
underrepresented  minority  groups  who 
wish  to  remain  in  the  higher  education 
professorate  and  participate  in  a 
professional  development  program 
specifically  designed  to  advance  their 
careers  (10  points); 

(2)  The  quality  of  the  program  or 
programs  to  be  offered  to  the  faculty  and 
the  extent  to  which  these  programs  are 
structured  to  advance  the  careers  of 
underrepresented  minorities  (15  points); 

(3)  The  extent  to  which  the  applicant 
plans  to  measure  or  monitor  whether 
the  faculty  is  benefiting  from  the 
program  or  programs  designed  to 
advance  their  careers  (5  points); 

(4)  The  extent  to  which  the  program 
or  programs  include  opportunities  for 
faculty  to  improve  their  teaching 
methods  (5  points);  and 

(5)  The  extent  to  which  individuals 
from  underrepresented  minority  groups 
are  represented  among  the 
administrators  and  faculty  of  the  project 
(5  points). 

(c)  Grant  management.  (12  points). 
The  Secretary  reviews  each  application 
to  determine  the  applicant’s  ability  to 
provide  for  the  overall  administration  of 
the  grant  award,  including  providing 
assistance  to  and  oversight  of  the  project 
director  in  order  to  achieve  the  stated 
project  purposes  and  objectives. 

(d)  Adequacy  of  resources.  (9  points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  resources 
the  applicant  plans  to  devote  to  the 
project,  including — 

(1)  The  use  of  faculty  from 
underrepresented  minority  groups  and 
other  faculty  as  advisors,  mentors,  and 
academic  resources  in  support  of  the 
project;  and 


(2)  Space,  materials,  and  equipment. 

(e)  Budget.  (10  points).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan.  (9  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant’s  evaluation 
methods — 

(1)  Relate  to  the  specific  goals  and 
measurable  objectives  of  the  project; 

(2)  Include  both  process  and  product 
evaluation  measures  that  are  objective 
and  designed  to  produce  data  that  are 
quantifiable;  and 

(3)  Describe  how  the  applicant  will 
analyze  and  report  the  data  so  that  it  can 
make  adjustments  and  improvements  on 
a  regular  basis. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1846-0687) 
(Authority:  20  U.S.C.  1134r-2) 

§  641 .23  What  additional  factors  does  the 
Secretary  consider? 

In  awarding  grants  to  fund 
prospective  faculty  development 
fellowships,  experienced  faculty 
development  fellowships,  and  faculty 
professional  development  fellowships, 
the  Secretary  ensures — 

(a)  An  equitable  geographic 
distribution  of  grants; 

(b)  That  both  public  and  private 
institutions  are  fairly  represented  among 
grantees;  and 

(c)  That  there  is  an  equitable 
distribution  of  fellowships  among 
underrepresented  minority  groups. 

(Authority:  20  U.S.C.  1134r) 

§  641 .24  What  priorities  does  the  Secretary 
establish  for  grants  to  fund  prospective  and 
experienced  faculty  development 
fellowships? 

(a)  In  awarding  grants  to  fund 
prospective  and  experienced  faculty 
development  fellowships,  the  Secretary 
awards  3  additional  points  to  applicants 
whose  applications  describe  projects 
that — 

(1)  Provide  each  fellow — 

(1)  A  tuition  waiver;  and 

(ii)(A)  A  minimum  $2,000  in  support 
beyond  the  stipend  received  by  each 
fellow  under  §641.4  (a)  or  (b);  or 

(B)  Additional  financial  support  in 
conjunction  with  teaching  or  research 
activities  that  are  part  of  the  fellow’s 
doctoral  program; 

(2)  Provide  additional  financial 
support  to  each  fellow  from  non-Federal 
resources,  either  in  cash  or  in-kind, 
such  as  contributions  from  the  business 
community  and  civic  organizations; 
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(3)  Emphasize  courses  of  study 
leading  to  the  doctoral  degrees  in 
disciplines  where  minorities  are 
underrepresented;  and 

(4)  Describe  steps  to  ensure  that  a 
fellow  will  teach  at  an  institution  where 
minority  undergraduate  students  are 
likely  to  benefit  from  the  educational 
experience  and  academic  achievement 
of  the  fellow. 

(b)(1)  The  Secretary  may  waive  all  or 
any  portion  of  the  requirements  in 
paragraph  (a)(1)  of  this  section  upon  the 
request  of  any  institution  that  has  been 
designated  as  an  eligible  institution 
under  Title  III  of  the  Act  in  the  year  in 
which  the  institution,  or  the  consortium 
of  which  the  institution  is  a  member,  is 
applying  for  a  grant  under  this  program. 

(2)  In  the  case  of  a  consortium,  the 
waiver  in  paragraph  (b)(1)  of  this  section 
applies  only  to  the  eligible  Title  III 
institution(s)  and  not  to  any  other 
member  of  the  consortium. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0687) 
(Authority:  20  U.S.C.  1134r) 

§  641 .25  What  other  priorities  does  the 
Secretary  establish? 

(a)  The  Secretary  may  give  absolute 
priority  to  applications  for  grants  to 
fund — 

(1)  Prospective  faculty  development 
fellowships; 

(2)  Experienced  faculty  development 
fellowships; 

(3)  Faculty  professional  development 
fellowships;  or 

(4)  Two  or  more  of  the  categories  of 
fellowships  listed  in  paragraphs  (a)  (1), 
(2),  and  (3)  of  this  section. 

(b)  Each  year,  the  Secretary 
announces  the  absolute  priority  under 
paragraph  (a)  of  this  section  in  a  notice 
inviting  applications  for  this  program 
published  in  the  Federal  Register. 
(Authority:  20  U.S.C.  1134r) 

Subpart  D — How  are  Fellows  Selected? 

§641.30  How  does  a  grantee  select 
fellows? 

In  selecting  individuals  to  receive 
fellowships,  a  grantee  shall  consider 
only  individuals  who  are — 

(a)  Identified  under  §  641.4;  and 

(b)  (1)  United  States  citizens  or 
nationals; 

(2)  Permanent  residents  of  the  United 
States; 

(3)  In  the  United  States  for  other  than 
a  temporary  purpose  and  intend  to 
become  citizens  or  permanent  residents; 
or 

(4)  Permanent  residents  of  the  Trust 
Territory  of  the  Pacific  Islands  (Palau). 
(Authority:  20  U.S.C.  1134, 1144a) 


§641.31  How  does  an  individual  apply  for 
a  fellowship? 

An  individual  shall  apply  directly  to 
the  grantee. 

(Authority:  20  U.S.C.  1134) 

§  641 .32  What  special  rule  applies  to  the 
distribution  of  fellowships? 

(a)  Each  grantee  receiving  a  grant  to 
fund  prospective  faculty  development 
fellowships  shall  ensure  that  there  is  an 
equitable  distribution  of  fellowships 
among  underrepresented  minority 
groups.  For  the  purposes  of  this 
paragraph,  an  equitable  distribution 
means  the  distribution  of  fellowships  in 
a  manner  that  reflects  the  representation 
of  eligible  individuals  from 
underrepresented  minority  groups 
applying  for  prospective  faculty 
development  fellowships  from  each 
grantee. 

(b)  Each  grantee  receiving  a  grant  to 
fund  experienced  faculty  development 
fellowships  shall  ensure  that  there  is  an 
equitable  distribution  of  fellowships 
among  underrepresented  minority 
groups.  For  purposes  of  this  paragraph, 
an  equitable  distribution  means  the 
distribution  of  fellowships  in  a  manner 
that  reflects  the  representation  of 
underrepresented  minority  groups 
among  eligible  non-doctoral  degree 
bearing  faculty  applying  for  experienced 
faculty  development  fellowships  at  each 
institution  from  which  fellows  are 
selected. 

(c)  Each  grantee  receiving  a  grant  to 
fund  faculty  professional  development 
fellowships  shall  ensure  that  there  is  an 
equitable  distribution  of  fellowships 
among  underrepresented  minority 
groups.  For  the  purposes  of  this 
paragraph,  an  equitable  distribution 
means  the  distribution  of  fellowships  in 
a  manner  that  reflects  the  representation 
of  underrepresented  minority  groups 
among  eligible  members  of  the  faculty 
applying  for  faculty  professional 
development  fellowships  at  each 
institution  from  which  fellows  are 
selected. 

(d)  Nothing  in  paragraphs  (a),  (b),  or 

(c)  of  this  section  requires  a  grantee  to 
grant  preference  or  disparate  treatment 
to  the  members  of  one  group  because 
the  members  of  a  group  are  not 
receiving  fellowships  under  this  part 
that  are  in  proportion  to  their 
representation  in  any  community,  State, 
section,  or  other  area. 

(Authority:  20  U.S.C.  1134r) 


Subpart  E— How  Does  the  Secretary 
Distribute  Funds? 

§  641 .40  What  is  the  amount  of  a  stipend 
awarded  to  prospective  and  experienced 
faculty  development  fellows? 

(a)  The  grantee  shall  pay  the  fellow  a 
stipend  at  a  level  of  support  equal  to 
that  provided  by  the  National  Science 
Foundation  graduate  fellowships  or  the 
fellow’s  demonstrated  level  of  financial 
need,  whichever  is  less. 

(b)  The  Secretary  announces  the 
amount  of  the  maximum  stipend 
awarded  to  graduate  fellowship 
recipients  in  a  notice  published  in  the 
Federal  Register. 

(Authority:  20  U.S.C  1134r-l) 

Subpart  F— What  Are  the 
Administrative  Responsibilities  of  the 
Grantee  That  Receives  Funds  for 
Prospective  and  Experienced  Faculty 
Development  Fellowships? 

§641.50  How  does  a  grantee  disburse  and 
return  funds  for  prospective  or  experienced 
faculty  development  fellowships? 

(a)  A  grantee  shall  disburse  a  stipend 
to  a  prospective  or  experienced  faculty 
development  fellow  in  accordance  with 
the  regular  payment  schedule  of  the 
institution  in  which  the  fellow  is 
enrolled,  but  shall  not  make  less  than 
one  payment  per  academic  term. 

(b)  If  a  fellow  withdraws  from  an 
institution  or  completes  his  or  her 
program  of  study  before  the  completion 
of  an  academic  term  for  which  he  or  she 
received  a  stipend  installment,  the 
grantee  may  award  the  fellowship  for 
the  remainder  of  the  project  period  to 
another  individual  who  satisfies  the 
requirements  in  §641.30. 

(c)  If  a  fellowship  is  vacated  and  the 
grantee  does  not  award  the  fellowship  to 
another  individual,  the  grantee  shall 
return  unexpended  stipend  funds  to  the 
Secretary,  unless  the  Secretary 
authorizes  the  use  of  those  funds  for  a 
subsequent  budget  period.  The 
institution  shall  return  the  unexpended 
stipend  funds  at  a  time  and  in  a  manner 
determined  by  the  Secretary. 

(d)  If  a  fellow  withdraws  from  his  or 
her  program  of  study  before  the 
completion  of  the  academic  term  for 
which  he  or  she  received  a  stipend 
installment,  the  fellow  shall  return  a 
prorated  portion  of  the  stipend 
installment  to  the  institution  at  a  time 
and  in  a  manner  determined  by  the 
Secretary. 

(Authority:  20  U.S.C.  1134r) 
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§  641 .51  What  training  is  a  grantee 
required  to  provide  to  prospective  faculty 
development  fellows? 

The  grantee  shall  provide  prospective 
faculty  development  fellows  at  least  one 
academic  term  of  supervised  training. 

(Authority:  20  U.S.C.  1134r) 

§  641 .52  What  records  are  required  from  a 
grantee  that  receives  grant  funds  for 
prospective  or  experienced  faculty 
development  fellowships? 

(a)  A  grantee  that  receives  funds  for 
prospective  and  experienced  faculty 
development  fellowships  shall  keep 
records  necessary  to  establish — 

(1)  That  each  fellow  satisfies  the 
eligibility  requirements  in  §  641.30; 

(2) (i)  The  time  and  amount  of  all 
disbursements;  and 

(ii)  Return  of  stipend  payments  under 
§  641.50  (c)  and  (d);  and 

(3)  That  assurances  provided  in  its 
application  have  been  satisfied. 

(b)  After  the  completion  of  each 
academic  year,  a  grantee  shall  provide 
to  the  Secretary,  prior  to  the  receipt  of 
additional  grant  funds  for  disbursement 
to  a  prospective  or  experienced  faculty 
development  fellow,  a  certification  that 
the  fellow  is  enrolled  in,  is  making 
satisfactory  progress  in,  and  is  devoting 
full  time  to,  the  doctoral  program  in 
which  the  fellow  is  enrolled. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0687) 
(Authority:  20  U.S.C  1134r) 

Subpart  G — What  Are  the 
Administrative  Responsibilities  of  the 
Grantee  That  Receives  Funds  for 
Faculty  Professional  Development 
Fellowships? 

§  641 .60  How  does  a  grantee  disburse  and 
return  funds  for  faculty  professional 
development  fellowships? 

(a)  A  grantee  that  receives  grant  funds 
for  professional  development 
fellowships  shall  disburse  grant  funds  to 
a  faculty  professional  development 
fellow  in  a  timely  manner. 

(b)  If  a  fellow  withdraws  from  a 
professional  development  program 
before  the  completion  of  the  program, 
the  grantee  may  award  the  fellowship 
for  the  remainder  of  the  project  period 
to  another  individual  who  satisfies  the 
requirements  in  §641.30. 

(c)  If  a  fellowship  is  vacated  and  the 
grantee  does  not  award  the  fellowship  to 
another  individual,  the  grantee  shall 
return  unexpended  grant  funds  to  the 
Secretary,  unless  the  Secretary 
authorizes  the  use  of  those  funds  for  a 
subsequent  budget  period.  The 
institution  shall  return  the  unexpended 
grant  funds  at  a  time  and  in  a  manner 
determined  by  the  Secretary. 


(Authority:  20  U.S.C.  1134r) 

§  641 .61  What  records  are  required  from  a 
grantee  that  receives  funds  for  faculty 
professional  development  fellowships? 

A  grantee  that  receives  funds  for 
faculty  professional  development 
fellowships  shall  keep  records  necessary 
to  establish — 

(a)  That  each  fellow  satisfies  the 
eligibility  requirements  in  §  641.30; 

(b)  The  time  and  amount  of  all 
disbursements  and  the  return  of 
unexpended  grant  funds;  and 

(c)  That  all  grant  funds  are  used  for 
allowable  costs. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0687) 
(Authority:  20  U.S.C  1134r) 

Subpart  H— What  Conditions  Apply  to 
Prospective  and  Experienced  Faculty 
Development  Fellowships? 

§  641 .70  What  agreement  must  be  made  by 
prospective  and  experienced  faculty 
development  fellows? 

Each  prospective  and  experienced 
faculty  development  fellow  shall  enter 
into  an  agreement  with  the  grantee  in 
which  he  or  she  agrees — 

(a)  To  complete  the  requirements  for 
a  doctoral  degree  within  the  period  for 
which  the  fellowship  is  awarded; 

(b)  If  the  fellow  is  a  prospective 
faculty  development  fellow,  to  teach  full 
time,  within  five  years  after  completing 
the  doctoral  degree  for  which  the 
fellowship  was  awarded,  for  a  period  of 
not  less  than  one  year  for  each  year  for 
which  financial  assistance  under  this 
program  was  received,  in  a  public  or 
private  nonprofit  institution  of  higher 
education; 

(c)  If  the  fellow  is  an  experienced 
faculty  development  fellow,  to  teach  full 
time,  within  five  years  after  completing 
the  doctoral  degree  for  which  the 
fellowship  was  awarded,  for  a  period  of 
not  less  than  one  year  for  each  year  for 
which  financial  assistance  under  this 
program  was  received,  in  a  public  or 
private  nonprofit  institution  of  higher 
education  that  has  a  significant  minority 
enrollment; 

(d)  (1)  To  annually  provide  to  the 
Secretary  evidence  that  the  fellow  is  in 
compliance  with  paragraphs  (a),  and  (b) 
or  (c),  as  appropriate,  of  this  section. 

(2)  Evidence  that  a  fellow  is  in 
compliance  with  his  or  her  teaching 
obligation  under  paragraphs  (b)  or  (c)  of 
this  section  must  include  a  certification 
from  the  institution  in  which  the  fellow 
is  teaching  certifying  that  the  fellow  is 
employed  as  a  full-time  teacher;  and 

(e)  To  repay  the  fellowship  assistance 
received  in  accordance  with  §  641.72(a), 
in  the  event  the  conditions  of 


paragraphs  (a),  (b)  or  (c),  as  appropriate,  ] 
or  (d)  of  this  section  are  not  complied 
with  by  the  fellow. 

(Authority:  20  U.S.C.  1134r-3) 

§  641 .71  What  are  the  requirements  for  a 
prospective  or  experienced  faculty 
development  fellow  to  receive  fellowship 
payments? 

The  grantee  shall  disburse  grant  funds 
to  each  prospective  and  experienced 
faculty  development  fellow  who — 

(a)  Is  selected  in  accordance  with  the 
criteria  established  under  §  641.30; 

(b)  Signs  an  agreement  under 
§641.70; 

(c)  Is  enrolled  as  a  full-time  student  in 
a  program  of  doctoral  study  in  an 
institution  of  higher  education;  and 

(d)  Is  maintaining  satisfactory 
progress  towards  a  doctoral  degree. 
(Authority:  20  U.S.C  1134r) 

§  641 .72  What  are  the  repayment 
provisions  for  prospective  and  experienced 
faculty  development  fellowships? 

(a)  If  a  fellow  is  found  to  be  in 
noncompliance  with  the  agreement 
entered  into  under  §  641.70,  the  fellow 
shall— 

(1)  Repay  the  amount  of  the  grant 
funds  received,  prorated  according  to 
the  fraction  of  the  teaching  obligation 
not  completed,  as  determined  by  the 
Secretary  in  accordance  with  paragraph 
(b)  of  this  section; 

(2)  Pay  a  simple,  per  annum  interest 
charge  on  the  outstanding  principal,  as 
determined  by  the  Secretary,  in 
accordance  with  paragraph  (c)  of  this 
section;  and 

(3)  Pay  all  reasonable  collection  costs, 
as  determined  by  the  Secretary,  in 
accordance  with  34  CFR  part  682. 

(b)  A  fellow  required  by  paragraph  (a) 
of  this  section  to  repay  his  or  her 
fellowship  shall — 

(1)  Enter  repayment  status  on  the  first 
day  of  the  first  calendar  month  after — 

(1)  The  Secretary  has  determined  that 
the  fellow  is  no  longer  pursuing  a  full¬ 
time  course  of  study  leading  to  a 
doctoral  degree  and  has  not  received  a 
doctoral  degree; 

(ii)  The  date  the  fellow  informs  the 
grantee  or  the  Secretary  that  he  or  she 
does  not  plan  to  fulfill  the  teaching 
obligation  under  §  641.70  (b)  or  (c);  or 

(iii)  The  latest  date  on  which  a  fellow 
must  have  begun  teaching  in  order  to 
have  completed  his  or  her  teaching 
obligation  under  §  641.70  (b)  or  (c);  and 

(2)  Make  monthly  or  quarterly 
payments  to  the  Secretary  that — 

(i)  Cover  principal,  interest,  and 
reasonable  collection  costs  according  to 
a  schedule  established  by  the  Secretary 
that  calls  for  complete  repayment 
within  10  years  after  the  fellow  enters 
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repayment  status,  except  as  provided  in 
paragraph  (b)(2)(ii)  of  this  section;  and 

(ii)  Amount  annually  to  no  less  than 
$1,800  or  the  unpaid  balance, 
whichever  is  less. 

(c)  The  interest  charge  referred  to  in 
paragraph  (a)(2)  of  this  section  accrues 
from — 

(1)  The  date  of  the  disbursement  of 
the  initial  fellowship  payment  if — 

(1)  The  Secretary  determines  that  the 
fellow  is  no  longer  pursuing  a  course  of 
full-time  study  leading  to  a  doctoral 
degree;  or 

(ii)  The  fellow  informs  the  grantee  or 
the  Secretary  that  he  or  she  does  not 
plan  to  fulfill  the  teaching  obligation 
under  §641. 70(b)  or  (c);  or 

(2)  The  latest  date  on  which  a  fellow 
must  have  begun  teaching  in  order  to 
have  completed  his  or  her  teaching 
obligation  within  5  years  after 
completing  the  degree  for  which  the 
fellowship  was  awarded. 

(d) (1)  Tne  interest  charge  referred  to 
in  paragraph  (a)(2)  of  this  section  is 
calculated  annually  for  the  program  for 
the  twelve-month  period  extending  from 
July  1  of  each  year  through  June  30  of 
the  subsequent  year  and  is  set  at  a  rate 
that  is  the  greater  of  the  following  rates 
established  pursuant  to  section  427A  of 
the  HEA  for  the  same  twelve-month 
period: 

(1)  The  rate  charged  to  new  borrowers 
under  the  Robert  T.  Stafford  Federal 
Student  Loan  Program  (Title  IV,  Part  B 
of  the  HEA). 

(ii)  The  rate  charged  to  new  borrowers 
under  the  Federal  Supplemental  Loans 
for  Students  and  Federal  PLUS 
Programs  (section  428A  and  428B  of  the 
HEA,  respectively)  as  published  in  the 
Federal  Register. 

(2)  For  a  fellow  required  to  repay  his 
or  her  fellowship — 

(i)  The  interest  charge  applicable  to 
the  period  extending  from  the  date  on 
which  interest  begins  to  accrue 
(determined  in  accordance  with 
paragraph  (c)  of  this  section)  until  the 
date  on  which  the  fellow’s  repayment 
period  begins  (determined  in 
accordance  with  paragraph  (b)  of  this 
section)  is  adjusted  annually  and  is  set 
at  the  rate  established  for  the  program 


in  accordance  with  paragraph  (d)(1)  of 
this  section;  and 

(ii)  The  interest  charge  applicable 
during  the  repayment  period  is  the  rate 
established  for  the  program  in 
accordance  with  paragraph  (d)(1)  of  this 
section  that  is  in  effect  on  the  date  on 
which  the  fellow’s  repayment  period 
begins. 

(e)  A  fellow  is  not  required  to  make 
repayments  amounting  to  more  than 
$3,600  annually  unless  higher  payments 
are  needed  to  complete  the  entire 
repayment  within  the  ten-year  period 
described  in  paragraph  (b)(2)  of  this 
section. 

(Authority:  20  U.S.C.  1134r-4) 

§  641 .73  What  are  grounds  for  deferral 
from  the  repayment  schedule? 

(a)  A  fellow  is  not  in  violation  of  the 
repayment  schedule  entered  into  under 
§  641.72  during  any  period  in  which  the 
fellow  is — 

(1)  Pursuing  a  full-time  course  of 
doctoral  study; 

(2)  Serving,  for  a  period  not  to  exceed 
3  years,  as  a  member  of  the  armed 
services  of  the  United  States; 

(3)  Serving  as  a  Peace  Corps 
volunteer,  or  as  a  volunteer  under  the 
Domestic  Service  Volunteer  Act  of  1973; 

(4)  Temporarily  totally  disabled  for  a 
period  of  time  not  to  exceed  3  years  as 
established  by  sworn  affidavit  of  a 
qualified  physician; 

(5)  Unable  to  secure  employment  for 
a  period  of  time  not  to  exceed  12 
months  because  the  fellow  is  providing 
care,  such  as  continuous  nursing, 
required  by  a  spouse  or  another  member 
of  fellow’s  immediate  family  who  is 
disabled; 

(6)  Seeking  and  unable  to  find  full¬ 
time  employment  for  a  single  period  not 
to  exceed  12  months;  or 

(7)  Engaged  in  full-time  employment 
as  a  teacher  in  a  public  or  private 
nonprofit  preschool,  elementary  or 
secondary  school,  or  a  public  or  private 
nonprofit  preschool,  education  program. 

(b)  During  the  time  a  fellow  meets  any 
of  the  conditions  listed  in  paragraph  (a) 
of  this  section,  he  or  she  need  not  make 
the  repayments  required  by  §  641.72  and 
interest  does  not  accrue. 


(c)  The  Secretary  extends  the  10-year 
repayment  period  established  under 

§  641.72(c)(2)  by  a  period  equal  to  the 
length  of  time  a  fellow  meets  any  of  the 
conditions  listed  in  paragraph  (a)  of  this 
section. 

(d)  A  fellow  shall  provide  a 
certification  annually  to  the  Secretary 
that  he  or  she  qualifies  for  one  or  more 
of  the  conditions  for  deferral  listed  in 
paragraph  (a)  of  this  section. 

(e)  A  fellow  shall  be  excused  from 
repayment  of  any  fellowship  assistance 
received  under  this  program  if — 

(1)  The  fellow  becomes  permanently 
totally  disabled  as  established  by  sworn 
affidavit  of  a  qualified  physician;  or 

(2)  The  fellow  has  died,  as  established 
by  a  death  certificate  or  other  evidence 
conclusive  under  State  law. 

(Authority:  20  U.S.C.  1134r-5) 

§  641 .74  What  exceptions  apply  to  the 
agreement  to  complete  the  requirements  for 
doctoral  study  within  the  period  In  which 
the  fellowship  is  awarded? 

A  prospective  or  an  experienced 
faculty  development  fellow  is  not  in 
violation  of  the  agreement  to  complete 
the  requirements  for  a  doctoral  degree 
during  the  period  for  which  the 
fellowship  is  awarded,  under 
§  641.70(a),  if  he  or  she  is — 

(a)  Serving,  for  a  period  not  to  exceed 
3  years,  as  a  member  of  the  armed 
services  of  the  United  States; 

(b)  Temporarily  totally  disabled  for  a 
period  not  to  exceed  3  years  as 
established  by  sworn  affidavit  of  a 
qualified  physician; 

(c)  Unable  to  continue  study  for  a 
period  of  time  not  to  exceed  12  months 
because  the  fellow  is  providing  care, 
such  as  continuous  nursing,  required  by 
a  spouse  or  another  member  of  the 
fellow’s  immediate  family  who  is 
disabled;  or 

(d)  Enrolled  in  a  doctoral  study 
program  full-time  and  is  making 
satisfactory  progress  towards  receiving  a 
doctoral  degree. 

(Authority:  20  U.S.C.  1134r-5) 

(FR  Doc.  94-15960  Filed  6-30-94;  8:45  ami 
BILUNG  CODE  4000-01 -P 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.271] 

Faculty  Development  Fellowship 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1994 

Purpose  of  Program 

The  Faculty  Development  Fellowship 
Program  provides  grants  to  institutions 
of  higher  education,  consortia  of 
institutions,  and  consortia  of 
institutions  and  nonprofit  organizations 
to  fund  fellowships  for  individuals  from 
underrepresented  minority  groups  to 
enter  or  continue  in  the  higher 
education  professorate. 

On  March  31, 1994,  the  President 
signed  into  law  the  Goals  2000:  Educate 
America  Act  (Pub.  L.  103-227).  The  Act 
enunciates  eight  National  Education 
Goals  for  the  year  2000.  This  program 
addresses  the  National  Education  Goals, 
that  the  Nation’s  teaching  force  will 
have  access  to  programs  for  the 
continued  improvement  of  their 
professional  skills  and  the  opportunity 
to  acquire  the  knowledge  and  skills 
needed  to  instruct  and  prepare  all 
American  students  for  the  next  century. 
This  program  furthers  the  Goals  by 
providing  grant  funds  to  allow 
prospective  faculty  members  and 
experienced  faculty  members  to  engage 
in  doctoral  study  or  participate  in 
professional  development  programs  that 
will  enhance  their  skills  and  careers. 

Eligible  Applicants 

Institutions  of  higher  education, 
consortia  of  institutions,  and  consortia 
of  institutions  and  nonprofit 
organizations  that  have  a  demonstrated 
record  of  enhancing  the  access  to 
graduate  education  of  individuals  from 
underrepresented  minority  groups. 

No  fellowship  shall  be  awarded  under 
this  program  for  study  at  a  school  or 
department  of  divinity. 

Deadline  For  Transmittal  of 
Applications:  August  15, 1994. 

Deadline  for  Intergovernmental 
Review:  September  28, 1994. 

Applications  Available:  July  1, 1994. 

Available  Funds:  $3.5  million. 

Estimated  Range  of  Awards: 
$200,000-5400,000. 


Estimated  Average  Size  of  Awards: 
$350,000. 

Estimated  Number  of  Awards:  8-12. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period 

Up  to  60  months  for  the  Experienced 
Faculty  Development  Fellowships.  Up 
to  36  months  for  the  Faculty 
Professional  Development  Fellowships. 

Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85.  and 
86;  and  (b).  The  regulations  in  34  CFR 
part  641  as  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

SUPPLEMENTARY  INFORMATION:  This 
program  provides  three  types  of 
fellowships — (1)  Prospective  Faculty 
Development  Fellowships  for  talented 
baccalaureate  degree  recipients  from 
underrepresented  minority  groups  who 
have  financial  ndfcd  and  who  wish  to 
obtain  a  doctoral  degree  and  enter  the 
higher  education  professorate;  (2) 
Experienced  Faculty  Development 
Fellowships  for  talented  faculty  from 
underrepresented  minority  groups  who 
wish  to  continue  in  the  higher 
education  professorate  and  obtain  a 
doctoral  degree;  and  (3)  Faculty 
Professional  Development  Fellowships 
for  talented  faculty  from 
underrepresented  minority  groups  who 
wish  to  participate  in  short-term 
professional  development  programs, 
including  seminars,  conferences,  and 
workshops,  specifically  designed  to 
enhance  their  skills  and  careers.  The 
purpose  of  the  program  is  to  increase 
the  number  of  doctoral  degrees  received 
by  members  of  underrepresented 
minority  groups  in  the  higher  education 
professorate  and  to  provide  professional 
development  activities  to 
underrepresented  minority  faculty. 

Grant  funds  for  prospective  and 
experienced  faculty  development 
fellowships  may  be  used  to  pay  stipends 
to  the  fellows.  Grant  funds  for  faculty 
professional  development  fellowships 
may  be  used  to  cover  allowable  costs 
specified  in  the  program  regulations. 


Stripend  Level 

The  Secretary  has  determined  that  the 
maximum  fellowship  stipend  for 
experienced  faculty  development 
fellows  for  academic  year  1994-1995  is 
$14,400,  which  is  equal  to  the  level  of 
support  that  the  National  Science 
Foundation  is  providing  for  its  graduate 
fellowships. 

Priority 

Under  34  CFR  75.105(c)(3)  and  34 
CFR  641.24(a)  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  of  the  following  priorities.  The 
Secretary  funds  under  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities: 

1.  Experienced  faculty  development 
fellowships;  or 

2.  Faculty  professional  development 
fellowships. 

For  Applications  or  Information 
Contact:  Karen  W.  Johnson,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Portals  Building, 
Courtyard  Level  C-80,  Washington,  DC 
20202-5329.  Telephone:  (202)  260- 
3209.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department’s 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department’s  electronic  bulletin 
board  (ED  BOARD),  telephone  (202) 
260-9950;  or  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under  - 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary, 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Authority:  20  U.S.C.  1134r. 

Dated:  June  24, 1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  94-15961  Filed  6-30-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  4, 130, 131, 132, 137,  and 
138 

[CGD  91-005] 

RIN  2115-AD76 

Financial  Responsibility  for  Water 
Pollution  (Vessels) 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is 
promulgating  interim  regulations  to 
implement  the  provisions  concerning 
financial  responsibility  for  vessels 
under  the  Oil  Pollution  Act  of  1990  and 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (Acts).  These 
provisions  require  owners  and  operators 
of  vessels  (with  certain  exceptions)  to 
establish  and  maintain  evidence  of 
insurance  or  other  evidence  of  financial 
responsibility  sufficient  to  meet  their 
potential  liability  under  the  Acts  for 
discharges  or  threatened  discharges  of 
oil  or  hazardous  substances.  The 
regulations  are  administrative  in  nature 
and  concern  procedures  for  evidencing 
financial  responsibility. 

DATES:  Effective  Date.  This  rule  is 
effective  on  July  1, 1994. 

Comment  Closing  Date.  Comments 
must  be  received  on  or  before 
September  29, 1994. 

Implementation  Date.  The  Coast 
Guard  will  issue  new  Certificates  of 
Financial  Responsibility  under  this  rule 
beginning  December  28,, 1994,  following 
the  implementation  schedule  described 
in  this  preamble. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  91-005), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Tne  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 

U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  Unless 
otherwise  indicated,  documents  referred 
to  in  this  preamble  also  are  available  in 
this  docket. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  M.  Skall.  (703)  235-4704,  or  Mr. 


Robert  S.  Horowitz,  (703)  235-4792, 
National  Pollution  Funds  Center. 
Procedural  questions  may  be  directed  to 
Mr.  Richard  Castellano  at  (703)  235- 
4810. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
comments  on  the  implementation 
schedule  as  well  as  other  changes  to  the 
NPRM.  Commenters  are  requested  not  to 
resubmit  or  restate  comments  already 
filed  to  the  docket,  as  those  comments 
have  been  considered  in  promulgating 
this  rule.  Persons  submitting  comments 
should  include  their  names  and 
addresses,  identify  this  rulemaking 
(CGD  91-005)  and  the  specific  section  of 
this  rule  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  rule  in  view 
of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Robert 
M.  Skall,  Project  Manager,  and  Mr. 
Robert  S.  Horowitz,  Project  Counsel, 
National  Pollution  Funds  Center. 

Regulatory  Information 

This  interim  rule  is  being  made 
effective  on  the  date  of  publication  for 
the  reasons  given  ifi  the 
“Implementation  Schedule”  section  of 
this  preamble.  Therefore,  the  Coast 
Guard  for  good  cause  finds,  under  5 
U.S.C.  553(d)(3),  that  this  rule  should  be 
made  effective  in  less  than  30  days  after 
publication.  An  interim,  rather  than  a 
final,  rule  is  being  issued  to  enable  the 
public  to  comment  on  the  changes  that 
have  been  made  to  the  notice  of 
proposed  rulemaking  (NPRM). 


Regulatory  History 

On  September  26, 1991,  the  Coast 
Guard  published  an  NPRM  titled 
“Financial  Responsibility  for  Water 
Pollution  (Vessels)”  in  the  Federal 
Register  (56  FR  49006).  The  Coast  Guard 
received  over  300  letters  commenting  on 
this  proposal.  On  July  21, 1993,  the 
Coast  Guard  published  a  notice  of 
availability  of  a  Preliminary  Regulatory 
Impact  Analysis  (PRIA)  in  the  Federal 
Register  (58  FR  38994).  The  Coast  Guard 
received  over  60  letters  commenting  on 
this  PRIA. 

Several  of  the  commenters  requested 
a  public  hearing.  Extensive  comments 
were  provided  to  the  public  docket, 
both  concerning  the  NPRM  and  the 
PRIA,  during  this  extended  comment 
period.  In  addition,  on  November  9, 

1991,  the  House  Subcommittee  on  Coast 
Guard  and  Navigation  of  the  House 
Committee  on  Merchant  Marine  and 
Fisheries  held  a  Congressional  hearing 
concerning  the  substance  of  the  NPRM. 
Certificates  of  Financial  Responsibility 
Under  the  Oil  Pollution  Act:  Hearing 
Before  the  Subcommittee  on  Coast 
Guard  and  Navigation  of  the  House 
Committee  on  Merchant  Marine  and 
Fisheries,  102d  Cong.,  1st  Sess.  (1991). 
Witnesses’  oral  and  written  statements 
at  this  hearing  are  very  similar  to 
comments  supplied  to  this  rulemaking 
docket.  The  Coast  Guard  determined 
that  a  public  hearing  would  not  further 
illuminate  the  detailed  comments 
provided  to  the  docket  or  otherwise 
facilitate  development  of  the  rule. 
Accordingly,  a  public  hearing  was  not 
held  by  the  Coast  Guard. 

The  Coast  Guard  also  received  about 
eight  letters  concerning  this  rulemaking 
in  response  to  a  request  for  comments 
to  the  regulatory  review  docket 
associated  with  former  President  Bush’s 
regulations  moratorium  and  review 
(Coast  Guard  Docket  No.  CGD  92-005 
and  DOT  Docket  No.  92-1).  These 
comments  sound  the  same  themes  as  the 
comments  to  this  docket  (CGD  91-005). 
This  preamble,  the  PRIA  and  the  final 
RIA  that  accompanies  this  rule  address 
the  issues  raised  by  these  comments. 

Background  and  Purpose 

On  August  18, 1990,  the  President 
signed  into  law  the  Oil  Pollution  Act  of 
1990  (Pub.  L.  101-380;  33  U.S.C.  2701 
et  seq.)  (OPA  90).  Under  Federal  law 
before  that  date,  several  statutes  dealt 
with  the  issue  of  oil  spill  liability  and 
compensation.  Each  was  different  and 
narrow  in  scope. 

To  remedy  this  situation,  OPA  90 
repealed  or  superseded  certain  oil  spill 
liability  provisions  under  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C. 
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1321)  (FWPCA),  title  III  of  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  of  1978  (43  U.S.C.  1814) 
(OCSLAA),  the  Trans- Alaska  Pipeline 
Authorization  Act  (43  U.S.C.  1653) 

(TAP  A  A),  and  the  Deepwater  Port  Act  of 
1974  (33  U.S.C.  1517)  (DP A).  The 
financial  responsibility  provisions  of 
those  acts  (i.e.,  the  provisions  requiring 
vessel  owners  and  operators  to  maintain 
evidence  of  financial  responsibility 
sufficient  to  meet  their  potential 
liability  under  each  of  those  Acts)  were 
replaced  by  a  single  financial 
responsibility  regime  under  section 
1016  of  OPA  90  (33  U.S.C.  2716).  This 
new  financial  responsibility  regime  is 
keyed  to  the  broader  and  higher  limits 
of  liability  under  OPA  90. 

In  addition  to  OPA  90,  which  is 
limited  to  all  types  of  oil,  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (42  U.S.C.  9601  et  seq.) 
(CERCLA  or  Superfund)  also  concerns 
pollution  liability  and  compensation. 
CERCLA  establishes  a  financial 
responsibility  regime  for  hazardous 
substances  other  than  oil.  The 
Conference  Report  on  OPA  90  (H.  Rep. 
No.  653, 101st  Cong.,  2d  Sess.  120 
(1990)  (Conference  Report)  states: 

To  avoid  undue  administrative  burdens, 
the  regulations  for  financial  responsibility  for 
vessels  should  be  consolidated,  wherever 
possible,  with  those  under  other  Federal 
statutes.  In  this  manner,  only  one  certificate 
would  be  required  for  vessels  to  meet  the 
requirements  for  financial  responsibility  for 
the  statutes  consolidated  by  this  Act,  and  * 
other  pollution  laws  such  as  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980. 

This  rulemaking,  therefore, 
consolidates  financial  responsibility 
requirements  for  vessels  under  both 
OPA  90  and  CERCLA.  It  allows  the 
issuance  of  a  single,  unified  Certificate 
of  Financial  Responsibility  (COFR  or 
Certificate)  for  vessels,  replacing  the 
separate  certificates  and  financial 
responsibility  regimes  under  the 
FWPCA,  OCSLAA,  TAPAA,  and  DPA. 
This  new,  unified  COFR  and  financial 
responsibility  regime  (under  new  part 
138)  also  make  it  unnecessary  for  a 
separate  Certificate  and  regime  under 
CERCLA.  In  effect,  this  rule  alleviates 
the  need  for  five  separate  sets  of 
regulations  and  certificates,  as  well  as 
the  accompanying  paperwork  burden  on 
government  and  industry. 

Discussion  of  Comments  and  Changes 

General  Issues 

This  rulemaking  proceeding  has  been 
contentious  due  to  a  number  of  factors, 
most  of  which  are  not  directly  germane 
to  the  specifics  of  the  rule  itself.  Many 
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in  the  maritime  industry  opposed  title  I 
of  OPA  90  as  enacted,  preferring  instead 
the  international  liability  and 
compensation  scheme  for  oil,  namely 
the  International  Convention  on  Civil 
Liability  for  Oil  Pollution  Damage  of 
1969  (1969  CLC)  and  its  companion 
International  Convention  on  the 
Establishment  of  an  International  Fund 
for  Compensation  for  Oil  Pollution 
Damage  (1971  Fund  Convention). 

(These  Conventions  may  be  replaced  by 
1992  Protocols,  which  incorporate 
amendments  made  in  1984  Protocols.) 
Under  the  1969  CLC,  insurers  such  as 
the  Protection  and  Indemnity  Clubs  (P&I 
Clubs)  provide  financial  responsibility 
guaranties  on  behalf  of  their  shipowner 
members.  These  guaranties  subject  the 
Clubs  to  direct  action  by  all  claimants 
and  do  not  allow  the  use  of  policy 
defenses.  The  lower  shipowner  limits  of 
liability  under  the  1969  CLC  are 
practically  unbreachable  compared  to 
OPA  90.  Although  this  is  not  an  issue 
directly  related  to  this  rulemaking,  it 
has,  nevertheless,  been  the  reason  why 
this  rulemaking  has  been  drawn  out  and 
contentious.  In  short,  this  rulemaking 
has  become  the  victim  of  the  non¬ 
rulemaking-related  opposition  to  OPA 
90. 

The  U.S.  Congress,  after  the  EXXON 
VALDEZ  catastrophe,  essentially 
adopted  the  1969  CLC’s  financial 
responsibility  scheme,  but  rejected  its 
unbreachable  limit  of  liability  scheme, 
and  instead  enacted  OPA  90.  Thus, 
although  OPA  90’s  financial 
responsibility  concept  and  mechanism 
is  very  similar  to  that  of  the  1969  CLC, 
OPA  90  potentially  exposes  owners  and 
operators  to  far  greater  liabilities  for 
removal  costs  and  damages  from  oil 
spills.  OPA  90’s  philosophy  is  that,  in 
general,  the  spiller — not  U.S.  consumers 
and  taxpayers — should  bear  the  lion’s 
share  of  costs  and  damages. 

In  addition,  under  OPA  90,  owners 
and  operators  remain  subject  to 
potential  unlimited  liabilities  under 
State  laws  as  well.  Adoption  of  the  1969 
CLC  would  have  required  preemption  of 
State  laws.  These  issues  are  not  matters 
within  the  Coast  Guard’s  discretion  to 
affect.  Nevertheless,  these  issues  have 
impeded  drastically  the  course  of  this 
rulemaking. 

Oceangoing  shipowners  and  their 
wholly  owned  insurers,  the  P&I  Clubs 
that  are  members  of  the  International 
Group  of  P&I  Clubs,  objected  to  OPA 
90 ’s  liability  and  compensation  scheme 
before  enactment,  after  enactment,  and 
in  several  comments  to  this  rulemaking 
docket.  These  commenters  have 
emerged  OPA  90’s  liability  provisions 
with  financial  responsibility  issues, 
complicating  this  rulemaking 
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proceeding.  The  most  serious  -  . 
commingling  of  the  issues  is  the 
unsubstantiated  allegation  by  the  P&I 
Clubs  and  their  principal  reinsurer, 
Lloyd’s  of  London,  that,  somehow, 
despite  OPA  90’s  clear  statement  to  the 
contrary,  the  American  court  system 
would  make  insurers  serving  as  OPA  90 
guarantors  subject  to  unlimited  liability. 
Although  it  is  true  that  no  insurer  can 
survive  a  legal  system  that  imposes 
unlimited  liability  on  insurers,  it  is 
equally  true  that  Congress  ^lways  has 
been  well  aware  of  that  fact  and  paid 
sufficient  attention  to  that  matter  when 
it  drafted  OPA  90’s  provisions.  No  one 
disputes  the  fact  that  vessel  owners  and 
operators  are  subject  to  potential 
unlimited  liability  under  OPA  90  (for 
example,  when  there  is  gross 
negligence),  but  that  fact  should  not  be 
confused  with  the  alleged  potential  for 
guarantors  to  be  liable  without  limit 
because  of  this  rule.  There  simply  is  no 
support  in  OPA  90  or  in  law  for  die 
insurers’  assertions. 

The  P&I  Clubs,  in  particular,  by 
stating  early  on  that  under  no 
circumstances  would  they  open 
themselves  up  to  unlimited  liability  by 
continuing  to  provide  1969  CLC-type 
insurance  guaranties  to  the  Coast  Guard, 
placed  an  understandable  fear  in  many 
segments  of  the  maritime  industry.  This 
fear  was  that,  because  the  P&I  Clubs 
have  a  virtual  monopoly  on  relatively 
inexpensive  marine  pollution  liability 
insurance,  no  vessel  could  demonstrate 
acceptable  evidence  of  financial 
responsibility  without  the  P&I  Clubs. 
The  obvious  consequence  was  said  to  be 
that,  if  the  Coast  Guard  adopted  the 
NPRM,  neither  oil  nor  other 
commodities  would  move  in  United 
States  trade,  thereby  severely  disrupting 
the  United  States  and  global  economies. 
In  later  comments  to  the  docket,  the  P&I 
Clubs  confirmed  that  their  shipowner 
boards  of  directors  would  not  permit  the 
P&I  Clubs  to  soften  their  stand.  Thus, 
the  main  focus  of  the  debate  has  been 
whether  the  P&I  Clubs  would,  in  fact, 
not  provide  these  guaranties,  and  on  the 
assumption  that  they  would  not, 
whether  there  are  other  options 
(obtainable  commercial  insurance  or 
bonds)  available  to  avoid  this  alleged 
economic  disruption.  In  fact,  no 
commenters  objected  to  the  time-tested 
mechanics  of  the  proposed  rule,  which 
mechanics  have  been  in  place  and 
worked  well  for  23  years  in  the  United 
States,  and  since  1975  in  the  rest  of  the 
world  under  the  1969  CLC. 

In  order  to  explore  all  possible 
options,  the  Coast  Guard  has  examined 
all  comments  carefully,  and  looked  at 
the  suggested  alternatives  to  the  NPRM. 
The  PRLA,  made  available  on  July  21. 
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1993,  and  open  for  public  comment, 
refined  the  issues  and  elicited  several 
amplifying  comments. 

All  issues  now  have  been  aired,  and 
the  Coast  Guard  has  decided  to  adopt 
the  essence  of  the  NPRM,  subject  to 
technical  changes  adopting  many  of  the 
commenters’  suggestions  and, 
hopefully,  alleviating  the  comments  that 
P&I  Clubs  and  other  guarantors  could 
somehow  become  subject  to  unlimited 
liability.  These  changes  are  identified  in 
the  discussion  that  follows.  The  Coast 
Guard  has  decided  on  this  course  of 
action  because  it  believes  that  the 
central  objections  of  the  commenters  to 
the  rule  are  objections  to  OPA  90  itself 
(for  example,  potential  unlimited 
liability  of  vessel  owners  and  operators), 
and,  if  necessary,  should  be  dealt  with 
by  the  Congress  and  not  the  Coast 
Guard.  The  central  issue  germane  to  this 
rulemaking  is  whether  owners  and 
operators  will  be  able  to  obtain  financial 
responsibility  guaranties  if  the  P&I 
Clubs,  as  they  have  declared,  do  not 
provide  guaranties  of  insurance.  From 
the  letters  submitted  to  the  regulatory 
docket,  the  Coast  Guard  concludes  that 
even  if  the  P&I  Clubs  do  not  provide 
these  guaranties,  alternative  financial 
responsibility  sources  will  be  available. 
These  include  commercial  insurance 
entities  and  surety  bond  companies,  as 
well  as  the  potential  greater  use  of  self- 
insurance  and  financial  guaranties. 

These  alternatives  are  described  more 
fully  in  the  final  regulatory  impact 
analysis  (RIA)  that  accompanies  this 
rule,  a  summary  of  which  appears  under 
the  heading  “Regulatory  Impact 
Analysis”  in  this  preamble.  The  Coast 
Guard  has  determined  that  the  approach 
in  the  NPRM  best  fulfills  the  intent  of 
Congress  to  assure  prompt  and  certain 
compensation  by  the  polluter  to  victims 
of  oil  spills  and  hazardous  substance 
releases.  Other  suggested  alternatives  do 
not  satisfy  that  intent.  Among  these 
alternatives  are:  treating  P&I  Club 
membership  as  an  asset  for  self- 
insurance  purposes;  treating  P&I  Club 
membership,  with  a  provision  making 
the  Oil  Spill  Liability  Trust  Fund  a 
“loss-payee,”  as  a  form  of  self- 
insurance;  and  adoption  through 
legislation  of  a  “Mandatory  Excess 
Insurance  Facility.”  These  alternatives 
are  discussed  in  detail  in  the  final  RIA 
accompanying  this  rule.  The 
alternatives  have  not  been  adopted.  That 
was  the  main  issue  in  this  proceeding. 
The  other  issues  primarily  concern 
specific  technical  aspects  of  each 
section  of  the  rules. 

Part  and  Section  Numbers 

The  NPRM  proposed  that  preexisting 
part  130  be  replaced  by  a  completely 


new  part  130,  that  parts  131  and  132  be 
removed,  and  that  subpart  D  of  part  137 
be  removed  and  reserved.  In  order  to 
phase  in  the  new  rules  with  the  least 
disruption  and  cost  to  the  maritime 
industry,  an  orderly  compliance 
schedule  is  being  adopted.  This 
schedule  allows  existing  Certificates  for 
non-tank  vessels  to  be  used  until  their 
regularly  scheduled  expiration  dates,  as 
described  in  the  section  of  this  preamble 
labeled,  “Implementation  Schedule.” 
Because  of  this  phased  approach, 
preexisting  parts  130, 131,  and  132,  and 
subpart  D  of  part  137,  must  temporarily 
remain  effective  after  the  effective  date 
of  this  rule.  Accordingly,  a  new  part  138 
has  been  designated  for  the  rule  that 
will  replace  preexisting  parts  130, 131, 
and  132,  and  subpart  D  of  part  137. 
Conforming  amendments  have  been 
made  to  33  CFR  parts  130, 131,  and  132, 
and  subpart  D  of  part  137.  The  following 
table  shows  the  location  in  the  new  part 
138  of  the  corresponding  sections  of  the 
NPRM; 


NPRM  Part  130 

Part  138 

130.1(b) . . 

138.10. 

130.1(a);  130.2(b) 

138.12. 

(“vessel"). 

130.2 . 

138.15  (new). 

138.20. 

130.3 . 

138.30. 

130.4  . 

138.40. 

130.5  . 

138.50. 

130.6  . 

138.60. 

130.1(c) . 

138.65. 

130.7  . 

138.70. 

130.8 . 

138.80. 

130.9  . . . 

138.90. 

130.10  _ 

138.100. 

130.11  . . . 

138.110. 

130.12  . 

138.120. 

130.13  . 

138.130. 

130.14  . 

138.140. 

130.15  . 

138.150. 

Appendix  A  . 

Appendix  A. 

Appendix  B  . 

Appendix  B. 

Appendix  C . . 

Appendix  C. 

Appendix  D  . 

Appendix  D. 

Appendix  E  . 

Appendix  E. 

Appendix  F . 

Appendix  F. 

Appendix  G  . 

138.80(f). 

Implementation  Schedule 

Section  1016(h)  of  OPA  90  (33  U.S.C. 
2716(h))  states  that  financial 
responsibility  regulations  under  acts 
repealed  or  superseded  by  OPA  90 
remain  in  effect  until  superseded  by 
new  regulations  issued  under  OPA  90. 
Therefore,  the  financial  responsibility 
requirements  in  33  CFR  part  130 
(FYVPCA),  33  CFR  part  131  (TAPAA),  33 
CFR  part  132  (OCSLAA),  and  33  CFR 
part  137,  subpart  D  (DPA)  will  remain 
in  effect  with  respect  to  individual 
vessels  in  the  manner  prescribed  by 
section  138.15  of  this  rule.  The  intent  of 


the  implementation  schedule  (which 
could  also  be  termed  a  compliance 
schedule)  is  to  allow  for  an  orderly 
transition  to  part  138  by  allowing,  as 
some  commenters  recommended, 

COFRs  issued  under  the  preexisting 
regulations  to  remain  valid  until  their 
expiration  dates.  The  Coast  Guard  is 
adopting  that  comment,  but  only  with 
respect  to  non-tank  vessels.  (As 
explained  below,  tank  vessels  will  be 
required  to  demonstrate  financial 
responsibility  under  the  new  part  138 
on  a  more  expedited  schedule.)  This 
phased-in  transition  will  also  enable  the 
Coast  Guard  to  issue  new  Certificates  in 
an  orderly  manner  utilizing  existing 
resources.  Rather  than  attempting  to 
issue  approximately  23,000  new  COFRs 
by  a  single,  mandatory  date,  the  Coast 
Guard  expects  the  future  Certificate 
renewal  cycle,  applicable  to  Certificates 
issued  under  this  rule,  to  result  in  the 
renewal  of  about  one-third  that  number 
each  year.  No  new  Coast  Guard 
resources  would  be  required  for  that 
routine  renewal  cycle. 

The  existing  operators  of  non-tank 
vessels  which  presently  are  subject  to 
the  regulations  issued  under  one  or 
more  of  the  preexisting  CFR  parts  may 
continue  to  comply  with  those 
preexisting  regulations  for,  in  some 
cases,  three  and  one  half  years  after 
publication  of  this  rule  in  the  Federal 
Register,  depending  upon  the  expiration 
dates  of  their  preexisting  COFRs.  These 
operators  also  have  the  option  of 
choosing  to  comply  with  this  rule  soon 
after  its  initial  implementation  date, 
which  is  180  days  after  the  publication 
date,  i.e.,  “effective  date”. 

On  the  other  hand,  self-propelled  tank 
vessels,  followed  by  non-self-propelled 
tank  vessels,  will  be  required  to  comply 
with  this  rule  sooner  than  non-tank 
vessels  because  of  the  generally  greater 
danger  of  large  and  possibly 
catastrophic  spills  from  tank  vessels. 
Self-propelled  tank  vessels  will  be 
required  to  submit,  not  later  than  180 
days  after  publication  of  this  rule  in  the 
Federal  Register,  at  least  the  evidence  of 
financial  responsibility  required  by  this 
rule  (new  application  forms  will  be 
required  later).  Non-self-propelled  tank 
vessels  (i.e.,  tank  barges)  will  be 
required  to  submit,  not  later  than  one 
year  after  publication  of  this  rule  in  the 
Federal  Register,  application  forms  as 
well  as  evidence  of  financial 
responsibility  required  by  this  rule. 

Although  this  phased  transition  to  the 
new  rule  may  appear  complicated  it  is 
designed  to  impose  the  least 
burdensome  requirements  on  the 
regulated  community  while  balancing 
the  need  of  potential  claimants  to  be 
assured  that  the  vessels  posing  the 
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greatest  pollution  threat,  tank  vessels, 
are  in  compliance  within  a  reasonable 
time.  It  also  accounts  for  the 
administrative  needs  of  the  Coast  Guard. 
A  reading  of  the  actual  regulation 
(§  138.15)  is  encouraged  to  ensure  a  full 
understanding  of  the  compliance 
deadlines. 

There  are  three  dates  germane  to  this 
implementation  schedule.  The  first  is 
the  “effective  date".  The  other  two  can 
be  termed  the  “initial  implementation 
date”  and  the  “final  implementation 
date”.  The  effective  date,  as  already 
discussed,  is  the  date  of  publication  in 
the  Federal  Register.  The  initial 
implementation  date  is  the  date  180 
days  after  the  effective  date.  The  final 
implementation  date  is  the  date  three 
years  plus  180  days  after  the  effective 
date.  The  final  implementation  date  is 
the  date  by  which  every  vessel  subject 
to  OPA  90/CERCLA  financial 
responsibility  provisions  is  required  to 
have  an  OPA  90/CERCLA  COFR  issued 
under  this  new  part  138. 

Effective  Date:  The  effective  date  of 
this  rule  is  the  date  of  its  publication  in 
the  Federal  Register  (see  DATES  at  the 
beginning  of  this  preamble),  for  the 
following  reasons: 

(1)  The  phased  implementation 
schedule  imposes  both  a  benefit  and  a 
condition  on  current  Certificate  holders. 
The  benefit  is  the  ability  to  use, 
temporarily,  an  existing  Certificate.  The 
condition  is  that  the  Coast  Guard  will 
not  accept  the  surrender  (for  the 
purpose  of  obtaining  a  new  Certificate 
with  an  extended  expiration  date)  of  a 
Certificate  during  the  179  day  period 
beginning  on  the  effective  date 
(publication  date)  of  this  rule. 

Otherwise,  Certificate  holders  simply 
could  surrender  their  existing 
Certificates  and  request  the  Coast  Guard 
to  issue  new  Certificates  with  new 
three-year  expiration  dates.  Were  the 
Coast  Guard  to  allow  this,  the  Coast 
Guard  would  be  encouraging  vessel 
owners  and  operators  to  unreasonably 
delay  compliance  with  the  law  and  this 
new  rule.  The  likely  result  would  be 
that  thousands  of  COFRs  would  be 
surrendered  with  requests  for  reissuance 
with  new  three-year  expiration  dates,  as 
would  otherwise  be  permitted  by  the 
preexisting  rules.  This  would  be  an 
intolerable  situation — one  not 
contemplated  by  Congress,  and  wholly 
inconsistent  with  the  intent  of  the 
orderly  implementation  schedule  now 
being  adopted. 

(2)  A  second  reason  for  the  immediate 
effective  date  is  to  enable  vessel  owners 
and  operators  that  either  are  required,  or 
wish,  to  carry  new  Certificates  under  the 
new  rule  on  or  soon  after  the  initial 
implementation  date,  to  file  their 


applications  as  soon  as  possible.  For 
example,  operators  who  already 
purchase  OPA  90/CERCA  liability 
insurance  and  whose  insurers’  agree  to 
issue  the  insurance  guaranty  appended 
to  this  rule,  may  wish  to  apply  for  OPA 
90/CERCLA  COFRs  on  or  shortly  after 
the  effective  date  of  this  rule.  The  same 
applies  to  operators  who  can  obtain 
OPA  90/CERCLA  surety  bond  or 
financial  guaranties,  or  who  can  self- 
insure. 

(3)  Although  this  rule  is  being  made 
effective  immediately,  no  vessel  is 
required  to  possess  a  new  OPA  90/ 
CERCLA  COFR  (part  138  COFR)  until  at 
least  the  initial  implementation  date 
(180  days  after  the  effective  date). 
Therefore,  there  is  no  burden  placed 
upon  any  vessel  owner  or  operator  by 
making  the  effective  date  immediate. 

For  these  reasons,  the  Coast  Guard  has 
determined  under  5  U.S.C.  553(d)(3) 
that  good  cause  exists  for  making  the 
rule  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Initial  and  Final  Implementation 
Dates:  New  §  138.15  (and  the 
conforming  new  §§  130.0, 131.0, 132.0, 
and  137.300  in  the  preexisting 
regulations)  sets  forth  the  effects  of 
these  dates  on  all  vessels,  including 
vessels  having  existing  COFRs  issued 
under  the  preexisting  regulations,  i.e., 
issued  before  the  initial  implementation 
date  of  this  new  rule.  The  discussion  in 
this  preamble  under  §  138.15  explains 
these  requirements. 

Upon  the  final  implementation  date, 
33  CFR  parts  130, 131,  and  132  and 
subpart  D  of  part  137  (which  concern 
vessel  financial  responsibility  under  the 
FWPCA,  TAPAA,  OCSLAA,  and  DPA 
for  water  pollution)  will  be  removed. 
Title  33  CFR  part  138  will  then  be  the 
sole  rule  governing  vessel  financial 
responsibility  for  oil  spill  incidents  and 
hazardous  substance  releases. 
“Incidents”  and  “releases”  are  statutory 
terms  with  legal  significance  under  OPA 
90  and  CERCLA,  respectively. 

Mobile  Offshore  Drilling  Units 
(MODUs) 

Requirements  for  OPA  90  COFRs  for 
offshore  facilities  per  se  do  not  fall 
under  the  jurisdiction  of  the  U.S.  Coast 
Guard  and,  therefore,  are  not  included 
in  this  rule.  However,  COFRs  issued  to 
vessels  which  are  MODUs  under  this 
rule  will  cover  not  only  the  general  (i.e., 
non-tank  vessel)  liability  of  MODUs 
(section  1004(a)(2)  of  OPA  90)  but  their 
tank  vessel  liability  as  well  (section 
1004(b)(1)  of  OPA  90).  Specifically, 
MODUs,  when  being  used  as  offshore 
facilities,  are  deemed  by  OPA  90  to  be 
tank  vessels  with  respect  to  discharges 
of  oil  on  or  above  the  surface  of  the 


water.  This  rule,  therefore,  concerns 
only  vessel  financial  responsibility,  not 
offshore  facility  financial  responsibility. 
Financial  responsibility  requirements 
for  offshore  facilities  under  OPA  90  are 
administered  by  the  Department  of 
Interior’s  Minerals  Management  Service. 

Some  commenters  observed  that  the 
delineation  of  responsibility  between  a 
MODU  operator  and  an  offshore 
leaseholder  should  be  clarified  by  these 
rules.  The  Coast  Guard  believes  there 
are  two  distinct  issues  here:  (1) 
Demonstration  of  financial 
responsibility,  and  (2)  liability  in  the 
event  of  an  oil  discharge  or  substantial 
threat  of  a  discharge.  (Clarification  of 
what  constitutes  a  MODU  is 
accomplished  in  §  138.12(b)  and  in  the 
definition  of  “self-elevating  lift  vessel”. 
See  discussion  associated  with 
§§  138.12  and  138.20.)  As  to  financial 
responsibility,  since  a  MODU,  when 
operating  as  an  offshore  facility,  has  the 
potential  for  liability  as  a  “tank  vessel”, 
a  MODU  must  demonstrate  financial 
responsibility  that  would  apply  to  both 
non-tank  vessel  and  tank  vessel 
situations.  All  of  the  guaranty  forms 
provide  for  such  all-purpose  coverage. 

It  could  be  argued  that  questions  of 
allocating  liability  lie  outside  the  scope 
of  this  rulemaking  respecting  financial 
responsibility.  However,  the  Coast 
Guard  is  aware  of  the  importance  to 
responsible  parties  and  guarantors  of 
assessing  liability  exposure  in  making 
decisions  relating  to  the  provision  of 
coverage,  and  hence  financial 
responsibility,  for  that  exposure. 
Consequently,  while  recognizing  that 
the  courts  will  determine  matters  of 
liability  under  the  provisions  of  OPA 
90,  the  Coast  Guard  believes  the 
following  legislative  history  is  pertinent 
to  the  determination  of  Congressional 
intent  as  to  the  scope  of  liability 
respecting  MODUs  operating  as  offshore 
facilities. 

The  enactment  of  title  I  of  OPA  90 
represented  the  culmination  of  the  work 
of  many  Congresses  on  comprehensive 
oil  pollution  liability  and  compensation 
at  the  federal  level.  The  text  of 
subsection  (b)  of  section  1004  of  OPA 
90,  33  U.S.C.  2704(b),  which  concerns 
the  delineation  of  MODU  owner  and 
operator  and  lessee  or  permittee 
liability,  derived  from  related  provisions 
in  bills  considered  by  prior  Congresses. 

The  first  bills  concerning 
comprehensive  oil  spill  liability  and 
compensation  in  which  this  delineation 
was  made  were  H.R.  2222  and  2368, 
introduced  and  considered  by  the  98th 
Congress.  Chairman  Studds  of  the 
House  Coast  Guard  and  Navigation 
Subcommittee  of  the  House  Merchant 
Marine  and  Fisheries  Committee,  at  a 
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hearing  of  that  Subcommittee  relating  to 
those  bills  and  H.R.  2115  held  on  April 
20, 1983,  called  attention  to  the  addition 
of  text  relating  to  that  delineation: 

Mr.  Biaggi  has  introduced  H.R.  2115, 
which  is  identical  to  the  bill  approved  by  our 
committee  in  the  last  Congress. 

I  have  introduced  H.R.  2222,  which 
incorporates  the  main  themes  of  past 
legislation  with  three  significant  variations. 
First,  it  incorporates  the  proposed  change  in 
allocating  liability  between  oil  contractors 
and  lessees  which  was  included  in  H.R.  5906 
last  year;  *  *  *.  Oil  Pollution  Liability: 
Hearing  on  H.R.  2222  (H.R.  2115,  H.R.  2368), 
before  the  Subcomm.  on  Coast  Guard  and 
Navigation  of  the  House  Comm,  on  Merchant 
Marine  and  Fisheries,  98th  Cong.,  1st  Sess.  1 
(1983). 

The  bill  referred  to  by  Mr.  Studds, 

H.R.  5906  (97th  Cong.  )„  as  being  the  one 
in  which  the  related  change  originated, 
passed  the  House  of  Representatives  on 
December  13, 1982. 128  Cong.  Rec. 

30336  (1982).  That  bill  would  have 
amended  title  III  of  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  of  1978,  the  extant  federal 
statute  concerning  oil  pollution  liability 
and  compensation  relative  to  vessels 
and  facilities  engaged  in  Outer 
Continental  Shelf  Lands  Act  activities. 
Mr.  Studds,  speaking  on  behalf  of  H.R. 
5906,  informed  the  House  that  one  of 
the  goals  of  that  bill  was: 

To  reapportion  the  liability  among  the 
parties  operating  on  the  OCS  to  reflect  more 
closely  the  industry  practice  that  prevailed 
prior  to  enactment  of  the  OCSLAA 

***** 

Finally,  the  reapportionment  of  liability 
mandated  by  H.R.  5906  will  allocate  the  risks 
associated  with  OCS  development  more 
equitably  among  the  participants  in  that 
development.  While  title  III  presently 
imposes  liability  solely  upon  the  owners  and 
operators  of  offshore  facilities  and  vessels, 
H.R.  5906,  as  amended,  will  apportion  it 
among  the  holders  of  leases,  permits,  and 
easements  issued  under  the  OCSLAA,  as  well 
as  the  owners  and  operators  of  vessels, 
mobile  offshore  drilling  units  and  pipelines. 
Id.  at  30334. 

In  the  ensuing  remarks  during  the 
House’s  consideration  of  H.R.  5906, 
those  of  Mr.  Breaux  were  of  special 
pertinence  to  the  particular  scope  of  the 
intended  liability  of  the  MODU  owner 
or  operator: 

The  current  statute  has  resulted  in  Coast 
Guard  interpretations  holding  the  drilling 
contractors  solely  responsible  for  all  oil  spills 
and  the  major  oil  company  lessees  free  from 
liability. 

***** 

Essentially,  the  amendment  enacts  into 
statute  the  preferred  industry  practice  for  the 
apportionment  of  liability.  The  general  rule, 
therefore,  is  the  imposition  of  liability  on  oil 
company  lessee  for  any  oil  spill  emanating 


from  their  lease  and  the  oil  reservoir 
contained  therein.  *  *  *  The  Committee 
intends  that  the  point  of  origin  of  an 
uncontrolled  flow  of  oil  determines  where  an 
oil  pollution  incident  originates,  and  not 
where  the  oil  and  water  first  come  into 
contact  with  one  another.  For  example,  the 
Pemex  Bay  of  Campeche  oil  spill  originated 
below  the  surface  of  the  water. 

Within  this  general  rule,  the  amendment 
would  impose  liability  on  the  drilling 
contractor  operating  on  a  lease  for  those  oil 
spills  originating  on  or  above  the  surface  of 
the  water.  Our  intent  in  dividing  liability  in 
this  manner  is  to  hold  the  contractor 
responsible  only  for  the  required  petroleum 
and  other  oil  that  is  present  on  the  rig  in 
order  for  it  to  conduct  its  operations  and 
which  are  clearly  under  the  control  of  the  rig 
owner.  (Emphasis  added)  Id.  at  30335. 

A  careful  examination  of  the 
legislative  history  of  the  succeeding 
bills  relating  to  comprehensive  oil  spill 
liability  and  compensation  has  failed  to 
disclose  any  expressed  alteration  in 
Congressional  intent  respecting  the 
allocation  of  liability  for  MODUs 
engaged  in  drilling  operations. 

This  apparent  Congressional  intent 
comports  with  the  position  advocated 
by  some  commenters.  Moreover,  if  the 
words  “on  or  above  the  surface”  were 
applied  literally,  a  result  certainly 
unintended  by  Congress  could  easily 
occur.  That  result  would  be  to  invite 
liability  considerations  to  take 
precedence  over  safety  and 
environmental  protection  decisions. 
Clearly,  in  this  comprehensive 
environmental  legislation,  it  would  be 
unreasonable  to  interpret  the  statute  in 
a  way  that  could  easily  degrade  safety 
and  the  environment.  By  recognizing 
that  when  the  source  of  a  discharge  is 
belay  the  seabed,  the  spill  is  not  an 
above  the  surface  spill,  emergency 
response  actions  will  be  predicated  on 
the  best  and  safest  means  to  abate  the 
blowout,  ratlier  than  on  the  means  (e.g., 
shutting  in  the  blowout  preventer  and 
risking  a  pressure  buildup  that  could 
result  in  a  catastrophic  sub-seabed  well 
blowout)  which  would  shift  liability 
without  regard  to  safety  or  the 
environment.  If  the  parties  involved  (the 
leaseholder  and  the  MODU  owner  or 
operator)  so  choose,  they  can  enter  into 
indemnification  agreements  to  allocate 
among  themselves  an  apportionment  of 
liability.  The  indemnification 
agreements  cannot  be  used,  however,  to 
avoid  completely  liability  to  a  claimant 
under  OP  A  90. 

Paperless  COFRs 

One  commenter  recommended  that 
the  Fleet  Certificate  concept  (which 
concerns  non-tank  barges)  be  expanded 
to  cover  tank  barges  as  well,  and  that  no 
COFR  or  copy  be  required  aboard  any 


barge  on  inland  waters.  In  view  of  its 
evolving  computer  technology  for  COFR 
enforcement  purposes,  the  Coast  Guard 
may  be  able  to  adopt  that 
recommendation  in  the  future. 

However,  the  Coast  Guard’s  computer 
network  has  not  yet  evolved  to  a  level 
where  this  suggestion  can  be 
implemented.  When  it  becomes  possible 
for  the  Coast  Guard  to  adopt  such  a 
system,  a  notice  proposing  this  change 
will  be  published  in  the  Federal 
Register. 

Applicable  Amounts  of  Financial 
Responsibility 

Appendices  B  through  F  are  guaranty 
form  for  evidencing  financial 
responsibility.  Each  contains  an 
“Applicable  Amount  Table”.  Appendix 
G  of  the  NPRM,  which  also  contained 
the  Applicable  Amount  Table,  has  been 
moved  to  a  new  paragraph  (0  of 
§  138.80.  Section  138.80(f)  and  the 
Applicable  Amount  Table  in  each  form 
set  out  the  means  by  which  applicants 
and  guarantors  calculate  the  amounts  of 
financial  responsibility  required  to  be 
established  and  maintained  under  this 
rule. 

The  amount  of  financial  responsibility 
which  must  be  established  and 
maintained  with  respect  to  each  vessel 
to  be  covered  under  section  1016(a)  of 
OPA  90  (33  U.S.C.  2716(a))  (i.e.,  the 
amount  applicable  to  the  vessel  under 
OPA  90)  is  calculated  by  applying  the 
appropriate  formula  specified  in 
§  138.80(f)(1)  (Part  I  of  the  Applicable 
Amount  Table  in  the  forms)  in 
accordance  with  the  type  of  vessel  and 
its  size  in  gross  tons.  The  formulae  set 
out  in  §  138.80(f)(1)  and  Part  I  are  based 
upon  the  provisions  of  paragraphs  (a)(1) 
and  (a)(2)  of  section  1004  of  OPA  90  (33 
U.S.C.  2704),  as  mandated  by  section 
1016(a)  of  OPA  90. 

With  respect  to  CERCLA,  the  NPRM 
proposed  that  all  vessels  demonstrate 
financial  responsibility  at  the  minimum 
amount  of  $5  million,  by  applying  the 
formula  specified  under  Part  II  of  the 
Table,  as  proposed.  The  formula  was 
derived  from  the  provisions  of  section 
108(a)(1)  of  CERCLA.  In  deriving  the 
formula  for  Part  II  as  proposed,  the 
Coast  Guard  took  cognizance  of 
practical  considerations  of  which 
Congress  must  be  deemed  to  have  been 
aware  when  drafting  CERCLA.  The  term 
“hazardous  substances”  as  defined  for 
the  purposes  of  CERCLA  (42  U.S.C. 
9601(14))  includes  an  almost  limitless 
number  of  materials.  In  addition,  there 
are  numerous  methods  by  which  any 
one  of  those  materials,  especially  in 
small  amounts,  may  be  carried  as  cargo 
aboard  vessels.  At  the  time  a  CORF 
application  for  a  particular  vessel  is 
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processed,  and  even  after  a  COFR  is 
issued,  there  is  no  known  way  few  the 
Coast  Guard  to  determine  that  a 
hazardous  substance  is  not  being 
carried,  or  will  not  be  carried  (especially 
in  small  amounts),  aboard  that  vessel  as 

nsequently,  in  order  to  assure  that 
the  statutorily  required  amount  of 
financial  responsibility  had  been 
calculated  and  established  and  would 
be  maintained  for  every  subject  vessel, 
it  was  considered  necessary  to  assume 
that  all  vessels  subject  to  the  provisions 
of  section  108(a)(1)  of  CERCLA  carry,  or 
might  carry,  hazardous  substances  as 
cargo.  For  this  reason,  the  formula  in 
part  II  of  the  Table  as  proposed 
prescribed  a  minimum  of  $5,000,000  for 
all  vessels.  Comments  were  encouraged 
regarding  possible  means  by  which  a 
determination  could  be  made  at  the  time 
of  certification  that,  in  fact,  a  particular 
vessel  is  not  carrying  and  will  not  carry 
hazardous  substances  as  cargo. 

Some  commenters,  however,  object  to 
having  to  demonstrate  financial 
responsibility  at  this  minimum  $5 
million  level.  They  assert  that  this  is 
inconsistent  with  CERCLA  in  that 
CERCLA  recognizes  that  for  vessels  not 
carrying  hazardous  substances  as  cargo, 
the  liability  limit  is  a  minimum  of 
“(500,000  (section  108(a)(1)  of  CERCLA 
requires  financial  responsibility  to  cover 
the  liability  prescribed  under  section 
107(a)(1),  and  that  section  in  paragraph  - 
(B)  establishes  a  minimum  liability  limit 
of  $500,000  for  vessels  not  carrying 
hazardous  substances  as  cargo).  One 
commenter  states  that  if  the  Coast  Guard 
can  rely  upon  a  declaration  of  a  vessel 
owner  that  the  vessel  is  a  non-tank 
vessel,  a  similar  declaration  should  be 
allowed  for  carriage  of  hazardous 
substances  as  cargo.  Another  commenter 
alleges  that  vessels  carrying  hazardous 
substances  as  cargo  can  only  do  so  in 
accordance  with  Coast  Guard  safety 
regulations,  and  that  it  is  inappropriate 
to  assume  that  vessels  will  operate  in 
violation  of  those  regulations. 

In  adjusting  this  rule,  the  Coast  Guard 
has  adopted  revisions  that  balance  two 
of  CERCLA’s  apparently  contrary 
mandates:  (1)  That  the  Coast  Guard 
certify  that  the  required  minimum 
amount  of  financial  responsibility  ($5 
million)  is  maintained  by  a  responsible 
party  in  the  event  of  a  release  or 
threatened  release  of  a  hazardous 
substance  carried  as  cargo;  and  (2)  the 
provision  in  CERCLA  that  vessels  that 
do  not  carry  hazardous  substances  as 
cargo  need  demonstrate  financial 
responsibility  only  at  the  greater  of 
$500,000  or  $300  per  gross  ton.  The 
Coast  Guard  concludes  that  the  fairest 
way  to  accommodate  these  two 


opposing  interests  is  by  allowing  the 
vessel  operator  and  the  provider  of 
financial  responsibility  to  decide  the 
matter  between  themselves.  For 
example,  if  an  insurer  or  surety 
company  is  satisfied  that  its  insured  or 
principal  in  fact  does  not  and  will  not 
carry  hazardous  substances  as  cargo, 
then  the  cost  of  the  insurance  or  surety 
bond  guaranty  with  respect  to  CERCLA 
may  be  priced  at  the  $500,000/$300  per 
gross  ton  premium.  The  proposed  and 
now  adopted  wording  of  the  insurance 
and  the  financial  guaranty  forms,  as 
well  as  the  new  wording  of  the  surety 
bond  guaranty,  is  such  that,  should  a 
release  occur  and  the  facts  show  that  a 
vessel  was  carrying  a  hazardous 
substance  as  cargo,  the  limit  of  the 
guaranty  will  automatically  be  raised  to 
the  higher  amount,  i.e.,  the  greater  of 
$300  per  gross  ton  or  $5  million.  (The 
guaranty  forms  have  also  been  amended 
to  achieve  a  parallel  result  with  respect 
to  OPA  90  financial  responsibility  if  the 
vessel  is  in  fact  a  tank  vessel.)  This  will 
not  affect  the  qualifications  of  self- 
insurers  or  financial  guarantors  who,  as 
proposed,  still  must  demonstrate 
working  capital  and  net  worth  according 
to  the  $300  per  gross  ton/ $5  million 
formula.  Only  by  methods  such  as  these 
may  the  Coast  Guard  certify  that 
financial  responsibility  requirements 
have  been  met,  whether  or  not 
hazardous  substances  are  carried  as 
cargo.  The  Coast  Guard  has  determined 
that  this  protection  is  necessary  given 
the  peculiar  nature  of  hazardous 
substance  carriage,  and  the  inability  to 
be  assured  ahead  of  time  that  no 
hazardous  substances  are  being  or  will 
be  carried  as  cargo.  Section  138.80(0(2) 
(Part  II  of  the  Applicable  Amount  Table 
in  the  forms)  has  been  adjusted  to  reflect 
this  decision. 

The  Coast  Guard  also  notes  that,  with 
respect  to  carriage  of  hazardous 
substances,  this  decision  only  affects 
vessels  under  16,666  gross  tons.  Above 
16,666  gross  tons,  at  $300  per  gross  ton 
a  vessel  would  have  to  meet  the  $5 
million  minimum  threshold.  However, 
those  operators  of  smaller  vessels  who 
can  assure  their  financial  responsibility 
providers  that  hazardous  substances  are 
not  and  will  not  be  carried  as  cargo,  may 
obtain  a  cost  savings  by  being  able  to 
purchase  guaranties  of  financial 
responsibility  at  the  $5 00,000/ $300  per 
gross  ton  premium  level. 

Section  138.80(0(3)  (Part  Ill  of  the 
Table  in  the  forms)  is  simply  the 
addition  of  the  amounts  of  financial 
responsibility  required  by  paragraphs 
(f)(1)  and  (0(2)  of  §  138.80  (Parts  I  and 
II  of  the  Table  in  the  forms).  This  sum 
is  termed  the  “total  applicable  amount”. 
The  formula  is  derived  from  the 


provisions  of  section  1004  of  OPA  90 
and  section  107(a)  of  CERCLA  (as  noted 
above)  and  reflects  the  fact  that  liability 
stemming  from  one  event  may  arise 
under  both  Acts.  In  such  a 
circumstance,  and  only  in  such  a 
circumstance,  it  is  necessary  that  two 
separate  and  distinct  amounts  of 
financial  responsibility  be  available  to 
meet  equally  separate  and  distinct 
amounts  of  liability  under  the  Acts.  The 
“total  applicable  amount”  is  not  an 
aggregate  amount  applicable  to  a 
guarantor’s  liability  under  just  one  of 
the  Acts. 

One  company  commented  that  some 
of  its  barges  are  unable  to  carry  both  oil 
and  hazardous  substances  at  the  same 
time,  and  therefore,  that  it  should  not 
have  to  establish  an  amount  of  financial 
responsibility  reflecting  both  OPA  and 
CERCLA  with  respect  to  such  single¬ 
commodity  barges.  The  Coast  Guard 
concluded,  however,  that  it  is  not  in  a 
position  to  issue  a  special  tank  barge 
COFR  just  for  OPA  90  and  a  separate 
tank  barge  COFR  just  for  CERCLA.  In 
the  first  place,  the  Coast  Guard  could 
never  be  certain  that  a  particular  tank 
barge,  which  had  been  issued  only  a 
CERCLA  COFR,  was  not  Carrying  oil,  or 
vice  versa.  In  order  to  become  certain 
that  a  barge’s  COFR  matched  its 
permissible  cargo,  it  would  be  necessary 
to  physically  detain  the  barge,  test  its 
cargo  and  determine  whether  it  was 
either  an  OPA  90-regulated  oil  or  a 
CERCLA-regulated  hazardous  substance 
derivative  of  oil,  and  then  match  such 
cargo  against  the  type  of  COFR  being 
carried  that  particular  day.  The 
tremendous  cost,  delay  and  burden  such 
an  enforcement  system  would  entail, 
both  for  the  barge  industry  and  the 
Coast  Guard,  would  not  justify  separate 
certification  and  enforcement 
procedures. 

Section-by-Section  Discussion 

A  number  of  drafting  changes  have 
been  made  to  improve  readability  and  to 
specify  the  persons  upon  whom 
obligations  are  placed.  These  changes 
are  considered  non-substantive  and  are 
not  further  explained.  Also,  new 
sections  have  been  added  to  add  further 
clarity  to  the  rule.  These  are:  §  138.12 
(applicability);  §  138.15 
(implementation  schedule);  and 
§  138.65  (issuance  and  carriage  of 
Certificates).  On)y  §  138.15  contains 
entirely  new  text,  reflecting  the 
compliance  schedule  adopted  by  this 
rule. 

Section  138.10  Scope 

This  section  addresses  the  general 
purpose  of  these  regulations,  namely 
that  they  establish  the  procedures  for 
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establishing  and  maintaining  evidence 
of  financial  responsibility  under  OPA  90 
and  CERCLA.  This  section  is  derived 
from  proposed  §  130.1(b).  (Proposed 
§  130.1(a)  is  new  §  138.12(a),  and 
proposed  §  130.1(b)  is  new  §  138.65.) 
Section  138.10  clarifies  the  proposed 
text  by  adding  the  term  “demise 
charterer”  to  the  class  of  persons  who 
must  be  covered  by  the  evidence  of 
financial  responsibility  required  under 
this  part.  This  clarification  is  being 
made  because  both  OPA  90  and 
CERCLA  define  an  “owner  or  operator” 
of  a  vessel  as  including  any  demise 
charterer  of  the  vessel.  Thus,  if  any 
vessel  subject  to  this  part 
simultaneously  has  an  owner,  a  demise 
charterer  and  an  “operator”  (as  defined 
in  this  part),  all  three  of  those  entities 
automatically  will  be  covered  by  the 
guaranty  of  insurance  or  other  evidence 
of  financial  responsibility  submitted 
under  this  part.  Demise  charterer,  as 
used  in  this  part,  is  synonymous  with 
the  common  parlance  term  “bareboat 
charterer*  * 

Section  130.1(d)  of  the  NPRM,  which 
concerned  “public  vessels”,  has  been 
deleted.  New  §  138.12(d)  provides  that 
33  CFR  part  138  does  not  apply  to  any 
public  vessel.  Thus,  it  will  not  be 
necessary  for  public  vessels  to  apply  for 
COFRs.  However,  all  public  vessels 
which  are  not  readily  identifiable  as 
such  (i.e.,  vessels  which  are  not  naval 
war  ships,  Coast  Guard  cutters,  etc.)  and 
which  are  crewed  by  nongovernmental 
personnel,  are  strongly  encouraged  to 
carry  appropriate  government 
documentation  indicating  that  the 
vessels  are,  in  fact,  public  vessels,  i.e., 
vessels  owned  or  bareboat  chartered  by 
a  government  and  not  engaged  in 
commerce.  Such  documentation, 
including  a  copy  of  any  bareboat  charter 
party,  will  serve  to  avoid 
misunderstandings  with  enforcement 
personnel  who  are  not  readily  able  to 
determine  whether  a  particular  vessel, 
especially  a  vessel  owned  and  operated 
by  private  interests,  and  engaged  in 
business  which  could  be  construed  as 
commercial  in  nature  (e.g.,  dredging),  is 
or  is  not  a  public  vessel. 

Section  138.12  Applicability 

New  §  138.12  has  been  created  to  state 
clearly  the  applicability  of  part  138. 

This  section  is  comprised  of  parts  of 
proposed  §  130.1(a),  and  of  the 
definition  of  “vessel”  from  proposed 
§  130.2(b). 

Paragraph  (a)(1):  In  response  to 
comments,  this  paragraph,  which  is 
derived  from  proposed  §  130.1(a)(1),  has 
been  amended  to  make  it  clear  that 
“vessels  of  any  size  using  the  waters  of 
the  exclusive  economic  zone  to 


transship  or  lighter  oil”  means  both 
delivering  and  receiving  vessels.  The 
term  “vessel  of  any  size”  does  not 
include  the  towing/pushing  vessel  (tug) 
that  has  custody  of  a  barge 
transshipping  or  lightering  oil  within 
the  exclusive  economic  zone.  That  is,  a 
tug  of  300  gross  tons  or  less  would  not 
be  made  a  tank  barge  (i.e.,  would  not  be 
made  subject  to  the  financial 
responsibility  requirements  of  this  rule) 
just  because  it  had  custody  of  a  ' 
transshipping  or  lightering  vessel. 

Paragraph  (a)(2):  This  paragraph  is 
derived  from  proposed  §  130.1(a)(2). 

The  FWPCA  excluded  from  the 
requirement  to  establish  and  maintain 
evidence  of  financial  responsibility,  a 
non-self-propelled  “barge”  that  does  not 
carry  oil  as  cargo  or  fuel.  Section 
1016(a)(1)  of  OPA  90  excludes  from  that 
requirement  a  non-self-propelled 
“vessel”  that  does  not  carry  oil  as  cargo 
or  fuel.  In  this  rule,  the  Coast  Guard 
considers  OPA  90’s  use  of  the  term 
“non-self-propelled  vessels”  to  mean 
non-self-propelled  barges.  This 
construction  is  consistent  with  a  similar 
exception  in  CERCLA.  Therefore,  in 
§  138.12(a)(2)(ii)  of  this  rule,  the 
exception  refers  to  “barges"  rather  than 
“vessels”. 

Paragraph  (b):  This  paragraph 
concerns  MODU  liability  and  is  derived 
from  the  proposed  definition  of  the 
term,  “vessel”.  Some  commenters 
asserted  that  a  mobile  offshore  drilling 
unit  (MODU)  should  not  be  treated  as  a 
tank  vessel  when  drilling.  The  Coast 
Guard  cannot  adopt  this  suggestion  as 
the  liability  ascribed  to  a  MODU  when 
drilling  has  been  fixed  by  Congress. 
Therefore,  paragraph  (b)  of  §  138.12  has 
been  amended  to  make  it  clear  that 
under  OPA  90,  when  there  is  an  “on  or 
above  the  surface  of  the  water” 
discharge  or  substantial  threat  of  a 
discharge  of  oil  from  a  MODU,  the 
MODU  is  treated  as  tank  vessel  (for 
purposes  of  determining  the  limits  of 
liability  and  the  identity  of  the 
responsible  party)  (33  U.S.C.  2704(b)). 
Since  a  MODU  has  potential  liability  as 
a  tank  vessel,  the  MODU  operator  must 
demonstrate  financial  responsibility  at 
tank  vessel  limits  to  cover  the  time  that 
the  MODU  is  operating  as  an  offshore 
facility  and  has  a  spill  “on  or  above  the 
surface  of  the  water.” 

Paragraph  (c):  This  paragraph  has 
been  added  to  make  it  clear  that 
CERCLA’s  financial  responsibility 
provisions  and  this  rule  apply  to  self- 
propelled  vessels  which  exceed  300 
gross  tons,  even  if  they  do  not  carry 
hazardous  substances.  Congress 
mandated  that  owners,  demise 
charterers,  and  operators  of  all  self- 
propelled  vessels  over  300  gross  tons 


comply  with  CERCLA’s  financial 
responsibility  provisions,  without 
regard  to  whether  or  not  the  vessels 
actually  carry  hazardous  substances.  In 
this  connection,  the  following  points 
may  be  indicative  of  Congressional 
thinking:  Most,  if  not  all,  self-propelled 
vessels  over  300  gross  tons  carry 
hazardous  substances  in  one  form  or 
another  (e.g.,  ships’  stores);  and 
insurance  coverage  for  liabilities 
concerning  releases  of  hazardous 
substances  from  brown  water  vessels 
has  never  been  unavailable  or  subject  to 
high  premiums  in  the  United  States  (viz: 
coverage  provided  by  the  Water  Quality 
Insurance  Syndicate,  New  York,  NY). 
Further,  with  respect  to  blue  water 
(oceangoing)  vessels,  the  International 
Group  of  P&I  Clubs  traditionally  has 
provided  unlimited  liability  coverage 
for  releases  of  hazardous  substances, 
and  still  does;  and  P&I  Club  premiums 
for  this  coverage  (while  not  broken  out 
from  the  total  calls  and  premiums  for 
P&I  cover)  are  understood  to  be 
relatively  low.  Accordingly,  prudent 
vessel  operators  would  choose  to  take 
advantage  of  the  available,  relatively 
inexpensive  insurance  and  carry  such 
coverage  as  a  matter  of  course.  Whatever 
the  reason  for  the  Congressional 
mandate  may  have  been,  the  Coast 
Guard  has  no  rulemaking  flexibility 
where  the  law  is  clear  on  its  face. 

Paragraph  (d):  This  paragraph  recites 
that  33  CFR  part  138  does  not  apply  to 
public  vessels. 

Section  138.15  Implementation 
Schedule 

This  new  section  sets  forth  the 
implementation  schedule  for  vessels 
requiring  COFRs  under  OPA  90  and 
CERCLA  by  specifying  mandatory 
compliance  dates  for  categories  of 
vessels.  As  discussed  earlier  under 
“Implementation  Schedule,”  this 
section  establishes  a  phased  compliance 
schedule,  based  on  two  categories  of 
vessels — tank  vessels  (which  are  broken 
into  two  groups,  self-propelled  and  non¬ 
self-propelled),  and  non-tank  vessels.  As 
to  the  latter  category,  this  section,  for 
the  most  part,  allows  vessels  to  operate 
with  their  prexisting  COFRs  until  they 
expire.  This  section  also  prevents  vessel 
owners  and  operators  from  surrendering 
prexisting  COFRs  solely  for  the  purpose 
of  obtaining,  under  the  preexisting 
rules,  new  COFRs  with  extended 
expiration  dates. 

Paragraph  (a):  This  paragraph  governs 
the  compliance  schedule  for  tank 
vessels.  Paragraph  (a)(1)  provides  that  a 
self-propelled  tank  vessel  may  continue 
to  carry  its  preexisting  COFR  (or  obtain 
one  and  carry  it)  until  December  28, 
1995,  so  long  as  acceptable  evidence  of 
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financial  responsibility  has  been 
submitted  under  the  new  part  138  by 
December  28, 1994.  A  non-self- 
propelled  tank  vessel  may  continue  to 
carry  its  preexisting  COFR  (or  obtain 
one  and  carry  it)  until  July  1, 1995. 

Paragraph  (a)(2)  concerns  self- 
propelled  tank  vessels  and  requires  that 
they  submit  evidence  of  financial 
responsibility  under  the  new  part  138 
by  December  28, 1994.  An  application 
form  for  a  new  COFR  may  be  submitted 
at  a  later  date.  For  administrative 
convenience,  preexisting  Certificates 
issued  under  33  CFR  parts  130, 131,  or 
132  may  continue  to  be  carried  on  these 
self-propelled  tank  vessels  so  long  as  the 
new  part  138  evidence  of  financial 
responsibility  has  been  submitted.  If 
this  new  evidence  of  financial 
responsibility  is  not  submitted  by 
December  28, 1994,  the  preexisting 
Certificates  for  that  vessel  will  be 
revoked  on  that  date.  By  December  28, 
1995,  a  self-propelled  tank  vessel  must 
have  applied  for,  and  be  carrying,  a  new 
part  138  Certificate,  regardless  of  the 
expiration  date  on  any  preexisting 
Certificates. 

Paragraph  (a)(3)  concerns  the 
requirements  for  a  self-propelled  tank 
vessel  that  does  not  possess  a 
preexisting  COFR  issued  under  33  CFR 
part  130  before  December  28, 1994.  This 
vessel  may  not  operate  on  or  after  that 
date  unless  it  carries  a  new  part  138 
COFR.  Accordingly,  this  vessel  must 
apply  for  a  new  part  138  COFR 
following  the  procedures  specified  in 
§§138.50  and  138.60. 

Paragraph  (a)(4)  requires  a  non-self- 
propelled  tank  vessel  to  submit 
evidence  of  financial  responsibility  and 
a  new  application. form  under  this  new 
rule  at  least  21  days  before  July  1, 1995. 
(The  21  days  refers  to  a  time  constraint 
imposed  by  §  138.50.)  By  July  1, 1995, 
a  non-self-propelled  tank  vessel  must 
carry  a  new  OPA  90/CERCLA  (part  138) 
COFR.  On  that  date,  preexisting  COFRs 
for  non-self-propelled  tank  vessels  will 
be  revoked. 

Paragraph  (b):  This  paragraph  governs 
the  compliance  schedule  for  non-tank 
vessels.  Paragraph  (b)(1)  provides  that  a  . 
non-tank  vessel  must  carry  a  part  138 
Certificate  no  later  than  December  28, 
1997,  provided  that  before  that  date,  the 
vessel  carries  a  non-expired,  part  130 
Certificate.  A  part  132  Certificate,  if 
applicable  to  that  vessel,  must  also  be 
carried.  A  non-tank  vessel  subject  to 
part  138  may  apply  for  a  part  138 
Certificate  any  time  on  or  after  July  1, 
1994. 

Paragraph  (b)(2)  provides  that  on  and 
after  December  28, 1994,  and  before 
December  28, 1997,  a  Certificate  issued 
to  replace  an  existing  33  CFR  part  130 


or  132  Certificate  for  non-tank  vessels 
will  bear  the  same  expiration  date  as  the 
Certificate  being  replaced.  The 
circumstances  where  this  might  occur 
are  when  a  Certificate  has  been  lost,  or 
there  is  a  vessel  name  change  or 
operator  name  change.  A  change  in  legal 
identity  is  not  a  mere  name  change.  This 
paragraph  also  provides  that  during  this 
interval,  the  expiration  date  on  a 
renewal  Certificate  issued  under  33  CFR 
part  132  will  be  the  same  as  the 
expiration  date  on  the  33  CFR  part  130 
Certificate  for  that  vessel. 

Paragraph  (b)(3)  provides  that  a  non¬ 
tank  vessel  holding  a  33  CFR  part  130 
Certificate  issued  before  December  28, 
1994,  may  continue  to  operate  with  that 
Certificate  until  it  expires. 

Paragraphs  (b)(4)  and  (b)(5)  provide 
that  new  Certificates  issued  under  33 
CFR  parts  130  and  132  on  or  after  July 
1, 1994,  and  before  December  28, 1994, 
will  bear  an  expiration  date  three  years 
after  the  date  of  issuance,  except  that  a 
Certificate  surrendered  during  that 
interval  with  a  request  for  the  issuance 
of  a  new  Certificate  for  that  same  vessel 
will  bear  an  expiration  date  the  same  as 
the  expiration  date  appearing  on  the 
surrendered  Certificate. 

Paragraph  (c):  This  paragraph 
provides  that  after  the  effective  date  of 
this  rule,  a  vessel  that  is  300  gross  tons 
or  less  and,  therefore,  does  not  carry  a 
Certificate  under  33  CFR  part  130,  need 
no  longer  carry  a  Certificate  issued 
under  33  CFR  part  131  (relating  to 
TAPAA)  or  part  132  (relating  to 
OCSLAA),  so  long  as  that  vessel  is  not 
required  by  OPA  90  to  obtain  a 
Certificate  because  the  vessel  is  engaged 
in  lightering  in  the  Exclusive  Economic 
Zone.  A  vessel  of  this  size  engaged  in 
lightering  is  required  to  maintain  its 
part  131  or  132  Certificate  until  the 
vessel  obtains  a  certificate  under 
paragraph  (a)  or  (b)  of  this  section,  as 
may  be  applicable. 

Section  138.20  Definitions 

Cargo:  At  the  suggestion  of  one 
commenter,  the  definition  of  cargo  has 
been  amended  to  make  it  clear  that 
neither  hazardous  substances  nor  oil, 
when  carried  solely  for  use  aboard 
vessels  (oil  to  power  or  lube  onboard 
machinery;  paints;  cleaners;  degreasers; 
etc.),  are  included  in  the  definition  of 
cargo. 

Demise  Charterer:  A  definition  has 
been  added  to  make  it  clear  that  this 
term  is  synonymous  with  the  common 
term  “bareboat  charterer”. 

Fish  tender  vessel  and  fishing  vessel: 
A  definition  was  added  for  these  terms 
in  order  to  indicate  that  the  terms  have 
the  same  meaning  as  set  forth  in  46 
U.S.C.  2101.  This  will  aid  in 


determining  the  meaning  of  the  term 
“tank  vessel”.  Section  5209  of  Pub.  L. 
102-587  provided  that  each  of  these 
types  of  vessel  is  not  a  tank  vessel.  This 
law  was  enacted  after  the  NPRM  was 
published. 

Guarantor:  For  the  sake  of 
convenience  to  persons  who  must 
comply  with  this  rule,  a  definition  of 
“guarantor”,  based  on  the  definition  in 
OPA  90  and  CERCLA,  was  added  to  the 
rule. 

Hazardous  material:  Some 
commenters  observed  that  this  term  is 
different  from  “hazardous  substances” 
as  used  in  CERCLA,  and  were 
concerned  that  tank  vessel  liability  not 
be  ascribed  to  vessels  carrying  non¬ 
liquid  hazardous  substances.  A 
definition  of  this  term  has  been  added 
to  make  clear  that  a  vessel  carrying 
liquid  hazardous  materials  is  a  tank 
vessel.  In  the  Conference  Report,  at  page 
102,  Congress  stated,  “The  term  ‘tank 
vessel’  has  the  same  meaning  as  that 
term  has  under  section  2101  of  title  46, 
United  States  Code.”  This  46  U.S.C. 

2101  definition  of  tank  vessel  uses  the 
term  “hazardous  material,”  which  is 
defined  in  46  U.S.C.  2101(14),  and  that 
definition  of  hazardous  material 
controls. 

Insurer:  This  definition  has  been 
amended  to  clarify  the  meaning  of 
"insurer”  or  “insurers”  as  used  in  this 
rule  (see,  for  example,  §  138.80(b)(1) 
concerning  insurance  guaranties).  The 
words  “is  a  type  of  guarantor”  have 
been  added  to  make  it  clear  that,  insofar 
as  insurers  are  concerned,  this  rule 
applies  only  to  that  class  of  insurers 
who  choose  to  be  guarantors. 

Offshore  supply  vessel:  A  definition  of 
this  term  was  added  to  indicate  that  it 
has  the  same  meaning  as  set  forth  in  46 
U.S.C.  2101,  and  will  assist  in  the 
determination  of  the  term  "tank  vessel”. 
Section  5209  Public  Law  102-587, 
enacted  after  the  NPRM  was  published, , 
provided  that  an  offshore  supply  vessel 
is  not  a  tank  vessel. 

Operator:  Some  commenters  felt  this 
definition  was  confusing  and  some 
recommended  that  the  term 
“responsible  party”  be  used  instead. 
Accordingly,  the  definition  of  operator 
was  amended  first,  to  narrow  its  scope 
by  deleting  the  words  “including  but 
not  limited  to”  and,  second,  to  clarify  its 
meaning  by  adding  the  words  "or  who 
agree  by  contract  to  become 
responsible”  (for  a  vessel  in  the  capacity 
of  an  operator].  The  first  change  was 
made  to  make  the  definition  less  open 
ended.  There  are  entities,  such  as 
agents,  “manager”,  traditional  time 
charterers  and  traditional  voyage 
charterers  (i.e.,  charterers  who  do  not 
take  operational  responsibility  for  the 
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vessels  they  charter)  that  are  not 
intended  to  be  included  in  this 
definition.  The  second  change  was 
made  for  the  benefit  of  persons,  such  as 
ship  repair  yards,  who  objected  to  the 
word  “repairer”  in  the  definition  of 
operator.  For  example,  one  commenter 
stated  that  the  owner  or  operator  who 
brings  a  vessel  to  the  shipyard  remains 
absolutely  the  owner  or  operator,  and 
there  is  no  transfer  of  rights  or 
responsibilities  to  the  repair  facility.  In 
a  case  such  as  this,  the  term  “operator” 
would  not  apply  to  repair  facilities. 
Howev  er,  in  a  case  where  a  ship  repair 
yard  either  is  responsible  under  law,  or 
for  commercial  reasons  agrees  with 
owners  to  become  responsible  for 
pollution  liability  in  connection  with  a 
vessel  under  the  repairer’s  custody,  that 
repair  facility  is  and  has  been  subject  to 
vessel  financial  responsibility 
requirements  since  1971.  See  discussion 
at  43  FR  35705,  August  11, 1978.  In 
short,  this  rule  does  not  transform  non- 
liahle  repairers  of  vessels  into  legally 
liable  “operators”  of  those  vessels. 
Shipyards  and  other  persons  who  would 
not  otherwise  be  responsible  for  vessels 
are  free,  of  course,  to  contract  with 
vessel  owners,  as  they  may  see  fit,  with 
respect  to  becoming  responsible  for  (i.e., 
becoming  the  operators  of)  vessels  in 
their  custody.  As  always,  if  repairers  or 
other  person  are  not  responsible  for  the 
non-owned  vessels  in  their  custody,  this 
rule  will  not  apply  to  them.  In  a  case 
such  as  that,  any  valid  COFR,  issued  to 
a  vessel’s  owner,  operator,  or  bareboat 
charterer,  will  remain  valid  and  must  be 
retained  aboard  the  vessel  while  in  the 
repairer’s  custody.  The  third  change  to 
the  definition  of  “operator”  was  the 
addition  of  the  word  “custodian”.  This 
change  was  made  merely  to  confirm  that 
a  person  who  is  responsible  for  a  vessel 
need  not  physically  operate  the  vessel — 
move  it  from  place  to  place — to  be  its 
“operator”  for  purposes  of  this  rule. 

Public  Vessel:  In  accordance  with  a 
ruling  by  the  General  Counsel  of  the 
Department  of  Transportation 
interpreting  the  statutory  definition  of 
“public  vessel”,  this  definition  has  been 
modified  by  deleting  the  words  “and 
operated”.  Accordingly,  any  vessel 
owned  or  bareboat  chartered  by  the 
United  States,  or  by  a  State  or  political 
subdivision  of  a  State,  or  by  a  foreign 
nation,  is  a  public  vessel  except  when 
engaged  in  a  commercial  service.  (An 
example  of  a  commercial  sendee  is 
holding  oneself  out  for  hire  to  carry 
passengers  or  cargo,  and  the  lack  of 
profit  is  not  necessarily  determinative  of 
a  commercial  service.) 

Accordingly,  it  is  no  longer  necessary 
that  a  vessel  be  physically  operated  by 
a  governmental  entity  or  under  its  direct 


day-to-day  control  in  order  to  qualify  as 
a  public  vessel,  i.e.,  vessels  owned  or 
bareboat  chartered  by  governmental 
agencies  may  be  crewed  by  commercial 
entities  and  remain  “public  vessels”,  for 
the  purpose  of  this  regulation,  provided 
the  vessels  engage  only  in  governmental 
(noncommercial)  service. 

Self-elevating  lift  vessel:  This 
definition  was  added  because  OPA  90 
defines  a  “mobile  offshore  drilling  unit” 
(MODU)  as  a  vessel,  other  than  a  “self- 
elevating  lift  vessel”,  capable  of  use  as 
an  offshore  facility.  It  has  been  argued 
that  because  a  self-elevating  lift  vessel 
can,  literally,  be  a  type  of  MODU  known 
as  a  jack-up  drilling  rig,  Congress 
intended  the  term  “self-elevating  lift 
vessel”  to  include  a  jack-up  drilling  rig, 
i.e.,  that  MODUs  do  not  include  jack-up 
drilling  rigs.  One  argument  to  the 
contrary  is  that  Congress  could  not  have 
meant  to  exclude  jack-up  drilling  rigs 
from  the  definition  of  MODUs  because 
jack-up  drilling  rigs  constitute  the  most 
common  type  of  MODU;  had  Congress 
intended  to  exclude  from  the 
classification  of  MODUs  the  most 
common  type  of  MODU  (jack-up  drilling 
rigs),  it  surely  would  have  at  least 
hinted  at  that  result,  in  the  law’s 
legislative  history.  Another  argument  to 
the  contrary  is  that  had  Congress 
intended  to  exclude  jack-up  drilling 
rigs,  it  would  have  used  the  term  “self- 
elevating  drilling  vessel”,  not  “self- 
elevating  lift  vessel.”  The  Coast  Guard 
interprets  OPA  90 ’s  use  of  the  term 
“self-elevating  lift  vessel”  to  mean  a 
self-elevating,  offshore  work  boat  (or 
work  barge)  that  does  not  engage  in 
actual  drilling  operations. 

Tank  Vessel:  This  definition  has  been 
changed  by  deleting  the  proposed 
regulatory  definition  and  substituting 
the  definition  in  section  1001(34)  of 
OPA  90  (33  U.S.C.  2701(34)),  with  three 
clarifications.  This  accords  with 
Congressional  intent  expressed  in  the 
Conference  Report  at  page  102.  First,  the 
word  “liquid”  has  been  inserted  before 
the  words  “ha  zardous  material”,  in 
accordance  with  the  definition  of 
hazardous  material  in  46  U.S.C. 

2101(14)  (see  explanation  under 
“hazardous  material”).  Second,  specific 
exclusions  to  the  definition  of  “tank 
vessel”  have  been  added  in  accordance 
with  section  5209  of  Public  Law  102- 
587,  which  was  enacted  after  the  NPRM 
was  published.  Third,  in  accordance 
with  one  comment,  the  definition  has 
been  amended  to  make  it  clear  that  a 
vessel  towing  or  pushing,  or  having  in 
its  custody,  a  tank  barge,  cannot  for 
those  reasons  alone,  be  deemed 
included  in  the  definition  of  tank  vessel. 
Some  carriers  of  liquefied  natural  gas 
(LNG)  argued  that  they  should  be  able 


to  demonstrate  lower  levels  of  financial 
responsibility  than  is  required  for  oil- 
carrying  tank  vessels.  Tank  vessel  limits 
are  set  by  Congress  and  the  Coast  Guard 
is  not  empowered  to  lower  those  limits. 

A  vessel  carrying  LNG  clearly  meets  the 
definition  of  “tank  vessel”. 

Section  138.30  General 

Paragraph  (a):  A  number  of 
commenters  were  concerned  that  the 
NPRM_  was  ambiguous,  possibly 
multiplying  the  liability  limit  with 
respect  to  a  vessel  by  three — that  is,  the 
owner,  operator,  and  demise  charterer 
would  each  have  liability  up  to  the 
specified  limit,  and  their  liabilities 
would  be  added  together.  That  was  not 
the  intent  of  the  NPRM.  Nevertheless, 
potential  guarantors  were  likewise 
concerned  that  they  might  be  liable  for 
three  times  the  amount  of  the  guaranty. 
The  Coast  Guard  believes  that  OPA  90 
and  CERCLA  impose  only  one  limit  of 
liability,  per  incident  or  release  or 
threatened  release,  under  each  Act  for  a 
guarantor  with  respect  to  a  vessel. 
Therefore,  this  subsection  has  been 
amended  to  clarify  the  fact  that  even 
though  the  owner,  demise  charterer,  and 
operator  of  a  vessel  are  jointly  and 
severally  liable,  and  must  all  be  covered 
by  the  evidence  of  financial 
responsibility  submitted  for  a  COFR,  the 
amount  of  that  financial  responsibility 
provided  by  a  guarantor  is  for  the  single 
limit.  For  example,  if  the  operator  of  a 
40,000  gross  ton  tanker  spills  oil  and  the 
$1,200  per  gross  ton  limit  of  liability  is 
not  broken,  the  owner,  demise  charterer, 
operator,  and  guarantor  would  be  jointly 
and  severally  liable  for  that  incident, 
and  the  guarantor’s  liability  (without 
regard  to  whether  the  limit  is  broken) 
under  OPA  90  should  the  owner, 
demise  charterer,  and  operator  pay 
nothing,  cannot  exceed  the  amount  of 
financial  responsibility  provided  by  the 
guarantor,  in  this  case  $48  million 
($1,200  x  40,000). 

This  section  also  has  been  amended  to 
confirm  that  the  total  amount  of 
financial  responsibility  provided  by  a 
guarantor  is  not  applicable  to  an 
incident  or  release  or  threatened  release 
of  just  oil  or  just  hazardous 
substances — only  the  amount  guarantied 
for  an  oil  incident  is  available  for  that 
incident,  and  only  the  amount 
guarantied  for  a  hazardous  substance 
release  or  threatened  release  is  available 
for  that  event. 

Paragraph  (b):  As  recommended  by 
some  commenters,  this  paragraph  has 
been  amended  to  state  that  this  rule 
does  not  apply  to  time  charterers  or 
voyage  charterers,  i.e.,  charterers  who 
do  not  assume,  and  do  not  have 
imposed  upon  them  by  contract  or 
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otherwise,  the  responsibility  associated 
with  operation  of  a  vessel. 

Paragraphs  (c)-{f):  Potential  insurance 
guarantors  commented  that  guarantors 
should  be  able  to  rely  upon  official 
tonnage  certificates,  particularly  with 
respect  to  tank  vessels  under  OPA  90.  A 
tank  vessel  greater  than  3,000  gross  tons 
carries  a  minimum  liability  of  ten 
million  dollars  while  a  tank  vessel  of 
3,000  gross  tons  or  less  carries  a 
minimum  liability  of  two  million 
dollars.  Guarantors  justifiably  relying  on 
tonnage  set  out  in  tonnage  certificates 
understandably  wish  to  avoid  situations 
where,  after'incidents  involving  tank 
vessels,  they  could  find  themselves 
exposed  in  a  direct  action  to  a  ten 
million  dollar  liability  rather  than  the 
anticipated  lower  limit  applicable  to 
tank  vessels  of  3,000  gross  tons  or  less. 

Thus,  in  a  case  where  a  tank  vessel’s 
official,  applicable  tonnage  document 
declares  the  vessel’s  official  tonnage  to 
be  (for  example)  2,990  gross  tons,  the 
Coast  Guard  agrees  that  the  vessel’s 
guarantor  should  be  able  to  rely  on  a 
maximum  liability  under  OPA  90  of 
$3,588,000  (2,990  tons  x  $1,200  per  ton) 
even  if  it  develops  that  2,990  gross  tons 
was  a  typographical  error  on  the  official, 
applicable  tonnage  certificate  or  the 
vessel  was  incorrectly  measured,  and 
that  the  vessel’s  true  tonnage  is  over 
3,000  gross  tons.  The  rule  has  been 
amended  in  order  to  provide  that 
protection  to  guarantors,  except  where  a 
guarantor  knew  or  should  have  known 
that  the  applicable  tonnage  certificate 
was  incorrect.  (This  additional  defense 
is  reflected  in  the  various  guaranty 
forms  appended  to  this  rule.)  Paragraphs 
(c),  (d),  and  (e)  have  been  revised 
slightly  to  clarify  the  appropriate 
tonnage  to  use  for  various  vessel  types 
and  flags,  and  a  clause  has  been  added 
to  each  section  to  clarify  the  appropriate 
tonnage  used  for  determining  the  limits 
of  liability  under  OPA  90  CERCLA. 

Section  138.50  Time  to  Apply 
Paragraph  (a):  Paragraph  (a)  was 
amended  at  the  request  of  one 
commenter,  to  provide  that  the  Coast 
Guard  may  waive  the  requirement  to  file 
an  application  for  a  Certificate  of 
Financial  Responsibility  at  least  21  days 
before  the  Certificate  is  required.  This 
same  amendment  was  made  in 
§  138.70(a),  concerning  applications  to 
renew  Certificates.  An  example  of  a 
circumstance  when  the  21-day 
requirement  might  be  waived  is  when  a 
tank  vessel,  not  having  a  current  COFR 
and  not  planning  on  entering  the  United 
States,  does  not  have  an  opportunity  to 
file  an  application  21  days  in  advance 
because  it  is  redirected  on  short  notice 
to  call  at  a  United  States  port.  The  Coast 


Guard  makes  every  attempt  to 
accommodate  unusual  circumstances. 

Section  138.60  Application,  General 
Instructions 

Paragraph  (c):  This  paragraph  was 
amended  at  the  request  of  one 
commenter,  by  deleting  the  words 
“other  empowered”  and  substituting 
therefore  the  more  correct  words  “the 
chief  executive  officer,  or  any  other  duly 
authorized”,  to  describe  who  may  sign 
an  application  on  behalf  of  a  corporate 
applicant. 

Paragraph  (d):  This  paragraph  was 
amended  at  the  request  of  one 
commenter,  to  change  “days”  to 
“business  days”  in  order  to  provide 
more  time  for  an  applicant  to  inform  the 
Coast  Guard  of  a  change  in  the 
information  provided  in  an  application. 
For  the  same  reason,  “days”  was 
changed  to  “business  days”  in 
§  138.80(b)(3)(iii)(B). 

Section  138.65  Issuance  and  Carriages 
of  Certificates 

This  new  section  is  derived  from  the 
text  of  proposed  §  130.1(c).  It  is  placed 
more  properly  in  a  section  other  than 
“scope.” 

The  text  has  been  amended  to  make 
it  clear  that  vessels  are  not  subject  to 
sanctions  for  failure  to  carry  a  valid 
Certificate  of  Financial  Responsibility  in 
cases  where  a  COFR  is  removed  from  a 
vessel  temporarily,  at  the  request  of  U.S. 
law  enforcement  personnel. 

Section  138.70  Renewal  of  Certificates 

A  new  paragraph  (c)  was  added  to 
clarify  that  the  first  time  a  Certificate  is 
required  under  part  138,  to  replace  a 
Certificate  issued  under  33  CFR  part 
130,  a  new  full  application  form,  rather 
than  a  letter,  is  required.  However,  the 
Coast  Guard  is  not  requiring  a  “first 
time”  application  fee  under  these 
circumstances,  recognizing  that  under 
preexisting  practice,  a  “first  time”  fee  is 
not  required  for  a  renewal  application. 
Once  a  new  application  form  has  been 
filed  for  a  part  138  Certificate,  any 
additional  Certificates  may  be  applied 
for  by  letter. 

Section  138.80  Financial 
Responsibility,  How  Established 

A  number  of  changes,  explained 
under  each  paragraph,  were  made  to 
address  several  comments.  These 
changes  concern  use  of  multiple 
guarantors,  defenses  available  to 
guarantors,  and  the  addition  of  a 
catchall  method,  “other  evidence  of 
financial  responsibility”. 

Paragraph  (b)(1)  (Insurance):  In  the 
proposed  phrase  “executed  by  an 
insurer  that  has  been  approved  by  *  *  * 


the  Director,  NPFC,  for  purposes  of  this 
part”,  the  word  “approved”  was  deleted 
and  the  words  “found  acceptable”  were 
substituted.  The  word  "acceptable”  is 
preferred  because  it  is  used  in  the 
definition  of  “Insurer”  in  §  138.20(b). 
Section  138.80(b)(1)  also  has  been 
amended  to  clarify  the  fact  that  more 
than  one  insurer  may  execute  an 
insurance  guaranty,  and  that  the 
subscribing  insurers  shall  be  jointly  and 
severally  liable  unless  percentages  of 
participation  are  provided  on  the 
guaranty  by  each  subscribing  insurer. 

For  purposes  of  this  part,  and  as 
discussed  below,  a  percentage  means  a 
vertical  percentage  (rather  than  a 
horizontal  layering). 

One  commenter  recommended  that 
the  Coast  Guard  incorporate  standards 
for  approval  of  insurers,  sureties,  and 
financial  guarantors.  Standards  for 
sureties  are  set  by  the  Department  of  the 
Treasury,  as  OPA  90  requires  bonding 
companies  to  be  authorized  to  do 
business  in  the  United  States,  a 
reference  to  Treasury-approved  sureties. 
Financial  guarantors  must  meet  the 
detailed  standards  for  self-insurers. 
Insurers  must  be  acceptable  to  the  Coast 
Guard,  and  for  many  years,  acceptability 
had  been  determined  by  the  Federal 
Maritime  Commission  (FMC)  on  a  case- 
by-case  basis.  The  Coast  Guard  has 
followed  the  criteria  established  by 
these  decisions.  Any  insurer  desiring  to 
be  recognized,  as  an  acceptable  insurer 
may  telephone,  write  to,  or  meet  with 
the  Coast  Guard  to  review  the  factors 
considered.  The  Coast  Guard  is 
evaluating  the  possibility  of  a  future 
rulemaking  adopting  acceptability 
standards,  but  has  decided  not  to 
develop  these  standards  through  this 
financial  responsibility  rule. 

Paragraph  (b)(2)  (Surety  bond):  This 
paragraph  was  amended  to  clarify  the 
fact  that  more  than  one  surety  may 
execute  a  surety  bond  guaranty  form.  As 
in  the  cage  of  insurers,  sureties  must 
state  vertical  percentages  of 
participation  if  they  wish  to  avoid  joint 
and  several  liability. 

Paragraph  (b)(3)  (Self-insurance):  A 
number  of  commenters  recommended 
that  the  Coast  Guard  adjust  the  net 
worth  and  working  capital  formulae  by 
allowing  worldwide  assets  rather  than 
only  U.S.-based  assets  to  be  counted  in 
the  asset  side  of  the  equation.  The  Coast 
Guard  has  not  adopted  this  suggestion. 
The  reasons  are  explained  fully  in  the 
Regulatory  Impact  Analysis  associated 
with  this  rulemaking.  Paragraph 
(b)(3)(vi)  permits  the  Coast  Guard  to 
waive  the  working  capital  ’-equirement 
under  certain  circumstances.  Under 
paragraph  (b)(3)(vi)(A)  the  Coast  Guard 
may  waive  the  working  capital 
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requirement  for  prospective  self- 
insurers  who  are  regulated  public 
utilities,  municipal  or  other 
governmental  entities,  or  charitable, 
non-profit  making  organizations  under 
section  501(c)  of  the  Internal  Revenue 
Code.  One  commenter  stated  that  it  is  a 
tax-exempt,  not-for-profit  U.S.  oil  spill 
response  corporation,  that  operates 
vessels  for  that  purpose.  It  commented 
that  it  does  not  believe  it  will  be  able 
to  obtain  a  surety  bond,  insurance  or 
financial  guaranty,  or  be  able  to  qualify 
as  a  self-insurer  under  the  proposed 
rule.  It,  therefore,  believes  that  the 
proposed  rule  will  hamper  “reliable*’ 
response  organizations  and  thus, 
undermine  an  essential  purpose  of  OPA 
90 — a  quick,  effective  response  to  oil 
spills.  It  proposes,  among  other  things, 
that  the  section  in  question  be  amended 
so  that  the  availability  of  the  working 
capital  waiver  would  not  be  limited  to 
charitable  organizations;  i.e.,  that  the 
waiver  be  made  available  to  any  non¬ 
profit  response  organization  qualifying 
as  a  social  welfare  organization  under 
section  501(c)(4)  of  the  Internal  Revenue 
Code. 

This  comment  requesting  an 
extension  of  the  applicability  of  the 
working  capital  requirement  under 
proposed  §  130.8(b)(3)(vi)(A)  apparently 
does  not  take  into  consideration  the 
next  paragraph  (i.e., 

§  138.80(b)(3)(vi)(B))  of  the  rule  which 
allows  an  alternative  basis  for  certain 
organizations  to  apply  for  waivers. 
Accordingly,  paragraph  (b)(3)(vi)(A)  of 
§  138.80  has  not  been  amended.  The 
Coast  Guard  does  not  believe  that  this 
rule  will  inhibit  the  commenter’s  ability 
to  obtain  COFRs,  or  otherwise 
undermine  any  essential  purpose  of  the 
law.  The  essential  purpose  of  OPA  90  to 
be  implemented  by  this  rule  is  to  deny 
the  use  of  United  States  waters  to 
entities  which  do  not  have  the  financial 
capacity  to  meet  OPA  90  and  CERCLA 
liability,  by  demonstrating  self- 
insurance  capacity,  or  by  purchasing  an 
insurance  or  surety  bond  guaranty  or  by 
obtaining  a  financial  guaranty. 

Paragraph  (b)(4)  (Financial  Guaranty): 
This  paragraph  was  amended, 
consistent  with  the  insurance  and  surety 
bond  guaranty  methods,  to  allow  more 
than  one  financial  guarantor  to  execute 
a  financial  guaranty  form.  Financial 
guarantors  also  must  state  vertical  (i.e., 
non-layering  type)  percentages  of 
participation  to  avoid  Joint  and  several 
liability. 

Paragraph  (b)(5)  (Other  evidence): 
This  is  a  new  paragraph  which  has  been 
added  to  the  rule  as  a  result  of  the 
numerous  comments  requesting  the 
Coast  Guard  to  accept  evidence  of 
financial  responsibility  by  methods 


other  than  the  four  proposed  methods. 
This  new  paragraph  will  permit  “other 
evidence  of  financial  responsibility”  if  it 
meets  the  criteria  set  forth  in  this  new 
paragraph  and  in  expanded  §  138.80(d). 
“Other  evidence”  meeting  that  criteria, 
if  being  submitted  for  the  first  time, 
must  be  submitted  at  least  45  days 
before  a  Certificate  is  required.  The 
Coast  Guard  will  not  accept  an  “other 
evidence”  method  that  merely  alters  or 
deletes  a  provision  of  one  of  the 
established  methods.  For  example,  a 
proposed  “other  evidence”  guaranty 
form  that  includes  a  clause  requiring 
COFRs  to  be  renewed  each  year  rather 
than  every  three  years  as  provided  in 
the  rule  would  not  be  accepted.  Some 
commenters  suggested  that  the  use  of 
letters  of  credit  be  authorized.  The  use 
of  letters  of  credit  is  discussed  at  the 
end  of  this  section.  Since  commenters 
stated  they  would  not  utilize  this 
method,  it  has  not  been  included 
separately.  However,  it  is  a  method  that 
could  be  proposed  under  paragraph 
(b)(5).  An  applicant  seeking  approval  of 
“other  evidence”  must  submit  a  sample, 
proposed  guaranty  form. 

Paragraph  (c):  This  paragraph  has 
been  amended  in  response  to  comments 
that  neither  OPA  90  nor  CERCLA 
specifically  requires  the  Coast  Guard  to 
make  co-subscribers  to  an  insurance, 
surety  bond,  or  financial  guaranty 
jointly  and  severally  liable.  The  Coast 
Guard  agrees  with  these  comments. 

The  gist  of  these  comments  is  that  if 
the  Coast  Guard  would  permit  co- 
subscribers  to  be  liable  only  up  to  their 
individual  limits  of  participation  on  a 
particular  bond,  no  individual  amount 
of  financial  responsibility  required  by 
OPA  90  and  CERCLA  (the  Total 
Applicable  Amount)  would  be 
impossible  to  write.  For  example,  a 
major  surety  broker  commented  that  at 
least  32  Treasury-approved  sureties 
have  indicated  to  that  broker  an  interest 
in  writing  surety  bond  guaranties.  One 
of  these  companies  is  approved  to  write 
bonds  in  excess  of  $200  million,  and  the 
32  companies  have  an  approved, 
combined  underwriting  capacity  in 
excess  of  $1  billion.  Accordingly,  the 
Coast  Guard  has  acceded  to  this  request 
and  has  amended  proposed  §  130.8(c) 
(new  §  138.80(c))  to  specifically  allow 
limited  (i.e.,  non-joint  and  several  as 
among  themselves)  participation  on  a 
single  bond  or  other  guaranty. 

Tne  Coast  Guard  will  only  accept,  for 
purposes  of  a  guaranty,  percentages  of 
participation  on  a  vertical,  non-layered 
basis  (tiers,  one  in  excess  of  another,  are 
not  acceptable).  For  example,  four 
insurers  may  each  limit  their 
participation  to  25  percent.  If  a  spill 
results  in  $10,000  in  costs  and  damages. 


each  insurer  would  be  liable  as  a 
guarantor  for  $2,500.  The  Coast  Guard 
will  not  accept  a  horizontal  arrangement 
whereby  one  insurer  subscribes  to  a  first 
tier  of  $2,500,  a  second  insurer  to  the 
next  tier  of  $2,500,  and  so  forth.  Under 
this  latter,  layered  arrangement,  if  the 
total  costs  and  damages  were  $10,000, 
but  the  first  insurer,  subscribing  for  only 
the  first  $2,500  layer  was  bankrupt,  the 
other  insurers  may  be  under  no 
obligation  to  pay.  The  Coast  Guard 
cannot  accept  this  result. 

In  addition,  the  Coast  Guard  has 
limited  this  shared  participation  to  no 
more  than  four  guarantors  executing  a 
guaranty  form.  The  Coast  Guard  believes 
this  limitation  is  needed  to  provide  a 
manageable  process  for  claimants 
dealing  with  guarantors.  More  than  four 
insurers  or  sureties,  however,  can  still 
participate  in  a  guaranty  by  appointing 
a  lead  underwriter  or  surety  to  act  on 
their  behalf,  such  as  is  done  by  Lloyd’s 
Underwriters.  Further,  in  order  to 
facilitate  dealing  with  multiple 
guarantors  and  to  avoid  complications 
that  might  ensue  if  the  guarantors  do  not 
all  agree  on  a  particular  action,  the 
Coast  Guard  is  requiring  the  guarantors 
to  appoint  a  lead  guarantor  to  act  on 
behalf  of,  and  have  the  authority  to 
bind,  the  co-guarantors.  Paragraph  (c) 
further  provides  that  if  one  or  more 
guarantors  do  not  specify  percentages  of 
participation,  then  as  between  or  among 
them,  they  share  joint  and  several 
liability  for  the  total  of  the  unspecified 
portion.  Those  guarantors  specifying 
percentages  will  be  liable  only  up  to 
respective  specified  limits,  as  noted 
above.  The  Coast  Guard  considers  this 
an  important  incentive  to  permit  new 
providers  of  financial  responsibility  to 
become  guarantors  under  OPA  90  and 
CERCLA. 

Paragraph  (d)  (Direct  action):  This 
paragraph  has  been  rewritten  in 
response  to  comments  requesting 
clarification  of  the  exposure  and  limits 
of  liability  of  guarantors  under  OPA  90 
and  CERCLA.  Anything  that  might  be 
considered  new,  e.g.,  a  guarantor’s  right 
to  limit  its  liability  to  the  tonnage  on  an 
official  tonnage  document,  has  already 
been  discussed  herein,  or  is  discussed 
below  in  connection  with  specific 
guaranty  forms.  It  is  appropriate  to  note 
in  this  section  of  the  preamble, 
however,  that  a  claim  against  an  insurer 
or  a  surety  in  connection  with  an 
insurance  or  surety  bond  guaranty 
established  under  this  part  does  not 
entitle  a  claimant  to  somehow  “cut- 
through”  the  guarantor  and  reach  the 
guarantor's  ensuring  entity.  No  right  of 
direct  action  against  a  guarantor  relating 
to  financial  responsibility  provided 
under  this  part  endows  a  claimant  with 
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rights  against  a  guarantor’s  reinsurer. 

This  is  not  to  say,  of  course,  that  a 
guarantor  and  its  reinsurer  are  in  any 
way  precluded  from  entering  into  a 
reinsurance  arrangement  that  permits 
cut-throughs  by  claimants  against 
reinsurers.  Such  cut-through  clauses, 
however,  are  not  imposed  by  this  rule. 

Letters  of  Credit:  Section  1016(e)  of 
OPA  90  allows  the  Coast  Guard  to 
consider  inclusion  of  a  letter  of  credit  in 
the  permissible  methods  of  establishing 
financial  responsibility.  The  use  of 
letters  of  credit  as  evidence  of  financial 
responsibility  has  never  been  and  is  not 
now  being  requested  by  the 
international  vessel  operating  industry. 
Years  ago,  lengthy,  in-depth  exploration 
of  this  matter  was  undertaken  with  one 
of  the  largest  U.S.  financial  institutions 
in  an  effort  to  determine  the  value  of 
irrevocable  letters  of  credit  as  evidence 
of  financial  responsibility  under  direct 
action  statutes.  It  was  concluded  by  all 
concerned  that  such  instruments  were 
of  little  or  no  value  for  such  purposes. 
One  of  the  reasons  for  that  conclusion 
was  that,  unlike  insurance  companies 
defending  their  own  money,  banks  and 
other  financial  institutions  that  issue 
letters  of  credit  generally  would  have  no 
interest  in  providing  the  legal  and  other 
resources  necessary  to  seriously 
investigate  or  defend  claims  against 
their  principals’  money  for  removal 
costs  and  economic  damages. 

During  this  rulemaking,  not  one 
financial  institution  came  forward  to 
state  that  it  would  be  willing  to  issue 
letters  of  credit  as  OPA  90  guaranties, 
and  no  commenter  explained  how 
letters  of  credit  could  be  structured  so 
that  they  could  become  appropriate 
mechanisms  for  (Jie  financial 
responsibility  purposes  of  OPA  90  and 
CERCLA.  Nor  has  any  vessel  operator 
come  forward  to  state  that  it  would  be 
willing  to  allow  a  bank  to  act  as  a 
guarantor  and  put  at  risk  millions  of 
dollars  of  the  operator’s  money  without 
a  vigorous  defense  mechanism. 

In  the  proposal  stage  of  this 
rulemaking,  it  was  assumed  that  there 
may  be  some  vessel  operators  who  did 
not  wish  to  use  insurance,  financial  or 
surety  bond  guaranties.  The  Coast 
Guard,  therefore,  encouraged  comments 
on  how  letters  of  credit  might  be  used 
as  evidence  of  financial  responsibility. 
Several  commenters  stated  that  letters  of 
credit  were  not  viable  options  for 
demonstrating  financial  responsibility. 

Although  no  commenter  stated  that  it 
would  or  could  use  a  letter  of  credit  as 
evidence  of  financial  responsibility, 
some  commenters  argued  that, 
nevertheless,  the  non-inclusion  of 
letters  of  credit  constituted  a  fatal  flaw 
in  the  NPRM.  The  Coast  Guard  does  not 


agree,  given  the  general  convergence  of 
views  among  the  commenters. 

Therefore,  no  change  is  being  made,  i.e., 
letters  of  credit  are  not  being 
specifically  included  in  this  final  rule. 

No  door  on  any  financial 
responsibility  method  is  being  closed 
with  finality,  however.  The  Coast  Guard 
has  taken  the  advice  of  several 
commenters  that  an  additional  category, 
permitted  by  section  1016(e)  of  OPA  90, 
be  included  in  the  rule,  and  has  added 
a  catchall  category,  “other  evidence  of 
financial  responsibility”  (see  discussion 
under  §  138.80(b)(5)).  If  an  applicant 
and  bank  wish  to  use  a  letter  of  credit, 
it  can  be  proposed,  in  a  specific 
situation,  as  “other  evidence”  under  the 
guidelines  established  in  §  138.80(b)(5). 

Paragraph  (f):  This  new  paragraph  has 
been  added  to  incorporate  the 
“Applicable  Amount  Table”  that  was 
contained  in  Appendix  G  of  the  NPRM. 
This  paragraph  (and  the  corresponding 
applicable  amount  table  in  each 
guaranty  form)  sets  out  the  means  by 
which  applicants  and  guarantors 
calculate  the  amounts  of  financial 
responsibility  required  to  be  established 
and  maintained  under  this  rule.  As 
discussed  earlier,  this  calculation  has 
been  amended  to  reflect  the  actual 
limits  of  liability  applicable  to  vessels 
under  CERCLA,  rather  than  just  the 
limit  applicable  to  vessels  carrying 
hazardous  substances  as  cargo. 

Section  138.90  Individual  and  Fleet 
Certificates 

Fleet  Certificates 

This  rule  will  further  reduce  the 
existing  burden  on  operators  of  non¬ 
tank  barges  that  sometimes  carry  oily 
cargo  or  small  amounts  of  oil  or 
hazardous  substances.  Such  operators 
currently  bear  the  expense  and 
paperwork  burden  of  obtaining 
individual  COFRs  and  paying 
certification  fees  for  a  COFR  for  each 
barge,  just  on  the  chance  that  one  or 
more  of  those  barges  may  technically 
become  subject  to  financial 
responsibility  requirements.  Examples 
of  such  non-tank  barges  are  deck  or 
hopper  barges  that  might  occasionally 
carry  a  few  barrels  of  oil,  oily  metal 
shavings  or  non-bulk  hazardous 
substances.  Upon  request  (and  with  the 
cooperation  of  a  guarantor),  a  single 
COFR,  designated  as  a  Fleet  Certificate, 
may  now  be  issued  to  the  operator  of 
these  non-tank  barges.  Only  a  certified 
copy  of  that  single  Fleet  COFR  would 
need  to  be  carried  on  each  barge,  and 
then  only  when  that  barge  had  oil  or 
hazardous  substances  aboard.  See 
§  138.90(b)  of  this  rule. 


Paragraph  (b):  Paragraph  (b)  has  been 
changed  in  one  respect.  In  the  proposal, 
only  an  insurance  guaranty  was 
envisioned  as  being  an  appropriate 
method  of  establishing  financial 
responsibility  for  Fleet  Certificates. 

Upon  reflection,  there  is  no  reason  why 
other  types  of  guaranties  should  be 
excluded.  This  paragraph  reflects  this 
broader  approach. 

Paragraphs  (d)  and  (e):  Some  of  the 
notice  requirements  in  these  paragraphs 
have  been  stated  more  precisely  by 
adding  specific  time  limits. 

Section  138.120  Certificates,  Denial  or 
Revocation 

Some  commenters  recommended  that 
this  section  be  revised  to  afford  more 
procedural  protections  to  certificants 
whose  Certificates  are  subject  to 
revocation.  Proposed  §  130.12  (new 
§  138.120)  has  been  redrafted  to  afford 
greater  procedural  protections  to 
applicants  and  certificants,  and  to 
remove  ambiguities  from  the  proposed 
text. 

Paragraph  (a):  This  paragraph  governs 
the  circumstances  under  which  the 
issuance  of  a  Certificate  may  be  denied. 

It  is  derived  from  paragraphs  (a)  and  (b) 
of  proposed  §  130.12. 

Paragraph  (b):  This  paragraph  governs 
the  circumstances  under  which  a 
Certificate  may  be  revoked.  It  also  is 
derived  from  paragraphs  (a)  and  (b)  of 
proposed  §  130.12. 

Paragraph  (c):  Paragraph  (c)  governs 
the  circumstances  under  which  a 
Certificate  is  automatically  revoked, 
without  prior  notice.  It  is  derived  from 
paragraph  (b)  of  proposed  §  130.12(b). 

Paragraph  (d):  This  paragraph  is 
derived  from  proposed  §  130.12(c)  and 
provides  that  before  a  Certificate  is 
denied  under  paragraph  (a)  of  this 
section  or  revoked  under  paragraph  (b), 
the  Coast  Guard  will  advise  the 
applicant  or  certificant,  in  writing,  of 
the  proposed  denial  or  revocation,  and 
the  reasons  therefore. 

Paragraph  (e):  This  paragraph  is 
derived  from  proposed  §  130.12(d)  and 
provides  that  proposed  revocations  due 
to  failure  to  file  required  financial 
statements  and  other  information 
become  effective  within  10  days  of  the 
notice,  unless  the  certificant 
demonstrates  that  the  information  has 
been  filed. 

Paragraph  (f):  This  paragraph  is 
derived  from  proposed  §  130.12(e)  and 
provides  an  applicant  or  certificant  the 
opportunity  to  present  information 
showing  why  a  proposed  denial  under 
paragraph  (a)(1)  or  (a)(3)  of  this  section 
or  revocation  under  paragraph  (b)(1)  or 
(b)(2)  is  unwarranted.  A  new  sentence  is 
added  to  clarify  that  a  Certificate 
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remains  valid  pending  a  decision  under 
this  paragraph.  Note  that  these 
procedures  do  not  apply  to  an 
immediate  revocation  under  paragraph 
(c)  of  this  section. 

Paragraph  (g):  Paragraph  (g)  is  new, 
and  provides  an  applicant  or  certificant 
the  opportunity  to  request 
reconsideration  of  an  unfavorable 
decision  on  issuance  or  revocation.  This 
paragraph  states  the  applicable 
procedures  for  filing  a  request  for 
reconsideration,  and  also  provides  that 
a  revoked  certificate  remains  invalid 
pending  a  decision  on  reconsideration. 

Section  138.130  Fees 

A  few  commenters  objected  to  the 
doubling  of  the  fees  charged  for 
applications  and  for  Certificates.  The 
preexisting  fees  were  instituted  in  1977 
to  implement  the  general  user  fee 
statute,  now  codified  at  31  U.S.C.  9701. 
Since  that  time  the  U.S.  Consumer  Price 
Index  has  more  than  doubled.  Office  of 
Management  and  Budget  revised 
Circular  Number  A-25  provides  general 
guidelines  for  calculating  the  proper 
level  of  fees.  Applying  these  principles, 
the  Coast  Guard  calculates  that 
currently,  average  COFR  revenues  do 
not  cover  average  COFR  costs.  COFR 
costs  include  salaries,  rent,  computers 
and  other  office  equipment,  travel,  and 
supplies.  Doubling  the  fees,  as 
proposed,  will  more  closely  recover  for 
the  Coast  Guard  the  costs  of 
administering  the  vessel  financial 
responsibility  certification  program. 
Accordingly,  to  fulfill  the  intent  of  31 
U.S.C.  9101,  this  rule  maintains  the  fees 
at  the  levels  proposed.  Calculations 
showing  these  program  costs  and 
projected  revenues  from  the  fees  are 
available  for  inspection  in  the  docket. 

The  justification  for  the  assessment  of 
different  fees  for  new  “first-time” 
applications  than  for  Certificates  is 
based  upon  the  amount  of  processing 
time  required  by  vessel  certification 
program  personnel.  On  average,  it  takes 
twice  as  long  to  process  a  new 
application  and  issue  a  new  Certificate 
than  it  does  to  issue  additional  or 
modified  Certificates. 

Although  vessel  certification  fees 
must  be  paid,  the  Coast  Guard  has 
decided  not  to  collect  the  application 
fee  for  an  application  filed  to  obtain  a 
Certificate  under  part  138  that  will 
replace  an  existing  Certificate  issued 
under  33  CFR  130.  This  is  reflected  in 
the  first  clause  of  §  138.130(c),  which 
references  §  138.70(c).  This  approach 
continues  the  scheme  currently  in  place 
whereby  an  application  fee  is  not  paid 
each  time  a  Certificate  is  replaced  or 
renewed.  The  only  fee  collected  in  that 
circumstance  is  the  certification  fee. 


Section  138.140  Enforcement 

Some  commenters  believed  the 
penalties  identified  in  this  section  are 
unfair.  This  section  simply  restates,  for 
the  convenience  of  the  user,  the 
sanctions  prescribed  by  Congress  in 
OPA  90  and  CERCLA.  The  Coast  Guard 
has  no  discretion  to  alter  these  potential 
sanctions.  Another  commenter 
recommended  that  an  appeals  process 
be  incorporated  in  connection  with  the 
Coast  Guard’s  detention  of  a  vessel.  This 
suggestion  is  beyond  the  scope  of  this 
rulemaking,  which  deals  with  methods 
for  demonstrating  financial 
responsibility,  and  associated  matters.  It 
is  noted  that  actions  by  Coast  Guard 
enforcement  personnel  are  governed  by 
other  regulations.  For  example,  certain 
actions  taken  by  Coast  Guard  Captains 
of  the  Port  may  be  appealed  according 
to  procedures  elaborated  in  33  CFR  part 
160. 

Section  138.150  Service  of  Process 

Text  has  been  added  to  this  section  to 
reflect  responsibilities  placed  upon 
responsible  parties  and  guarantors  by 
OPA  90,  such  as  receipt  of  a  notice  of 
designation  of  source.  The  additional 
text  clarifies  that  the  persons  designated 
by  applicants  and  guarantors  as  agents 
to  receive  service  of  process  also  may  be 
served  with  notices  of  designations  and 
presentations  of  claims  under  the  Acts. 
The  Application  Form  and  guaranty 
forms  have  also  been  amended  to  reflect 
this  clarification. 

Appendix  A — Application  for 
Certificate 

The  application  form  was  left 
basically  the  same  as  in  the  proposal. 
Substantive  changes  are  as  follows: 

Part  I,  Question  4:  This  portion  of  the 
application  was  amended  to  permit 
United  States  applicants  the  option  of 
appointing  themselves  as  U.S.  agents  for 
service  of  process,  as  is  currently 
permitted  under  part  130.  Doing  so 
would  preclude  the  need  for  the 
applicant  and  U.S.  agent  to  complete 
part  IV,  Concurrence  of  Agent.  As  is 
presently  the  case.  Certificates  will  not 
be  issued  to  vessel  operators  who  have 
not  appointed  U.S.  agents  for  service  of 
process,  with  accompanying  written 
concurrence  by  such  agents.  This  is  the 
purpose  of  part  IV  of  the  application 
form.  Since  1971,  each  P&I  Club  has 
arranged  for  a  blanket  concurrence  of 
agent  for  service  of  process  to  be 
maintained  on  file  with  the  Coast 
Guard’s  National  Pollution  Funds 
Center.  This  makes  it  unnecessary  for 
vessel  owners  and  operators  who  are 
members  of  the  P&I  Clubs,  or  their  U.S. 
agents  for  service  of  process,  to 


complete  part  IV  of  the  application 
form. 

Because  vessel  owners  and  operators 
who  are  members  of  P&I  Clubs  ' 
apparently  will  not  currently  permit 
their  Clubs  to  act  as  guarantors  for 
purposes  of  this  rule,  it  has  to  be  further 
assumed  that  the  P&I  Clubs  will  not  be 
permitted  to  continue  to  arrange  blanket 
concurrences  of  U.S.  agents  for  service 
of  process  for  purposes  of  this  rule. 
Accordingly,  each  applicant  who  is  a 
member  of  a  P&I  Club  now  will  have  to: 
(1)  Locate  in  the  United  States  an  entity 
willing  to  act  as  that  applicant’s  agent 
for  service  of  process  and;  (2)  mail  to 
that  agent  part  IV  of  an  application 
form,  with  a  request  to  forward  the 
completed,  executed  part  IV-A  to  the 
National  Pollution  Funds  Center  (part 
IV-B  is  to  be  completed  by  the  applicant 
before  mailing  to  the  agent).  Applicants 
are  encouraged  to  mail  parts  I,  II  and  III, 
fees,  and  any  evidence  of  financial 
responsibility  directly  to  the  National 
Pollution  Funds  Center  to  minimize 
mail  handling.  In  most  cases,  guarantors 
are  instructed  by  vessel  operators  to 
mail  guaranties  directly  to  the  National 
Pollution  Funds  Center. 

A  U.S.  agent  for  service  of  process 
who  is  willing  to  act  as  agent  for  an 
operator’s  entire  fleet  of  vessels  need 
complete  part  IV-A  only  once.  An  agent 
for  service  of  process,  acting  solely  as 
agent,  does  not  incur  any  OPA  90/ 
CERCLA  liability  for  removal  costs  or 
damages.  An  agent’s  responsibilities  are 
as  agreed  between  itself  and  the  vessel 
operator  on  whose  behalf  the  agent 
agrees  to  act. 

Part  II,  column  (d):  As  proposed, 
column  (d)  requested  an  applicant  to 
indicate  a  vessel’s  “Registration 
Number”.  As  amended,  column  (d) 
requests  a  “Documentation  Number”  for 
U.S.-flag  vessels  and  an  “IMO  Number” 
for  non-U.S.-flag  vessels.  A 
“Registration  Number”  is  requested  if 
an  “IMO  Number”  has  not  been 
assigned. 

Part  III,  question  11:  Question  11  is  an 
addition  to  the  proposed  Part  II,  and 
was  necessary  to  accommodate  an 
applicant  who  wishes  to  establish 
evidence  of  financial  responsibility 
other  than  by  self-insurance,  insurance 
guaranties,  surety  bond  guaranties,  or 
financial  guaranties.  If  that  is  the  case, 
new  question  11  requests  the  applicant 
to  provide,  separately,  all  of  the 
information  required  by  §  138.80(b)(5)  of 
this  rule  (see  discussion  under 
§  138.80(b)(5)). 

Appendices  B  Through  F 

These  appendices  are,  respectively, 
the  insurance  guaranty  form,  the  master 
insurance  guaranty  form,  the  surety 


34223 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Rules  and  Regulations 


bond  guaranty  form,  the  financial 
guaranty  form  and  the  master  financial 
guaranty  form.  Each  of  these  guaranty 
forms  has  undergone  numerous  changes 
in  format  and  wording  which  have  no 
impact  on  meaning  or  content. 

However,  each  guaranty  form  has 
undergone  the  following  common 
substantive  amendments: 

Defenses:  The  defenses  are  those 
enumerated  in  §  138.80(d).  Rather  than 
merely  say  that  in  the  event  of  a  direct 
action  a  guarantor  may  invoke  only  the 
rights  and  defenses  specifically 
permitted  by  the  Acts,  those  rights  and 
defenses  are  now  mentioned  in  more 
detail  in  each  guaranty  form.  These 
statutorily  permitted  rights  and  defenses 
comprise  defense  numbers  one  and  two 
of  a  new  section  in  each  guaranty  form, 
which  new  section  lists  the  rights  and 
defenses  available  to  guarantors  in  the 
event  of  a  direct  action.  Right  or  defense 
number  three  confirms  that  a  guarantor 
shall  have  the  right  to  limit  its  OPA  90/ 
CERCLA  liability  under  its  guaranty  to 
the  amount  of  that  guaranty,  despite  the 
number  of  claimants  and  venues  in 
which  claims  are  brought  against  the 
guarantor  for  the  same  incident,  release 
or  threatened  release.  Number  four,  in 
this  new  listing  of  rights  and  defenses, 
provides  that  a  guarantor  shall  have  the 
right  to  limit  its  liability  to  the  amount 
obtained  by  using  the  gross  tonnage 
entered  on  the  involved  vessel’s 
international  tonnage  certificate  or  other 
certificate  of  measurement,  whichever  is 
the  vessel’s  official,  applicable 
declaration  of  tonnage,  except  where  the 
guarantor  knew  or  should  have  known 
that  the  applicable  tonnage  certificate 
was  incorrect.  The  Coast  Guard  intends 
the  right  to  so  limit  liability  to  be 
available  to  guarantors  despite  any 
higher  or  different  tonnage  which  may 
be  listed  on  the  COFR  application  form 
or  guaranty  form.  Indeed,  the  Coast 
Guard  intends  this  right  of  a  guarantor 
to  so  limit  its  liability  to  apply  even  if 
it  is  determined  after  an  incident  or 
release  that  the  official  tonnage 
document  is  incorrect  and  that  a  vessel’s 
correctly  admeasured  tonnage  exceeds 
the  tonnage  listed  on  the  incorrect 
tonnage  document.  The  Coast  Guard 
agrees  with  a  commenter  that  a 
guarantor  should  be  able  to  rely  on  a 
vessel’s  official  tonnage  document 
rather  than  find  itself  liable  for  a  $10 
million  tank  vessel  liability  when  it 
accepted  an  exposure  and  a  premium 
based  on  a  tonnage  document  that 
indicated  a  substantially  lesser  amount 
of  liability  (see  the  liability  minimums 
for  tank  vessels  under  section  1004(a)  of 
OPA  90).  This  right  is  being  extended  to 
guarantors  under  the  general  rulemaking 


authority  contained  in  OPA  90  and 
CERCLA  to  define  terms  such  as  gross 
tons,  and  under  section  1016(e)  of  OPA 
90.  Only  a  guarantor  may  invoke  this 
right  or  defense.  The  responsible  party’s 
liability  is  based  on  the  actual  gross 
tonnage  of  the  vessel. 

Right  or  defense  number  five  in  the 
new  section  of  the  guaranty  forms  is  that 
“the  claim  is  not  one  made  under  either 
of  the  Acts.’’  Potential  guarantors  were 
concerned  that  by  executing  the 
guaranty  form,  they  would  be  subjecting 
themselves  to  direct  action  under  other 
laws  as  well,  whether  in  federal  or  state 
courts.  The  Coast  Guard  does  not 
believe  that  this  was  the  intent  of 
Congress.  Accordingly,  the  purpose  of 
this  defense  is  to  ensure  that  guarantors 
are  not  subject  to  direct  actions  under 
other  laws  solely  because  they  executed 
the  OPA  90/CERCLA  guaranty  to  the 
Coast  Guard. 

The  Coast  Guard  does  not  intend,  and 
does  not  believe  Congress  intended,  that 
execution  of  a  guaranty  appended  to  or 
acceptable  under  this  part  in  any  way 
indicates  that  the  guarantor  is  implicitly 
agreeing  to  liability  in  an  amount  or 
scope  different  than  set  forth  in  such 
guaranty.  No  guaranty  accepted  under 
and  executed  for  purposes  of  this  part, 
without  more,  is  to  be  construed  as 
subjecting  the  guarantor  to  unlimited 
liability  in  any  venue  for  any  purpose. 
The  Coast  Guard  considers  this  defense 
to  be  absolute,  and  necessary  to 
effectuate  the  purposes  of  OPA  90.  in 
accordance  with  section  1016(e)  of  OPA 
90. 

Joint  and  several  liability:  The  second 
common  change  to  the  guaranty  forms  is 
the  granting  of  an  option  to  co¬ 
subscribing  guarantors.  In  the  proposed 
rule,  joint  guarantors  to  a  single 
guaranty  form  would  be  jointly  and 
severally  liable  for  the  full  amount  of 
the  guaranty.  This  second  common 
amendment  to  the  guaranty  forms, 
however,  permits  each  joint  guarantor 
the  option  of  limiting  its  liability  to  less 
than  the  full  amount  of  the  guaranty  by 
specifying  its  particular  percentage  of 
participation  in  each  guaranty  it  co¬ 
executes.  However,  that  participation 
must  be  in  a  vertical,  non-layered  share 
(see  discussion  under  §  138.80(c)).  Any 
co-insurer  not  specifying  a  percentage  of 
participation  would  be  held  liable  for 
the  unspecified  portion  of  any  risk.  If  no 
co-insurers  specify  a  percentage  of 
participation,  each  would  be  held 
jointly  and  severally  liable  up  to  the  full 
amount  of  the  guaranty.  The  Coast 
Guard  will  continue  to  permit 
acceptable  market  entities  such  as  the 
Institute  of  London  Underwriters  and 
the  Underwriters  at  Lloyd’s  to  execute  a 
guaranty  under  the  signature  of  a  lead 


underwriter,  or  underwriters,  with  each 
co-subscribing,  limited-liability 
signatory  counting  as  only  one 
guarantor.  Thus,  for  example,  twenty  or 
so  Lloyd’s  syndicates  may  join  together 
under  one  lead  underwriter  (i.e.,  one 
signature  on  the  guaranty  form)  for  40 
percent  of  a  risk,  with  numerous 
Institute  of  London  Underwriters 
joining  together  under  one  lead 
underwriter  (i.e.,  one  signature  guaranty 
on  the  guaranty  form)  for  the  remaining 
60  percent.  This  method  would  count  as 
only  two  guarantors  under  this  new 
rule.  Co-guarantors  must  appoint  and 
name  on  the  form  a  lead  guarantor, 
having  authority  to  bind  all  co- 
guarantors.  This  will  facilitate  handling 
of  claims  or  other  activities  under  the 
Acts.  The  co-guarantors  decide  among 
themselves  which  guarantor  will  serve 
as  lead,  and  certainly  should  specify 
among  themselves  how  claims  or  other 
activities  under  the  Acts  will  be 
handled. 

Deletion  of  the  sixty-day  notice:  The 
third  common  change  made  to  the 
guaranty  forms  is  the  deletion  of  the 
proposed  requirement  for  a  sixty-days 
written  notice  of  cancellation 
requirement  in  connection  with  laden 
tankers.  The  Coast  Guard  concludes 
that,  based  on  23  years  experience, 
thirty  days  written  notice  of 
cancellation  of  a  guaranty  will  provide 
adequate  notice  in  almost  all  cases. 

Service  of  process:  The  fourth 
common  change  is  the  clarification  that 
an  agent  designated  to  receive  service  of 
process  also  is  required  to  receive 
notices  of  designation  or  presentations 
of  claims  under  the  Acts. 

Total  Applicable  Amount:  The  fifth 
and  final  common  change  made  to  the 
guaranty  forms  is  the  relaxation  in  the 
method  of  calculating  the  total 
applicable  amount  with  respect  to 
vessels  carrying  hazardous  substances 
as  cargo.  The  relaxation  (with  respect  to 
guaranties)  of  the  proposed  requirement 
that  financial  responsibility  always 
would  have  to  be  demonstrated  at  the 
minimum  amount  of  $5  million,  already 
has  .been  discussed  in  this  preamble 
under  the  heading  “Applicable 
Amounts  of  Financial  Responsibility.” 

As  already  discussed,  a  guarantor  and 
its  principal  or  insured  may  decide 
among  themselves  as  to  the  level  of 
premium  to  be  paid  for  the  cover,  it 
being  understood  that  the  guarantor  will 
in  any  case  be  liable  for  the  limit  of 
liability  applicable  to  the  type  of  vessel 
in  question  at  the  time  of  the  incident, 
release  or  threatened  release,  despite  the 
level  of  premium  accepted  by  the 
guarantor.  This  concept  of  full  coverage, 
regardless  of  the  type  of  vessel,  applies 
under  current  part  130  and  was  the  , 
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basis  for  certain  language  in  all  of  the 
guaranty  forms  appended  to  this  part. 
Nevertheless,  in  view  of  the  relaxation 
of  the  total  applicable  amount 
calculation,  all  of  the  guaranty  forms 
appended  to  this  part  (except  the  two 
insurance  guaranty  forms)  have  been 
amended  to  emphasize  that  concept  of 
full  coverage,  including  tank  vessel 
liability.  Thus,  the  surety  bond  guaranty 
form,  for  example,  has  been  amended  by 
adding  the  following  clause: 

Principal  and  Surety  or  Sureties  further 
agree  that  if  at  the  time  of  an  incident, 
release,  or  threatened  release  a  covered  vessel 
is  a  tank  vessel  or  is  carrying  a  hazardous 
substance  as  cargo,  the  penal  sum  of  this 
surety  bond  guaranty  automatically 
increases,  if  necessary,  to  the  total  applicable 
amount  appropriate  for  such  vessel  as 
determined  in  accordance  with  the 
Applicable  Amount  Table  below.  In  no  case, 
however,  shall  the  penal  sum  be  increased  to 
an  amount  greater  than  the  total  applicable 
amount. 

This  change  is  especially  appropriate 
to  the  surety  bond  guaranty  form 
(Appendix  D)  because  of  the  bond 
guaranty’s  provision  for  showing  the 
penal  stun  of  the  guaranty.  It  was 
believed  appropriate  to  also  amend  the 
financial  guaranty  forms  (Appendices  E 
and  F)  in  order  to  remind  prospective 
financial  guarantors  that  the  amounts  of 
working  capital  and/or  net  worth  to  be 
demonstrated  (in  order  to  qualify  as 
financial  guarantors)  would  be  based  on 
the  minimum  $5  million  formula  for- 
CERCLA,  and  $1,200  per  gross  ton/$10 
million  for  OPA  90,  when  calculating 
the  total  applicable  amount  to  be 
guarantied. 

Appendix  D  Surety  Bond  Guaranty 
Form 

A  change  peculiar  to  the  bond 
guaranty  form  is  the  addition  of  the 
following  clause: 

If  the  Principal  is  responsible  for  more  than 
one  vessel  covered  by  this  guaranty,  then  the 
penal  sum  is  the  total  applicable  amount  for 
the  vessel  having  the  greatest  liability  under 
the  Acts. 

This  change  was  made  solely  to 
clarify  the  surety’s  limit  of  OPA  90/ 
CERCLA  liability  under  a  bond 
guaranty,  regardless  of  the  actual  penal 
sum  indicated  on  the  bond  guaranty. 
This  new  clause,  when  coupled  with  a 
second  new  clause  that  has  been  added 
to  the  form,  permits  the  bond  guaranty 
automatically  to  cover  all  of  the  vessels 
for  which  the  vessel  operator-principal 
is  responsible  under  the  Acts,  yet 
provides  protection  to  the  surety  if  any 
of  such  vessels  are  specifically  named  in 
other  evidence  of  financial 
responsibility  (on  behalf  of  the  vessel 
operator-principal  named  on  the  bond 


guaranty)  applicable  during  an  incident, 
release  or  threatened  release  giving  rise 
to  a  claim  against  the  surety  or  vessel 
operator-principal.  This  second  new 
clause  appears  directly  above  the  name 
of  the  surety’s  U.S.  agent  for  service  of 
process,  and  will  aid  in  determining  the 
specific  vessels  covered  by  a  bond 
guaranty,  should  such  question  ever 
arise. 

Assessment 

The  NPRM  was  classified  as  not 
“major”  under  former  Executive  Order 
12291,  which  was  revoked  and  replaced 
by  Executive  Order  12866  (September 
30, 1993),  but  was  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR 11040, 
February  26, 1979)  because  of 
substantial  public  interest.  Many 
commenters  to  the  NPRM  stated  that  the 
proposed  should  be  classified  as  major 
under  Executive  Order  12291.  In  fact, 
this  rulemaking  has  followed  most  of 
the  procedural  aspects  of  a  “major”  rule, 
notably,  the  publication  of  the  PRIA  for 
public  comment.  Executive  Order  12866 
now  governs  this  proceeding. 

This  rule  is  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  because  it  is  perceived  to 
raise  novel  legal  and  policy  issues.  It 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  requires  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  is 
significant  under  the  regulatory  policies 
and  procedures  of  DOT.  A  Regulatory 
Impact  Analysis  (“assessment”  under 
the  new  Executive  Order)  has  been 
prepared  and  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES.  The 
purpose  of  Executive  Order  12866  (and 
its  predecessor)  is  to  improve  the 
internal  management  of  the  federal 
government  and  it  does  not  create  any 
procedural  or  substantive  rights  or 
benefits  enforceable  at  law  by  a  party 
against  the  United  States. 

These  regulations  are  promulgated 
under  section  1016(a)  of  OPA  90  (33 
U.S.C.  2716)  and  section  108(a)(1)  of 
CERCLA  (42  U.S.C.  9608(a)(1)), 
concerning  the  “establishment  and 
maintenance”  of  evidence  of  financial 
responsibility  for  vessels.  This 
rulemaking  is  intended  to  implement 
that  joint  statutory  mandate  and, 
therefore,  primarily  is  limited  to  matter 
relating  to  “establishment  and 
maintenance”  of  financial 
responsibility,  such  as  how  to  apply  for 
a  COFR  and  how  to  establish  evidence 
of  financial  responsibility. 


This  rule  imposes  no  new  paperwork 
burdens  on  vessel  operators.  The 
methods  for  applying  for  a  COFR  and 
establishing  evidence  are  similar  to 
those  in  the  preexisting  regulations 
under  the  FWPCA,  TAPAA,  OCSLAA. 
and  DPA.  Vessel  operators  will  be 
required  to  complete  and  submit  a  > 
prescribed  application  form  for  a  COFR 
and,  if  other  than  a  self-insurer,  a 
prescribed  form,  completed  by  their 
guarantors,  evidencing  acceptable 
financial  responsibility.  A  similar 
requirement,  however,  is  being  imposed 
presently  under  preexisting  33  CFR 
parts  130, 131,  and  132,  and  subpart  D 
of  part  137.  This  rule  not  only  adopts 
these  application  procedures  but 
actually  reduces  the  paperwork  burden 
by  requiring  that  only  one  application 
be  submitted  under  OPA  90/CERCLA, 
rather  than  separate  applications  under 
the  FWPCA,  TAPAA,  and  OCSLAA, 
which  is  now  the  case.  The 
implementation  schedule,  discussed 
under  §  138.15,  will  also  alleviate  some 
burden  in  that,  for  most  vessels,  new 
COFRs  will  only  have  to  be  obtained  at 
their  normal  renewal  cycle. 

This  rule  may  affect  a  slightly 
different  population  of  vessels  than 
under  the  preexisting  regulations.  This 
difference  results  from  section  1016(a) 
of  OPA  90  (33  U.S.C.  2716(a)).  Before 
OPA  90  was  enacted,  the  most 
encompassing  Federal  statute 
concerning  financial  responsibility  (the 
FWPCA)  was  limited  to  vessels  over  300 
gross  tons.  (TAPAA,  OCSLAA,  and  DPA 
have  no  vessel  tonnage  limits,  but  very 
few  vessels  of  300  gross  tons  or  less 
operate  under  those  regimes.)  Under 
section  1016(a)(2)  of  OPA  90,  all  vessels 
“using  the  waters  of  the  exclusive 
economic  zone  to  transship  or  lighter  oil 
destined  for  a  place  subject  to  the 
jurisdiction  of  the  United  States”  also 
must  meet  the  financial  responsibility 
requirements.  The  exact  number  of 
vessels  of  300  gross  tons  or  less  engaged 
in  transshipping  or  lightering  oil,  not 
already  subject  to  the  preexisting 
regulations,  is  unknown.  The  Coast 
Guard  requested  information  on  the 
vessel  population  not  subject  to  a 
financial  responsibility  regime  under 
Federal  law  before  enactment  of  OPA  90 
and  which  must  now  comply  with  the 
requirements  of  section  1016  of  OPA  90, 
but  none  was  provided. 

Regulatory  Impact  Analysis 

General  Issues 

Due  to  the  substantial  public  interest 
in  this  rulemaking,  on  July  21, 1993,  a 
Preliminary  Regulatory  Impact  Analysis 
was  made  available  for  public  comment 
(58  FR  38994),  in  accordance  with  the 
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request  of  many  commenters  to  the 
NPRM.  Nearly  600  copies  of  the  PRIA 
were  distributed  worldwide.  The  PRIA 
analyzed  the  costs  and  benefits  of  four 
options,  namely:  (1)  Retain  the 
preexisting  rules;  (2)  adopt  the  NPRM; 

(3)  amend  the  NPRM  to  accept  entry  in 
a  Protection  and  Indemnity  Club  (P&I 
Club)  as  an  asset  for  self-insurance;  and 

(4)  amend  the  NPRM’s  self-insurance 
formulate  (i.e.,  eliminate  the  working 
capital  requirement  and/or  the 
requirement  to  maintain  assets  in  the 
United  States  by  allowing  worldwide 
assets  to  be  measured  against  worldwide 
.liabilities).  The  PRIA  noted  that  these 
were  the  options  (not  all  of  which  are, 
necessarily,  legally  permissible  options) 
most  often  mentioned  in  comments  to 
the  NPRM. 

Over  60  letters  commenting  on  the 
PRIA  were  received.  The  comments  fall 
into  four  general  categories:  (1)  Those 
that  support  the  NPRM;  (2)  those  that 
support  the  P&I  Club  membership  as  an 
asset  option,  with  an  added  feature  of 
making  the  Oil  Spill  Liability  Trust 
Fund  an  assignee  of  the  member’s  rights 
under  the  Club  policy;  (3)  those  that 
oppose  the  NPRM  altogether  (primarily 
the  P&I  Clubs  and  Lloyd’s  of  London); 

(4)  and  those  that  support  enactment  of 
legislation  to  create  a  Mandatory  Excess 
Insurance  Facility  (MEIF),  to  address 
tank  vessel  owners’  desires  to  be  granted 
higher  levels  of  insurance  than  appear 
to  be  available  in  the  commercial 
marketplace.  The  MEIF  then  could  also 
serve  as  a  COFR  insurance  guarantor. 

The  central  concern  expressed  by 
most  vessel  owners  and  operators  is 
how  to  provide  evidence  of  financial 
responsibility  if  their  P&I  Clubs  do  not 
issue  insurance  guaranties.  The  Clubs 
act  in  unison  through  the  International 
Group  of  P&I  Clubs.  They  have 
unequivocally  stated  in  their  comments 
that  these  same  vessel  owners  and 
operators  will  not  permit  the  Clubs  to 
provide  insurance  guaranties,  and  that 
there  is  no  rule  change  that  could  be 
made  to  induce  them  to  do  so.  The 
reason  for  this  position  has  not,  in  the 
Coast  Guard’s  judgment,  been  made 
clear  nor  has  it  been  adequately 
justified.  Thus,  the  PRIA  and  final  RIA 
assess  the  so-called  “train-wreck” 
scenario,  i.e.,  the  unlikely  scenario 
whereby  the  NPRM  is  adopted  as  a  rule, 
the  P&I  Clubs  remain  prohibited  by  their 
shipowner  members  to  provide 
insurance  guaranties,  and  no  other 
sources  of  financial  responsibility  exist. 
The  final  RIA  takes  into  account  all  the 
comments  and  concludes  that  a  “train- 
wreck”  is  not  likely  to  occur  because  it 
appears  that  other  sources  of  financial 
responsibility  will  develop.  Even  if  they 
do  not  develop,  there  need,  not  be  a 


“train-wreck”  because  the  shipowners 
can  vote  to  permit  their  Clubs  to  issue 
the  guaranties.  The  choice  of 
compliance  with  this  rule  is  entirely  up 
to  the  shipowners. 

Summary  of  Costs  and  Benefits 

The  options  have  been  measured 
against  die  fundamental  legislative 
precept,  namely,  that  the  polluter 
should  pay  promptly  and  with 
assurance  for  removal  costs  and 
damages  resulting  from  an  oil  spill  or 
release  of  hazardpus  substances.  The 
option  that  most  closely  fulfills  this 
congressional  objective  is  the  approach 
proposed  in  the  NPRM  and  adopted  in 
this  rule.  It  is  legally  defensible,  it 
enhances  claimants’  rights  to 
compensation,  it  does  not  impose  undue 
administrative  burdens,  and  it  need  not 
impose  measurable  costs  on  consumers. 
On  the  other  hand,  the  other  options  all 
lack  the  Congressionally  intended 
assurance  that  the  polluter  or  its 
guarantor  will  pay  promptly  for  costs 
and  damages. 

The  “do  nothing”  approach  means 
that  financial  responsibility  is 
maintained  at  much  lower  levels  than 
are  required  by  OPA  90,  and  that 
CERCLA  vessel  financial  responsibility 
remains  unimplemented.  If  an  oil  spill 
or  hazardous  substance  release  occurs 
under  this  circumstance,  there  is  serious 
concern  whether  a  guarantor  or  the 
spiller  will  pay  removal  costs  and 
damages  that  exceed  the  lower, 
preexisting  limits  of  liability. 

The  P&I  Club  membership-as-an-asset 
approach  is  not  supported  by  Generally 
Accepted  Accounting  Principles,  and 
allows  the  P&I  Clubs  to  avoid  paying 
claims  by  invoking  an  unlimited 
number  of  policy  defenses  and  the  pay- 
to-be-paid  rule.  Under  this  rule,  a  Club 
only  is  required  to  “indemnify”  its 
shipowner-member  for  payments 
actually  made  by  the  shipowner.  In  the 
case  of  bankruptcy,  for  example,  where 
the  shipowner  is  discharged  from 
paying  removal  costs  and  damages, 
there  would  be  no  obligation  for  the 
shipowner’s  P&I  Club  to  pay  claimants. 
This  option,  even  with  the  added 
feature  of  the  assignment  clause,  offers 
not  much  greater  protection  to  claimants 
because  policy  defenses  could  still  be 
invoked.  Additionally,  the  assignment 
clause  would  require  the  assent  of  the 
P&I  Clubs,  and  there  is  no  evidence  in 
the  record  that  the  Clubs  would  provide 
this  assent.  Hence,  there  is  no  assurance 
that  shipowners  would  have  this 
method  available  to  them,  even  if  it 
could  be  adopted  under  OPA  90  and 
CERCLA. 

.r.  The  Mandatory  Excess  Insurance 
•Facility  (MEIF),  proposed  primarily  to 
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provide  shipowners  with  very  high 
levels  of  insurance,  could  provide 
assurance  of  payment  fulfilling,  on  the 
surface,  the  polluter  pays  concept.  This 
approach,  however,  requires  legislation, 
a  necessarily  long-term  endeavor.  Its 
initially  conceived  funding  mechanisms 
place  the  cost  of  this  approach  on  U.S. 
consumers  and  taxpayers,  but  the 
funding  mechanisms  have  not  been 
fully  developed.  A  full  assessment  of 
the  MEIF,  including  the  demands  that 
might  be  placed  on  the  public  treasury, 
has  not  been  possible.  Even  though  the 
funding  details  have  not  been  fully 
developed,  the  MEIF,  overall,  would  be 
a  more  costly  option  than  the  NPRM 
approach.  Its  tanker  owner  proponents 
have  stated  that  their  primary  objective 
is  to  address  the  lack  of  high  levels  of 
insurance  to  cover  a  shipowner’s 
potential  unlimited  liability  under  OPA 
90.  Most  of  the  MEIF’s  costs  are 
attributable  to  the  higher  levels  of 
insurance  and  not  with  OPA  90 
financial  responsibility  requirements. 

For  these  reasons,  and  since  there 
appear  to  be  commercial  alternatives  to 
P&I  Club  insurance  guaranties,  the  MEIF 
currently  is  not  viewed  as  a  timely  or 
practical  source  of  insurance  guaranties. 
Nevertheless,  the  Coast  Guard 
understands  tankers  owners’  concerns 
regarding  the  lack  of  very  high  levels  of 
oil  pollution  insurance  in  the 
commercial  marketplace.  The  Coast 
Guard  intends  to  continue  examining 
the  MEIF  for  this  purpose,  recognizing 
that  this  is,  fundamentally,  a  liability 
issue  beyond  the  scope  of  this 
rulemaking  and  one  that  would  have  to 
be  dealt  with  through  legislation. 

The  main  concern  about  the  NPRM 
approach  is  whether  it  will  cause  a 
“train- wreck.”  Representatives  of  two 
new  insurance  entities  now  being 
formed  commented  in  response  to  the 
PRIA  that  they  were  developing 
insurance  alternatives  to  P&I  Clubs  for 
the  purpose  of  providing  financial 
responsibility  guaranties. 
Representatives  of  surety  companies 
commented  that  surety  bonds  can  be  a 
source  of  financial  responsibility 
guaranties.  The  major  provider  of 
financial  responsibility  backing  for 
FWPCA  COFRs  for  the  inland  and  near 
coastal  fleet,  the  Water  Quality 
Insurance  Syndicate,  has  not  stated  any 
refusal  to  issue  OPA  90  and  CERCL  A 
financial  responsibility  guaranties.  One 
domestic  insurance  company  and  one 
independent  P&I  Club  voiced  an  interest 
as  well,  and  many  domestic  and  foreign 
insurance  companies  would  be  able  to 
issue  guaranties  immediately,  if  they 
chose  to  do  so.  Thus,  the  record 
demonstrates  that  alternative  sources  of 
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financial  responsibility  backing  aro 
likely  to  be  available,  suggesting  that  the 
“train-wreck”  will  not  occur. 

This  is  not  to  say  that  if  the  P&l  Clubs 
and  their  members  maintain  their 
refusal  to  issue  financial  responsibility 
guaranties  this  rule  will  not  result  in 
more  costs  to  the  shipowner.  Most  of 
those  costs  are  likely  to  be  passed  to  the 
end  consumer,  principally  in  a 
fractional  increase  in  the  dost  of  a  gallon 
of  refined  product,  such  as  gasoline. 
Assessment  of  costs  is  very  difficult 
because,  for  commercial  reasons,  the 
intended  insurance  providers  have  been 
unwilling  to  submit  cost  estimates  to  the 
docket  On  the  other  hand,  one  surety 
company  did  submit  rough  cost 
estimates.  The  final  R1A  makes  a 
number  of  assumptions  about  possible 
costs,  and  calculates  the  possible  range 
of  costs.  The  presumed  “worst-case” 
cost  translates  to  less  than  two-fifths  of 
one  cent  per  gallon  of  refined  product 

The  final  RLA,  which  is  available  in 
the  docket  for  inspection  or  copying,  as 
indicated  under  ADDRESSES,  details  the 
cost  calculations  and  assumptions.  The 
Coast  Guard  concludes  that  the  cost  of 
the  approach  taken  in  this  rule  is 
minimal  and  that  the  benefits  to  the 
public  justify  these  costs.  Further,  since 
these  costs  need  not  be  incurred,  the 
Coast  Guard  concludes  that  cost  is  not 
the  sole  controlling  factor  in  the 
decision  on  which  option  to  select. 

Small  Entities 

In  the  NPRM,  the  Coast  Guard 
solicited  comments  from  small 
businesses,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  to 
ascertain  whether  the  proposed  rule  will 
have  a  significant  economic  impact  on 
their  business.  One  commenter,  the 
Delta  Queen  Steamboat  Company 
(“Delta”),  seeks  exemption  from  this 
regulation,  as  it  believes  is  permitted 
under  5  U.S.C.  603(c)(4). 

Delta  states  that  it  is  a  small  cruise 
line  operator,  whose  two  overnight, 
passenger,  paddlewheel  steamboats 
operate  on  the  inland  rivers  of  the 
Mississippi,  Ohio,  Cumberland  and 
Tennessee.  The  largest  of  those  vessels, 
at  3,364  gross  tons,  requires  combined 
OPA  90  and  CERCLA  financial 
responsibility  under  the  NPRM  of 
$7,018,400.  Even  though  the  company 
stated  it  currently  has  $500,000,000  of 
oil  pollution  insurance  with  a  P&I  Chib, 
the  Club  has  indicated  that  it  will  not 
provide  a  guaranty  of  insurance  for 
purposes  of  the  COFR  rule.  Delta  also 
states  that  it  cannot  demonstrate 
financial  responsibility  using  the  other 
methods  listed  in  the  NPRM.  Therefore, 
Delta  requests  exemption  from  the  final 
COFR  rule. 


The  Coast  Guard  believes  that  Delta 
will  be  able  to  demonstrate  financial 
responsibility  through  alternative 
means,  and  is  in  no  different  position 
than  any  other  vessel  owner  or  operator. 
For  example,  one  of  the  alternative 
insurance  companies  indicated  that  it 
believed  the  cost  of  insurance  for  non¬ 
tankers  would  be  minimal.  The  amount 
of  financial  responsibility  required  by 
Delta  is  within  the  capacity  of  the  Water 
Quality  Insurance  Syndicate,  which  has 
not  declared  it  will  not  provide  the 
guarantees  of  insurance,  and  any 
number  of  surety  companies. 

Title  5  U.S.C.  603(c)(4)  provides  that 
consistent  with  the  objectives  of  the 
relevant  statutes  (in  this  case  OPA  90 
and  CERCLA),  this  analysis  shall 
discuss  significant  alternatives,  such  as 
an  exemption  from  the  rule  for  small 
entities.  Neither  OPA  90  nor  CERCLA 
provide  a  basis  to  exempt  covered 
vessels  from  the  requirement  to 
demonstrate  evidence  of  financial 
responsibility.  Accordingly,  no 
provision  for  exemptions  is  provided  in 
this  rule.  As  noted  above,  no  exemption 
is  warranted  in  the  case  of  Delta  (or 
similar  entities)  as  alternative  sources  of 
financial  responsibility  guaranties  are 
expected  to  be  available. 

This  rule  will  have  minimal  direct 
economic  impact  on  small  business.  The 
rule  retains  procedures  presently  in 
effect,  and  through  consolidation, 
eliminates  duplication  of  effort  on  the 
part  of  the  regulated  industry. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  information 

This  rule  contains  collection-of- 
information  requirements.  The  Coast 
Guard  has  submitted  these  requirements 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.),  and  OMB  has 
approved  them.  The  information 
collection  requirements  under  this  rule 
continue  previous  requirements.  OMB 
Control  Number  2115-0545  was 
assigned  to  33  CFR  parts  130, 131, 132, 
and  137.  The  co  Ilecti  on-of-informati  on 
requirements  in  these  four  parts  are 
being  consolidated  into  part  138.  Under 
this  rule,  the  need  to  apply  for  separate 
Certificates  under  separate  laws  is 
eliminated,  along  with  the  associated 
paperwork.  Because  of  the  phase-in 
provisions  in  this  rule,  the  information 
collection  requirements  in  33  CFR  parts 
130, 131, 132,  and  137  remain  in  effect 
for  varying  periods  of  time.  The  table  in 


33  part  4  is  being  amended  to  show  this 
approval  number. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612. 
Section  1018  of  OPA  90  specifically 
allows  states  to  enact  their  own  liability 
laws,  and  many  states  have  indeed 
established  their  own  requirements. 
Therefore,  the  Coast  Guard  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rulemaking  is  administrative  in 
nature  and  has  no  environmental 
impact.  This  rule  provides  the 
procedure  by  which  a  vessel  operator 
establishes  evidence  of  financial 
responsibility. 

A  “Categorical  Exclusion 
Determination”  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects 
33  CFR  Part  4 

Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  130 

Insurance,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

33  CFR  Part  131 

Alaska,  Insurance,  Maritime  carriers. 
Oil  pollution,  Pipelines,  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  132 

Continental  shelf,  Insurance, 

Maritime  carriers.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  137 

Claims,  Harbors,  Insurance,  Oil 
pollution,  Reporting  and  recordkeeping 
requirements,  Vessels. 

33  CFR  Part  138 
Insurance,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  4, 130, 131, 132,  and  137,  and 
adds  a  new  part  138,  as  follows: 
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PART  4 — OMB  CONTROL  NUMBERS 
ASSIGNED  PURSUANT  TO  THE 
PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3507;  49  CFR  1.45(a). 

§4.02  [Amended] 

2.  In  §  4.02,  add  the  following  entries 
in  numerical  order  to  the  table: 

Part  130 . 2115-0545 

Part  131 . 2115-0545 

Part  132 . 2115-0545 

Part  138 . . . 2115-0545. 

PART  130— FINANCIAL 
RESPONSIBILITY  FOR  WATER 
POLLUTION 

3.  The  authority  citation  for  part  130 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  2716;  49  CFR  1.46. 

4.  Section  130.0  is  added  to  read  as 
follows: 

§130.0  Dates. 

(a)  A  Certificate  will  not  be  issued 
under  this  part  on  or  after  December  28, 
1997. 

(b)  A  Certificate  issued  under  this  part 
on  or  after  July  1, 1994,  has  the 
expiration  date  specified  in  §  138.15  of 
this  chapter. 

PART  131— FINANCIAL 
RESPONSIBILITY  FOR  OIL 
POLLUTION— ALASKA  PIPELINE 

5.  The  authority  citation  for  part  131 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C  2716;  49  CFR  1.46. 

6.  Section  131.0  is  added  to  read  as 
follows: 

§131.0  Dates. 

(a)  A  Certificate  will  not  be  issued 
under  this  part  on  or  after  July  1, 1995. 

(b)  A  Certificate  issued  under  this  part 
on  or  after  July  1, 1994,  has  the 
expiration  date  specified  in  §  138.15  of 
this  chapter. 

PART  132— FINANCIAL 
RESPONSIBILITY  FOR  OIL 
POLLUTION— OUTER  CONTINENTAL 
SHELF 

7.  The  authority  citation  for  part  132 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  2716;  49  CFR  1.46. 

8.  Section  132.0  is  added  to  read  as 
follows: 

§132.0  Dates. 

(a)  A  Certificate  will  not  be  issued 
under  this  part  on  or  after  December  28, 
1997. 

(b)  A  Certificate  issued  under  this  part 
on  or  after  July  1, 1994,  has  the 


expiration  date  specified  in  §  138.15  of 
this  chapter. 

PART  137— DEEPWATER  PORT 
LIABILITY  FUND 

9.  The  authority  citation  for  part  137 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  2716;  49  CFR  1.46. 

Subparts  B  and  C— [Removed  and 
Reserved] 

10.  Subparts  B  and  C  of  part  137  are 
removed  and  reserved. 

Subpart  D — [Amended] 

11.  Section  137.300  is  added  to 
subpart  D  to  read  as  follows: 

§137.300  Dates. 

(a)  The  Fund  Administrator  will  not 
accept  certification  of  coverage  of  a 
vessel  under  this  part  on  or  after  July  1, 
1995. 

(b)  The  Fund  Administrator  will  only 
accept  certification  of  coverage  of  a 
vessel  under  this  part  if  that  vessel 
holds  a  Certificate  issued  under  part  130 
of  this  chapter. 

Note:  The  functions  of  the  Fund 
Administrator  have  been  assumed  by  the 
Director,  National  Pollution  Funds  Center, 
United  States  Coast  Guard,  4200  Wilson 
Boulevard,  suite  1000,  Arlington,  Virginia 
22203-1804,  attention:  cv.  The  telephone 
number  is  703-235-4813  and  the  facsimile 
number  is  703-235-4835. 

Subpart  E — [Removed  and  Reserved] 

12.  Subpart  E  of  part  137  is  removed 
and  reserved. 

13.  Part  138  is  added  to  read  as 
follows: 

PART  138— FINANCIAL 
RESPONSIBILITY  FOR  WATER 
POLLUTION  (VESSELS) 

Sec. 

138.10  Scope. 

138.12  Applicability. 

138.15  Implementation  schedule. 

138.20  Definitions. 

138.30  General. 

138.40  Where  to  apply  for  and  obtain  forms. 
138.50  Time  to  apply. 

138.60  Applications,  general  instructions. 
138.65  Issuance  and  carriage  of  Certificates. 
1 38. 70  Renewal  of  Certificates. 

138.80  Financial  responsibility,  how 
established. 

138.90  Individual  and  Fleet  Certificates. 
138.100  Non-owning  operator’s 
responsibility  for  identification. 

138.110  Master  Certificates. 

1 38. 1 20  Certificates,  denial  or  revocation. 
138.130  Fees. 

138.140  Enforcement 
138.150  Service  of  process. 

Appendix  A  to  Part  138 — Application  Form. 


Appendix  B  to  Part  138 — Insurance  Guaranty 

Form 

Appendix  C  to  Part  r58 — Master  Insurance 

Guaranty  Form 

Appendix  D  to  Part  138 — Surety  Bond 

Guaranty  Form 

Appendix  E  to  Part  138 — Financial  Guaranty 

Form 

Appendix  F  to  Part  138 — Master  Financial 

Guaranty  Form 

Authority:  33  U.S.C.  2716;  42  U.S.C.  9608; 
sec.  7(b),  E.0. 12580,  52  FR  2923,  3  CFR, 

1987  Comp.,  p.  198;  49  CFR  1.46;  §  138.30 
also  issued  under  the  authority  of  46  U.S.C. 
2103;  46  U.S.C.  14302;  49  CFR  1.46. 

§138.10  Scope. 

This  part  sets  forth  the  procedures  by 
which  an  operator  of  a  vessel  may 
establish  and  maintain,  for  itself,  and, 
where  the  operator  is  not  the  owner  or 
demise  charterer,  for  the  owner  and 
demise  charterer  of  the  vessel,  evidence 
of  financial  responsibility  to  cover 
liability  of  the  owner,  operator,  and 
demise  charterer  arising  under — 

(a)  Section  1002  of  the  Oil  Pollution 
Act  of  1990  (OPA  90)  (33  U.S.C.  2702); 
and  — ' 

(b)  Senate  107(a)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (CERCLA)  (42  U.S.C. 
9607(a)(1)). 

§  1 38.1 2  Applicability. 

(e)  This  part  applies  to — 

(1)  A  tank  vessel  of  any  size,  and  to 
a  foreign-flag  vessel  of  any  size,  using 
the  waters  of  the  exclusive  economic 
zone  to  transship  or  lighter  oil  (whether 
delivering  or  receiving)  destined  for  a 
place  subject  to  the  jurisdiction  of  the 
United  States;  and 

(2)  A  vessel  using  the  navigable 
waters  of  the  United  States  or  any  port 
or  place  subject  to  the  jurisdiction  of  the 
United  States,  including  an  offshore 
facility  subject  to  the  jurisdiction  of  the 
United  States,  except — 

(i)  A  vessel  that  is  300  gross  tons  or 
less;  and 

(ii)  A  non-self-propelled  barge  that 
does  not  carry  oil  as  cargo  or  fuel  and 
does  not  carry  hazardous  substances  as 
cargo. 

(b)  For  the  purposes  of  financial 
responsibility  under  OPA  90,  a  mobile 
offshore  drilling  unit  is  treated  as  a  tank 
vessel  when  it  is  being  used  as  an 
offshore  facility  and  there  is  a  discharge, 
or  a  substantial  threat  of  a  discharge,  of 
oil  on  or  above  the  surface  of  the  water. 
A  mobile  offshore  drilling  unit  is  treated 
as  a  vessel  other  than  a  tank  vessel 
when  it  is  not  being  used  as  an  offshore 
facility. 

(c)  For  the  purposes  of  financial 
responsibility  under  CERCLA,  this  part 
applies  to  a  self-propelled  vessel  over 
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300  gross  tons,  even  if  it  does  not  carry 
hazardous  substances. 

(d)  This  part  does  flot  apply  to  a 
public  vessel. 

§  138.15  Implementation  schedule. 

(a)  A  tank  vessel  is  subject  to  the 
following  implementation  schedule: 

(1)  Until  December  28, 1994,  a  tank 
vessel  is  required  to  carry  a  Certificate 
issued  under  parts  130, 131,  and  132  of 
this  chapter,  as  may  be  applicable  to 
that  vessel.  On  or  after  that  date,  and 
until  July  1, 1995,  a  non-self-propelled 
tank  vessel  must  carry  a  Certificate 
issued  under  parts  130, 131,  and  132  of 
this  chapter,  as  may  be  applicable  to 
that  vessel,  unless  it  carries  a  Certificate 
issued  under  this  part. 

(2)  A  self-propelled  tank  vessel  to 
which  this  part  applies  and  which 
carries  a  valid  Certificate  issued  under 
part  130  of  this  chapter  may  not  operate 
on  or  after  December  28, 1994,  unless 
the  operator  of  that  vessel  has  submitted 
to  the  Director,  NPFC,  before  that  date 
acceptable  evidence  of  financial 
responsibility  applicable  to  that  vessel 
under  this  part.  A  self-propelled  tank 
vessel  covered  by  that  evidence  of 
financial  responsibility  before  December 
28, 1994,  may  continue  to  operate  with 
the  Certificate  issued  under  part  130  of 
this  chapter.  The  expiration  date  of  the 
Certificate  issued  under  part  130  of  this 
chapter  for  that  vessel  will  be  deemed 
to  be  December  28, 1995,  regardless  of 
the  expiration  date  appearing  on  the 
Certificate.  Thereafter,  a  Certificate 
issued  under  this  part  is  required. 

(3)  A  self-propelled  tank  vessel  to 
which  this  part  applies,  but  which  does 
not  carry  a  valid  Certificate  issued 
under  part  130  of  this  chapter  before 
December  28, 1994,  may  not  operate  on 
or  after  that  date  unless  it  carries  a 
Certificate  under  this  part. 

(4)  A  non-self-propelled  tank  vessel  to 
which  this  part  applies  may  not  operate 
on  or  after  July  1, 1995,  without  a 
Certificate  issued  under  this  part.  A 
non-self-propelled  tank  vessel  may 
continue  to  operate  with  a  Certificate 
issued  under  parts  130, 131,  and  132  of 
this  chapter,  as  may  be  applicable  to 
that  vessel,  until  that  date. 

(b)  A  vessel  that  is  not  a  tank  vessel 
(non-tank  vessel)  is  subject  to  the 
following  implementation  schedule: 

(1)  Until  December  28, 1997,  a  non¬ 
tank  vessel  is  required  to  carry  a 
Certificate  issued  under  parts  130  and 
132  of  this  chapter,  as  may  be  applicable 
to  that  vessel,  unless  that  vessel  carries 
a  Certificate  issued  under  this  part.  On 
or  after  December  28, 1997,  each  non¬ 
tank  vessel  subject  to  this  part  must 
carry  a  Certificate  issued  under  this 
part. 


(2)  A  Certificate  is  issued,  on  and  after 
December  28, 1994,  and  before 
December  28, 1997,  under  parts  130  and 
132  of  this  chapter  only  to  replace  a  lost 
Certificate  or  to  replace  a  Certificate  due 
to  a  vessel  or  operator  name  change  (a 
change  of  legal  identity,  such  as 
reincorporation  or  other  reorganization, 
is  not  considered  a  name  change).  The 
expiration  date  that  will  appear  on  the 
replacement  Certificate  will  be  the  same 
as  the  expiration  date  of  the  Certificate 
being  replaced.  During  that  three-year 
time  period,  with  respect  to  part  132  of 
this  chapter,  the  expiration  date  that 
will  appear  on  a  Certificate  being 
replaced,  or  on  an  existing  Certificate 
being  renewed,  will  be  adjusted  to 
coincide  with  the  expiration  date  of  the 
Certificate,  if  any,  for  that  vessel  issued 
under  part  130  of  this  chapter. 

(3)  A  non-tank  vessel  that  has  a 
Certificate  issued  before  December  28, 
1994,  under  part  130  of  this  chapter  is 
not  required  to  carry  a  Certificate  under 
this  part  until  the  date  of  expiration  of 
the  Certificate  issued  under  part  130  of 
this  chapter. 

(4)  Except  as  provided  in  paragraph 
(b)(5)  of  this  section,  a  Certificate  issued 
on  and  after  July  1, 1994,  and  before 
December  28, 1994,  under  parts  130  and 
132  of  this  chapter  is  issued  with  an 
expiration  date  three  years  from  the  date 
of  issuance. 

(5)  If  a  Certificate  issued  under  part 

130  of  this  chapter  with  an  expiration 

date  of  December  28, 1994,  or  later  is 
surrendered,  and  a  new  Certificate  is 
requested  for  the  same  non-tank  vessel 
before  December  28, 1994,  the  new 
Certificate  will  have  the  same  expiration 
date  as  that  of  the  surrendered 
Certificate.  , 

(c)  On  or  after  July  1, 1994,  a  vessel 
that  is  subject  to  either  part  131  or  132, 
or  both,  of  this  chapter  but  that  is  not 
subject  to  part  130  of  this  chapter 
because  the  vessel  is  300  gross  tons  or 
less  is  not  required  to  comply  with  part 

131  or  132  of  this  chapter,  unless  that 
vessel  is  subject  to  this  part  under 

§  138.12(a)(1). 

§138.20  Definitions. 

(a)  As  used  in  this  part  (including  the 
appendices  to  this  part),  the  following 
terms  have  the  same  meaning  as  set 
forth  in — 

(1)  Section  1001  of  the  Oil  Pollution 
Act  of  1990  (33  U.S.C.  2701),  respecting 
the  financial  responsibility  referred  to  in 
§  138.10(b)(1):  claimant,  damages, 
discharge,  exclusive  economic  zone, 
navigable  waters,  mobile  offshore 
drilling  unit,  natural  resources,  offshore 
facility,  oil,  person,  remove,  removal, 
removal  costs,  and  United  States;  and 


(2)  Section  101  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  (42 
U.S.C.  9601),  respecting  the  financial 
responsibility  referred  to  in 
§  138.10(b)(2):  claimant,  damages, 
environment,  hazardous  substance, 
navigable  waters,  natural  resources, 
person,  release,  remove,  removal,  and 
United  States. 

(b)  As  used  in  this  part  (including  the 
appendices  to  this  part) — 

Acts  means  OPA  90  and  CERCLA. 

Applicant  means  an  operator  who  has 
applied  for  a  Certificate  or  for  the 
renewal  of  a  Certificate  under  this  part. 

Application  means  “Application  for 
Vessel  Certificate  of  Financial 
Responsibility  (Water  Pollution)”,  as 
illustrated  in  Appendix  A  of  this  part. 

Cargo  means  goods  or  materials  on 
board  a  vessel  for  purposes  of 
transportation,  whether  proprietary  or 
nonproprietary.  A  hazardous  substance 
or  oil  carried  solely  for  use  aboard  the 
carrying  vessel  is  not  “cargo”. 

CERCLA  means  title  I  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (42  U.S.C.  9601  et 
seq.). 

Certificant  means  an  operator  who  has 
been  issued  a  Certificate  under  this  part. 

Certificate  means  a  “Vessel  Certificate 
of  Financial  Responsibility  (Water 
Pollution)”  issued  under  this  part, 
unless  otherwise  indicated. 

Director,  NPFC,  means  the  head  of  the 
U.S.  Coast  Guard  National  Pollution 
Funds  Center  (NPFC). 

Financial  responsibility  means 
statutorily  required  financial  ability  tg 
meet  liability  under  the  Acts. 

Fish  tender  vessel  and  fishing  vessel 
have  the  same  meaning  as  set  forth  in 
46  U.S.C.  2101. 

Fuel  means  any  oil  or  hazardous 
substance  used  or  capable  of  being  used 
to  produce  heat  or  power  by  burning, 
including  power  to  operate  equipment. 

Guarantor  means  any  person  who 
provides  evidence  of  financial 
responsibility,  under  the  Acts,  on  behalf 
of  a  vessel  owner,  operator,  and  demise 
charterer.  A  vessel  operator  who  can 
qualify  as  a  self-insurer  may  act  as  both 
a  self-insurer  of  vessels  it  operates  and 
as  a  financial  guarantor  of  other  vessels, 
under  §  138.80(b)(4). 

Hazardous  material  means  a  liquid 
material  or  substance  that  is — 

(1)  Flammable  or  combustible; 

(2)  Designated  a  hazardous  substance 
under  section  311(b)  of  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C. 
1221);  or 

(3)  Designated  a  hazardous  material 
under  section  104  of  the  Hazardous 
Material  Transportation  Act  (49  App. 
U.S.C.  1803). 
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Incident  means  any  occurrence  or 
series  of  occurrences  having  the  same 
origin,  involving  one  or  more  vessels, 
facilities,  or  any  combination  thereof, 
resulting  in  the  discharge  or  substantial 
threat  of  discharge  of  oil  into  or  upon 
the  navigable  waters  or  adjoining 
shorelines  or  the  exclusive  economic 
zone. 

Insurer  is  a  type  of  guarantor  and 
means  one  or  more  insurance 
companies,  associations  of 
underwriters,  shipowners’  protection 
and  indemnity  associations,  or  other 
persons,  each  of  which  must  be 
acceptable  to  the  Coast  Guard. 

Master  Certificate  means  a  Certificate 
issued  under  this  part  to  a  person  acting 
as  vessel  operator  in  its  capacity  as  a 
builder,  repairer,  scrapper,  or  seller  of 
vessels. 

Offshore  supply  vessel  has  the  same 
meaning  as  set  forth  in  46  U.S.C.  2101. 

OP  A  90  means  title  I  of  the  Oil 
Pollution  Act  of  1990  (33  U.S.C.  2701  et 
sea). 

Operator  means  a  person  who  is  an 
owner,  a  demise  charterer,  or  other 
contractor,  who  conducts  the  operation 
of,  or  who  is  responsible  for  the 
operation  of,  a  vessel.  A  builder, 
repairer,  scrapper,  or  seller  who  is 
responsible,  or  who  agrees  by  contract 
to  become  responsible,  for  a  vessel  is  an 
operator. 

Owner  means  any  person  holding 
legal  or  equitable  title  to  a  vessel.  In  a 
case  where  a  Certificate  of 
Documentation  or  equivalent  document 
has  been  issued,  the  owner  is 
considered  to  be  the  person  or  persons 
whose  name  or  names  appear  thereon  as 
owner.  For  purposes  of  CERCLA  only, 
“owner”  does  not  include  a  person  who, 
without  participating  in  the 
management  of  a  vessel,  holds  indicia  of 
ownership  primarily  to  protect  the 
owner’s  security  interest  in  the  vessel. 

Public  vessel  means  a  vessel 

Owned  or  bareboat  chartered  by  the 
United  States,  or  by  a  State  or  political 
subdivision  thereof,  or  by  a  foreign 
nation,  except  when  the  vessel  is 
engaged  in  commerce. 

Self-elevating  lift  vessel  means  a . 
vessel  with  movable  legs  capable  of 
raising  its  hull  above  the  surface  of  the 
sea  and  that  is  an  offshore  work  boat 
(such  as  a  work  barge)  that  does  not 
engage  in  drilling  operations. 

Tank  vessel  means  a  vessel  (other 
than  an  offshore  supply  vessel,  a  fishing 
or  fish  tender  vessel  of  750  gross  or  less 
that  transfers  fuel  without  charge  to  a 
fishing  vessel  owned  by  the  same 
person,  or  a  towing  or  pushing  vessel 
(tug)  simply  because  it  has  in  its 
custody  a  tank  barge)  that  is  constructed 
or  adapted  to  carry,  or  that  carries,  oil 


or  liquid  hazardous  material  in  bulk  as 
cargo  or  cargo  residue,  and  that — 

(1)  Is  a  vessel  of  the  United  States; 
i  (2)  Operates  on  the  navigable  waters; 
or 

(3)  Transfers  oil  or  hazardous  material 
in  a  place  subject  to  the  jurisdiction  of 
the  United  States. 

Total  Applicable  Amount  means  the 
amount  determined  under  §  138.80(0(3). 

Vessel  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water, 

§138.30  General. 

(a)  The  regulations  in  this  part  set 
forth  the  procedures  whereby  an 
operator  of  a  vessel  subject  to  this  part 
can  demonstrate  that  it  and  the  owner 
and  demise  charterer  of  the  vessel  are 
financially  able  to  meet  potential 
liability  for  costs  and  damages  in  the 
amounts  established  by  this  part.  The 
owner,  operator,  and  demise  charterer 
are  strictly,  jointly,  and  severally  liable 
for  the  costs  and  damages  resulting  from 
an  incident  or  a  release  or  threatened 
release,  but  together  they  need  only 
establish  and  maintain  an  amount  of 
financial  responsibility  equal  to  the 
single  limit  of  liability  per  incident, 
release,  or  threatened  release.  Only  that 
portion  of  the  evidence  of  financial 
responsibility  under  this  part  with 
respect  to — 

(1)  OPA  90  is  required  to  be  made 
available  by  a  guarantor  for  the  costs 
and  damages  related  to  an  incident 
where  there  is  not  also  a  release  or 
threatened  release;  and 

(2)  CERCLA  is  required  to  be  made 
available  by  a  guarantor  for  the  costs 
and  damages  related  to  a  release  or 
threatened  release  where  there  is  not 
also  an  incident.  A  guarantor  (or  a  self- 
insurer  for  whom  the  exceptions  to 
limitations  of  liability  are  not 
applicable),  therefore,  is  not  required  to 
apply  the  entire  amount  of  financial 
responsibility  to  an  incident  involving 
oil  alone  or  a  release  or  threatened 
release  involving  a  hazardous  substance 
alone. 

(b)  Where  a  vessel  is  operated  by  its 
owner,  or  the  owner  is  responsible  for 
its  operation,  the  owner  is  considered  to 
be  the  operator  and  shall  submit  the 
application  for  a  Certificate.  In  all  other 
cases,  the  vessel  operator  shall  submit 
the  application.  A  time  or  voyage 
charterer  that  does  not  assume 
responsibility  for  the  operation  of  the  • 
vessel  is  not  considered  an  operator  for 
the  purposes  of  this  part. 

(c)  For  a  United  States-flag  vessel,  the 
applicable  gross  tons  or  gross  tonnage, 
as  referred  to  in  this  part,  is  determined 
as  follows: 
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(1)  For  a  documented  U.S.  vessel 
measured  under  both  46  U.S.C. 

Chapters  143  ( Convention 
Measurement)  and  145  (Regulatory 
Measurement).  The  vessel’s  regulatory 
gross  tonnage  is  used  to  determine 
whether  the  vessel  exceeds  300  gross 
tons  where  that  threshold  applies  under 
the  Acts.  If  the  vessel’s  regulatory 
tonnage  is  determined  under  the  Dual 
Measurement  System  in  46  CFR  part  69. 
subpart  D,  the  higher  gross  tonnage  is 
the  regulatory  tonnage  for  the  purposes 
of  the  300  gross  ton  threshold.  The 
vessel’s  gross  tonnage  as  measured 
under  the  International  Convention  on 
Tonnage  Measurement  of  Ships,  1969 
(“Convention”),  is  used  to  determine 
the  vessel’s  required  amount  of  financial 
responsibility,  and  limit  of  liability 
under  section  1004(a)  of  OPA  90  end 
under  section  107(a)  of  CERCLA. 

(2)  For  all  other  United  States  vessels. 
The  vessel’s  gross  tonnage  under  46  CFR 
part  69  is  used  for  determining  both  the 
300  gross  ton  threshold,  the  required 
amount  of  financial  responsibility,  and 
limit  of  liability  under  section  1004(a)  of 
OPA  90  and  under  section  107(a)  of 
CERCLA.  If  the  vessel  is  measured 
under  the  Dual  Measurement  System, 
the  higher  gross  tonnage  is  used  in  all 
determinations. 

(d)  For  a  vessel  of  a  foreign  country 
that  is  a  party  to  the  Convention,  gross 
tonnage,  as  referred  to  in  this  part,  is 
determined  as  follows: 

(1)  For  a  vessel  assigned,  or  presently 
required  to  be  assigned,  gross  tonnage 
under  Annex  I  of  the  Convention.  The 
vessel’s  gross  tonnage  as  measured 
under  Annex  I  of  the  Convention  is  used 
for  determining  the  300  gross  ton 
threshold,  if  applicable,  the  required 
amount  of  financial  responsibility,  and 
limit  of  liability  under  section  1004(a)  of 
OPA  90  and  under  section  107(a)  of 
CERCLA. 

(2)  For  a  vessel  not  presently  required 
to  be  assigned  gross  tonnage  under 
Annex  I  of  the  Convention.  The  highest 
gross  tonnage  that  appears  on  the 
vessel’s  certificate  of  documentation  or 
equivalent  document  and  that  is 
acceptable  to  the  Coast  Guard  under  46 
U.S.C.  chapter  143  is  used  for 
determining  the  300  gross  ton  threshold, 
if  applicable,  the  required  amount  of 
financial  responsibility,  and  limit  of 
liability  under  section  1004(a)  of  OPA 
90  and  under  section  107(a)  of  CERCLA. 
If  the  vessel  has  no  document  or  the 
gross  tonnage  appearing  on  the 
document  is  not  acceptable  under  46 
U.S.C.  chapter  143,  the  vessel’s  gross 
tonnage  is  determined  by  applying  the 
Convention  Measurement  System  under 
46  CFR  part  69,  subpart  B,  or  if 
applicable,  the  Simplified  Measurement 
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System  under  46  CFR  part  69,  subpart 
E.  The  measurement  standards  applied 
are  subject  to  applicable  international 
agreements  to  which  the  United  States 
Government  is  a  party. 

(e)  For  a  vessel  of  a  foreign  country 
that  is  not  a  party  to  the  Convention, 
gross  tonnage,  as  referred  to  in  this  part, 
is  determined  as  follows: 

(1)  For  a  vessel  measured  under  laws 
and  regulations  found  by  the 
Commandant  to  be  similar  to  Annex  I  of 
the  Convention.  The  vessel’s  gross 
tonnage  under  the  similar  laws  and 
regulations  is  used  for  determining  the 
300  gross  ton  threshold,  if  applicable, 
the  required  amount  of  financial 
responsibility,  and  limit  of  liability 
under  section  1004(a)  of  OPA  90  and 
under  section  107(a)  of  CERCLA.  The 
measurement  standards  applied  are 
subject  to  applicable  international 
agreements  to  which  the  United  States 
Government  is  a  party. 

(2)  For  a  vessel  not  measured  under 
laws  and  regulations  found  by  the 
Commandant  to  be  similar  to  Annex  I  of 
the  Convention.  The  vessel’s  gross 
tonnage  under  46  CFR  part  69,  subpart 
B,  or,  if  applicable,  subpart  E,  is  used  for 
determining  the  300  gross  ton  threshold, 
if  applicable,  the  required  amount  of 
financial  responsibility,  and  limit  of 
liability  under  section  1004(a)  of  OPA 
90  and  under  section  107(a)  of  CERCLA. 
The  measurement  standards  applied  are 
subject  to  applicable  international 
agreements  to  which  the  United  States 
is  a  party. 

(f)  A  person  who  agrees  to  act  as  a 
guarantor  or  a  self-insurer  is  bound  by 
the  vessel’s  gross  tonnage  as  determined 
under  paragraphs  (c),  (d),  or  (e)  of  this 
section,  regardless  of  what  gross  tonnage 
is  specified  in  an  application  or 
guaranty  form  illustrated  in  the 
appendices  to  this  part.  Guarantors, 
however,  may  limit  their  liability  under 
a  guaranty  of  financial  responsibility  to 
the  applicable  gross  tonnage  appearing 
on  a  vessel’s  International  Tonnage 
Certificate  or  other  official,  applicable 
certificate  of  measurement  and  shall  not 
incur  any  greater  liability  with  respect 
to  that  guaranty,  except  when  the 
guarantors  knew  or  should  have  known 
that  the  applicable  tonnage  certificate 
was  incorrect. 

$138.40  Where  to  apply  for  and  obtain 
forms. 

(a)  An  operator  shall  file  an 
application  for  a  Certificate  and  a 
renewal  of  a  Certificate  together  with 
fees  and  evidence  of  financial 
responsibility,  with  the  Coast  Guard 
National  Pollution  Funds  Center  at  the 
following  address:  U.S.  Coast  Guard, 
National  Pollution  Funds  Center  (cv), 


4200  Wilson  Boulevard,  Suite  1000, 
Arlington,  VA  22203-1804,  telephone 
(703)  235-4813,  Telex  248324 
(Answerback  CGNPFC  UR),  Telefax 
(703)  235-4835. 

(b)  Forms  may  be  obtained  at  the 
address  in  paragraph  (a)  of  this  section, 
and  all  requests  for  assistance,  including 
telephone  inquiries,  in  completing 
applications  should  be  directed  to  the 
U.S.  Coast  Guard  at  that  same  address. 

§138.50  Time  to  apply. 

(a)  A  vessel  operator  who  wishes  to 
obtain  a  Certificate  shall  file  a 
completed  application  form,  evidence  of 
financial  responsibility  and  appropriate 
fees  at  least  21  days  prior  to  the  date  the 
Certificate  is  required.  The  Director, 
NPFC,  may  waive  this  21-day 
requirement. 

(b)  The  Director,  NPFC,  generally 
processes  applications  in  the  order  in 
which  they  are  received  at  the  National 
Pollution  Funds  Center. 

§  138.60  Applications,  general 
instructions. 

(a)  The  application  for  a  Certificate 
(Form  CG-5585)  is  illustrated  in 
Appendix  A  of  this  part.  An  application 
and  all  supporting  documents  must  be 
in  English.  All  monetary  terms  must  be 
expressed  in  United  States  dollars. 

(b)  An  authorized  official  of  the 
applicant  shall  sign  the  application.  The 
title  of  the  signer  must  be  shown  in  the 
space  provided  on  the  application. 

(c)  The  application  must  be 
accompanied  by  a  written  statement 
providing  authority  to  sign,  where  the 
signer  is  not  disclosed  as  an  individual 
(sole  proprietor)  applicant,  a  partner  in 
a  partnership  applicant,  or  a  director, 
chief  executive  officer,  or  any  other  duly 
authorized  officer  of  a  corporate 
applicant. 

(d)  If,  before  the  issuance  of  a 
Certificate,  the  applicant  becomes  aware 
of  a  change  in  any  of  the  facts  contained 
in  the  application  or  supporting 
documentation,  the  applicant  shall, 
within  five  business  days  of  becoming 
aware  of  the  change,  notify  the  Director, 
NPFC,  in  writing,  of  the  change. 

§  1 38.65  Issuance  and  carriage  of 
Certificates. 

Upon  the  satisfactory  demonstration 
of  financial  responsibility  and  payment 
of  fees,  the  Director,  NPFC,  issues  a 
Vessel  Certificate  of  Financial 
Responsibility  (Water  Pollution),  the 
original  of  which  (except  as  provided  in 
§§  138.90  (a)  and  (b)  and  138.110(f))  is 
to  be  carried  aboard  the  vessel  covered 
by  the  Certificate.  The  carriage  of  a  valid 
Certificate  or  authorized  copy  indicates 
compliance  with  these  regulations. 


Failure  to  carry  a  valid  Certificate  or 
authorized  copy  subjects  the  vessel  to 
enforcement  action,  except  where  a 
Certificate  is  removed  temporarily  from 
a  vessel  for  inspection  by  a  United 
States  Government  official. 

§  1 38.70  Renewal  of  Certificates. 

(a)  An  operator  shall  file  a  written 
application  for  the  renewal  of  a 
Certificate  at  least  21  days,  but  not 
earlier  than  90  days,  before  the 
expiration  date  of  the  Certificate.  Except 
as  provided  in  paragraph  (c)  of  this 
section,  a  letter  may  be  used  for  this 
purpose.  The  Director,  NPFC,  may 
waive  this  21-day  requirement. 

(b)  The  applicant  shall  identify  in  the 
renewal  application  any  changes  which 
have  occurred  since  the  original 
application  for  a  Certificate  was  filed, 
and  set  forth  the  correct  information  in 
full. 

(c)  An  applicant  that  applies  for  the 
first  time  for  a  Certificate  issued  under 
this  part  to  replace  a  Certificate  issued 
under  part  130  of  this  chapter  shall 
submit  an  application  form  illustrated 
in  Appendix  A  of  this  part.  An 
applicant  is  not  required  to  pay  an 
application  fee  under  §  138.130(c)  for 
this  first-time  application. 

§  138.80  Financial  responsibility,  how 
established. 

(a)  General.  In  addition  to  submitting 
an  application  and  fees,  an  applicant 
shall  submit,  or  cause  to  be  submitted, 
evidence  of  financial  responsibility  in 
an  amount  determined  under 

§  138.80(f).  A  guarantor  may  submit 
directly  to  the  Director,  NPFC,  the 
evidence  of  financial  responsibility. 

(b)  Methods.  An  applicant  shall 
establish  evidence  of  financial 
responsibility  by  one  or  more  of  the 
following  methods: 

(1)  Insurance.  By  filing  with  the 
Director,  NPFC,  an  insurance  guaranty 
form  CG-5586,  illustrated  in  Appendix 
B  of  this  part  (or,  when  applying  for  a 
Master  Certificate,  a  master  insurance 
guaranty  form  CG-5586-1,  illustrated  in 
Appendix  C  of  this  part),  executed  by 
not  more  than  four  insurers  that  have 
been  found  acceptable  by  and  remain 
acceptable  to  the  Director,  NPFC,  for 
purposes  of  this  part. 

(2)  Surety  bond.  By  filing  with  the 
Director,  NPFC,  a  surety  bond  guaranty 
form  CG-5586-2,  illustrated  in 
Appendix  D  of  this  part,  executed  by 
not  more  than  four  acceptable  surety 
companies  certified  by  the  United  States 
Department  of  the  Treasury  with  respect 
to  the  issuance  of  Federal  bonds  in  the 
maximum  penal  sum  of  each  bond  to  be 
issued  under  this  part. 
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(3)  Self-insurance.  By  filing  the 
financial  statements  specified  in 
paragraph  (b)(3)(i)  of  this  section  for  the 
applicant’s  last  fiscal  year  preceding  the 
date  of  application  and  by 
demonstrating  that  the  applicant 
maintains,  in  the  United  States,  working 
capital  and  net  worth  each  in  amounts 
equal  to  or  greater  than  the  total 
applicable  amount  calculated  in 
accordance  with  §  138.80(f),  based  on  a 
vessel  carrying  hazardous  substances  as 
cargo.  As  used  in  this  paragraph, 
working  capital  means  the  amount  of 
current  assets  located  in  the  United 
States,  less  all  current  liabilities 
anywhere  in  the  world;  and  net  worth 
means  the  amount  of  all  assets  located 
in  the  United  States,  less  all  liabilities 
anywhere  in  the  world.  After  the  initial 
submission,  for  each  of  the  applicant’s 
fiscal  years,  the  applicant  or  certificant 
shall  submit  statements  as  follows: 

(i)  Initial  and  annual  submissions.  An 
applicant  or  certificant  shall  submit 
annual,  current,  and  audited  non- 
consolidated  financial  statements  with 
the  associated  notes,  certified  by  an 
independent  Certified  Public 
Accountant.  These  financial  statements 
must  be  accompanied  by  an  additional 
statement  from  the  Treasurer  (or 
equivalent  official)  of  the  applicant  or 
certificant  certifying  both  the  amount  of 
current  assets  and  the  amount  of  total 
assets  included  in  the  accompanying 
balance  sheet,  which  are  located  in  the 
United  States.  If  the  financial  statements 
cannot  be  submitted  in  non- 
consolidated  form,  a  consolidated 
statement  may  be  submitted  if 
accompanied  by  an  additional  statement 
prepared  by  the  same  Certified  Public 
Accountant,  certifying  to  the  amount  by 
which  the  applicant’s  or  certificant’s — 

(A)  Total  assets,  located  in  the  United 
States,  exceed  its  total  (i.e.,  worldwide) 
liabilities;  and 

(B)  Current  assets,  located  in  the 
United  States,  exceed  its  total  (i.e., 
worldwide)  current  liabilities.  This 
additional  statement  must  specifically 
name  the  applicant  or  certificant, 
indicate  that  the  amounts  so  certified 
relate  only  to  the  applicant  or 
certificant,  apart  from  any  other 
affiliated  entity,  and  identify  the 
consolidated  financial  statement  to 
which  it  applies. 

(ii)  Semiannual  submissions.  When 
the  applicant’s  or  certificant’s 
demonstrated  net  worth  is  not  at  least 
ten  times  the  total  applicable  amount  of 
financial  responsibility,  the  applicant’s 
or  certificant’s  Treasurer  (or  equivalent 
official)  shall  file  affidavits  covering  the 
first  six  months  of  the  applicant’s  or 
certificant’s  fiscal  year.  The  affidavits 
must  state  that  neither  the  working , . 


capital  nor  the  net  worth  have,  during 
the  first  six  months  of  the  current  fiscal 
year,  fallen  below  the  applicant’s  or 
certificant’s  required  amount  of 
financial  responsibility  as  determined  in 
accordance  with  this  part. 

(iii)  Additional  submissions.  An 
applicant  or  certificant — 

(A)  Shall,  upon  request  of  the 
Director,  NPFC,  submit  additional 
financial  information;  and 

(B)  Who  establishes  financial 
responsibility  under  paragraph  (b)(3)  of 
this  section  shall  notify  the  Director, 
NPFC,  within  five  business  days  of  the 
date  the  applicant  or  certificant  knows, 
or  has  reason  to  believe,  that  the 
working  capital  or  net  worth  has  fallen 
below  the  amounts  required  by  this  part. 

(iv)  Time  for  submissions.  All 
required  annual  financial  statements 
must  be  received  by  the  Director,  NPFC, 
within  90  days  after  the  close  of  the 
applicant’s  or  certificant’s  fiscal  year, 
and  all  affidavits  required  by  paragraph 
(b)(3)(ii)  of  this  section  within  30  days 
after  the  close  of  the  applicable  six- 
month  period.  Upon  written  request,  the 
Director,  NPFC,  may  grant  an  extension 
of  the  time  limits  for  filing  the  annual 
financial  statements  or  affidavits.  An 
applicant  or  certificant  that  requests  an 
extension  must  set  forth  the  reason  for 
the  extension  and  deliver  the  request  at 
least  15  days  before  the  statements  or 
affidavits  are  due.  The  Director,  NPFC, 
will  not  consider  a  request  for  an 
extension  of  more  than  60  days. 

(v)  Failure  to  submit.  The  Director. 
NPFC,  may  revoke  a  certificate  for 
failure  of  the  certificant  to  submit  any 
statement,  data,  notification,  or  affidavit 
required  by  paragraph  (b)(3)  of  this 
section. 

(vi)  Waiver  of  working  capital.  The 
Director,  NPFC,  may  waive  the  working 
capital  requirement  for  any  applicant  or 
certificant  that— 

(A)  Is  a  regulated  public  utility,  a 
municipal  or  higher-level  governmental 
entity,  or  an  entity  operating  solely  as  a 
charitable,  non-profit  making 
organization  qualifying  under  section 
501(c)  Internal  Revenue  Code.  The 
applicant  or  certificant  must 
demonstrate  in  writing  that  the  grant  of 
a  waiver  would  benefit  a  local  public 
interest;  or 

(B)  Demonstrates  in  writing  that 
working  capital  is  not  a  significant 
factor  in  the  applicant’s  or  certificant’s 
financial  condition.  An  applicant’s  or 
certificant’s  net  worth  in  relation  to  the 
amount  of  its  required  amount  of 
financial  responsibility  and  a  history  of 
stable  operations  are  the  major  elements 
considered  by  the  Director,  NPFC. 

(4)  Financial  Guaranty.  By  filing  with 
the  Director,  NPFC,  a  Financial 


Guaranty  Form  CG-5 586-3,  illustrated 
in  Appendix  E  of  this  part  (when 
applying  for  a  Master  Certificate,  a 
Master  Financial  Guaranty  Form  CG- 
5586—4,  illustrated  in  Appendix  F  of 
this  part),  executed  by  not  more  than 
four  financial  guarantors,  such  as  a 
parent  or  affiliate  acceptable  to  the 
Coast  Guard.  A  financial  guarantor  shall 
comply  with  all  of  the  self-insurance 
provisions  of  paragraph  (b)(3)  of  this 
section.  In  addition,  a  person  that  is  a 
financial  guarantor  for  more  than  one 
applicant  or  certificant  shall  have 
working  capital  and  net  worth  no  less 
than  the  aggregate  total  applicable 
amounts  of  financial  responsibility 
provided  as  a  guarantor  for  each 
applicant  or  certificant,  plus  the  amount 
required  to  be  demonstrated  by  a  self- 
insurer  under  this  part,  if  also  acting  as 
a  self-insurer. 

(5)  Other  evidence  of  financial 
responsibility.  The  Director,  NPFC,  will 
not  accept  a  self-insurance  method  other 
than  the  one  described  in  paragraph 
(b)(3)  of  this  section.  An  applicant  may 
in  writing  request  the  Director,  NPFC,  to 
accept  a  method  different  from  one 
described  in  paragraph  (b)  (1),  (2),  or  (4) 
of  this  section  to  demonstrate  evidence 
of  financial  responsibility.  An  applicant 
submitting  a  request  under  this 
paragraph  shall  submit  the  request  to 
the  Director,  NPFC,  at  least  45  days 
prior  to  the  date  the  Certificate  is 
required.  The  applicant  shall  describe  in 
detail  the  method  proposed,  the  reasons 
why  the  applicant  does  not  wish  to  use 
or  is  unable  to  use  one  of  the  methods 
described  in  paragraph  (b)  (1),  (2),  or  (4) 
of  this  section,  and  how  the  proposed 
method  assures  that  the  applicant  is 
able  to  fulfill  its  obligation  to  pay  costs 
and  damages  in  the  event  of  an  incident 
or  a  release  or  threatened  release.  The 
Director,  NPFC,  will  not  accept  a 
method  under  this  paragraph  that 
merely  deletes  or  alters  a  provision  of 
one  of  the  methods  described  in 
paragraph  (b)  (1),  (2),  or  (4)  of  this 
section  (for  example,  one  that  alters  the 
termination  clause  of  the  insurance 
guaranty  form  illustrated  in  Appendix  B 
of  this  part).  An  applicant  that  makes  a 
request  under  this  paragraph  shall 
provide  the  Director,  NPFC,  a  proposed 
guaranty  form  that  includes  all  the 
elements  described  in  paragraphs  (c) 
and  (d)  of  this  section.  A  decision  of  the 
Director,  NPFC,  not  to  accept  a  method 
requested  by  an  applicant  under  this 
paragraph  is  final  agency  action. 

(c)  Forms — (1)  Multiple  guarantors. 
Four  or  fewer  insurers  (a  lead 
underwriter  is  considered  to  be  one 
insurer)  may  jointly  execute  an 
insurance  guaranty  form.  Four  or  fewer 
sureties  (including  lead  sureties)  may 
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jointly  execute  a  surety  bond  guaranty 
form.  Four  or  fewer  financial  guarantors 
may  jointly  execute  a  financial  guaranty 
form.  If  more  than  one  insurer,  surety, 
or  financial  guarantor  executes  the 
relevant  form — 

(1)  Each  is  bound  for  the  payment  of 
sums  only  in  accordance  with  the 
percentage  of  vertical  participation 
specified  on  the  relevant  form  for  that 
insurer,  surety,  or  financial  guarantor. 
Participation  in  the  form  of  layering 
(tiers,  one  in  excess  of  another)  is  not 
acceptable;  only  vertical  participation 
on  a  percentage  basis  is  acceptable 
unless  none  of  the  participants  specifies 
a  percent  of  participation.  If  no 
percentage  of  participation  is  specified 
for  an  insurer,  surety,  or  financial 
guarantor,  the  liability  of  that  insurer, 
surety,  or  financial  guarantor  is  joint 
and  several  for  the  total  of  the 
unspecified  portions;  and 

(ii)  The  guarantors  must  designate  a 
lead  guarantor  having  authority  to  bind 
all  guarantors  for  actions  required  of 
guarantors  under  the  Acts,  including  but 
not  limited  to  receipt  of  designation  of 
source,  advertisement  of  a  designation, 
and  receipt  and  settlement  of  claims. 

(2)  Operator  name.  An  applicant  shall 
ensure  that  each  form  submitted  under 
this  part  sets  forth  in  full  the  correct 
legal  name  of  the  vessel  operator  to 
whom  a  certificate  is  to  be  issued. 

(d)  Direct  Action.  (1) 

Acknowledgment.  Any  evidence  of 
financial  responsibility  submitted  under 
this  part  must  contain  an 
acknowledgment  by  the  insurer  or  other 
guarantor  that  an  action  in  court  by  a 
claimant  (including  a  claimant  by  right 
of  subrogation)  for  costs  and  damage 
claims  arising  under  the  provisions  of 
the  Acts,  may  be  brought  directly 
against  the  insurer  or  other  guarantor. 
The  evidence  of  financial  responsibility 
must  also  provide  that,  in  the  event  an 
action  is  brought  under  the  Acts  directly 
against  the  insurer  or  other  guarantor, 
the  insurer  or  other  guarantor  may 
invoke  only  the  following  rights  and 
defenses: 

(i)  The  incident,  release,  or  threatened 
release  was  caused  by  the  willful 
misconduct  of  the  person  for  whom  the 
guaranty  is  provided. 

(ii)  Any  defense  that  the  person  for 
whom  the  guaranty  is  provided  may 
raise  under  the  Acts. 

(iii)  A  defense  relating  to  the  amount 
of  a  claim  or  claims,  filed  in  any  action 
in  any  court  or  other  proceeding,  that 
exceeds  the  amount  of  the  guaranty  with 
respect  to  an  incident  or  with  respect  to 
a  release  or  threatened  release. 

(iv)  A  defense  relating  to  the  amount 
of  a  claim  or  claims  that  exceeds  the 
amount  of  the  guaranty,  which  amount 


is  based  on  the  gross  tonnage  of  the 
vessel  as  entered  on  the  vessel’s 
International  Tonnage  Certificate  or 
other  official,  applicable  certificate  of 
measurement,  except  when  the 
guarantor  knew  or  should  have  known 
that  the  applicable  tonnage  certificate 
was  incorrect. 

(v)  The  claim  is  not  one  made  under 
either  of  the  Acts. 

(2)  Limitation  on  guarantor  liability.  A 
guarantor  that  participates  in  any 
evidence  of  financial  responsibility 
under  this  part  shall  be  liable  because 
of  that  participation,  with  respect  to  an 
incident  or  a  release  or  threatened 
release,  in  any  proceeding  only  for  the 
amount  and  type  of  costs  and  damages 
specified  in  the  evidence  of  financial 
responsibility.  A  guarantor  shall  not  be 
considered  to  have  consented  to  direct 
action  under  any  law  other  than  the 
Acts,  or  to  unlimited  liability  under  any 
law  or  in  any  venue,  solely  because  of 
the  guarantor’s  participation  in 
providing  any  evidence  of  financial 
responsibility  under  this  part.  In  the 
event  of  any  finding  that  liability  of  a 
guarantor  exceeds  the  amount  of  the 
guaranty  provided  under  this  part,  that 
guaranty  is  considered  null  and  void 
with  respect  to  that  excess. 

(e)  Public  access  to  data.  Financial 
data  filed  by  an  applicant,  certificant, 
and  any  other  person  is  considered 
public  information  to  the  extent 
required  by  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  permitted  by  the 
Privacy  Act  (5  U.S.C.  552a). 

(f)  Total  applicable  amount.  (1)  The 
applicable  amount  under  OPA  90  is 
determined  as  follows: 

(1)  For  a  tank  vessel — 

(A)  Over  300  gross  tons  (and  a  vessel 
of  300  gross  tons  or  less  using  the  waters 
of  the  United  States  Exclusive  Economic 
Zone  to  transship  or  lighter  oil  destined 
for  a  place  subject  to  the  jurisdiction  of 
the  United  States,  as  specified  in 

§  138.12(a)(1))  but  not  exceeding  3,000 
gross  tons,  the  greater  of  $2,000,000  or 
$1,200  per  gross  ton;  and 

(B)  Over  3,000  gross  tons,  the  greater 
of  $10,000,000  or  $1,200  per  gross  ton. 

(ii)  For  a  vessel  other  than  a  tank 
vessel,  over  300  gross  tons,  the  greater 
of  $500,000  or  $600  per  gross  ton. 

(2)  The  applicable  amount  under 
CERCLA  is  determined  as  follows: 

(i)  For  a  vessel  over  300  gross  tons 
carrying  a  hazardous  substance  as  cargo, 
the  greater  of  $5,000,000  or  $300  per 
gross  ton. 

(ii)  For  any  other  vessel  over  300  gross 
tons,  the  greater  of  $500,000  or  $300  per 
gross  ton. 

(3)  The  total  applicable  amount  is  the 
maximum  applicable  amount  calculated 
under  paragraph  (f)(1)  of  this  section 


plus  maximum  applicable  amount 
calculated  under  paragraph  (f)(2)  of  this 
section. 

§  1 38.90  Individual  and  Fleet  Certificates. 

(a)  The  Director,  NPFC,  issues  an 
individual  Certificate  for  each  vessel 
listed  on  a  completed  application  when 
the  Director,  NPFC,  determines  that 
acceptable  evidence  of  financial 
responsibility  has  been  provided  and 
appropriate  fees  have  been  paid,  except 
where  a  Fleet  Certificate  is  issued  under 
this  section  or  where  a  Master 
Certificate  is  issued  under  §  138.110. 
Each  Certificate  of  any  type  issued 
under  this  part  is  issued  only  in  the 
name  of  a  vessel  operator  and  is 
effective  for  not  more  than  three  years 
from  the  date  of  issue,  as  indicated  on 
each  Certificate.  An  authorized  official 
of  the  applicant  may  submit  to  the 
Director,  NPFC,  a  letter  requesting  that 
additional  vessels  be  added  to  a 
previously  submitted  application  for  an 
individual  Certificate.  The  letter  must 
set  forth  all  information  required  in  item 
5  of  the  application  form.  The 
authorized  official  shall  also  submit  or 
cause  to  be  submitted  acceptable 
evidence  of  financial  responsibility,  if 
required,  and  certification  fees  for  these 
additional  vessels.  The  certificant  shall 
carry  the  original  individual  Certificate 
on  the  vessel  named  on  the  Certificate, 
except  that  a  legible  copy  (certified  as 
accurate  by  a  notary  public  or  other 
person  authorized  to  take  oaths  in  the 
United  States)  may  be  carried  instead  of 
the  original  if  the  vessel  is  an  unmanned 
barge  and  does  not  have  a  document 
carrying  device  which  the  vessel 
operator  believes  would  offer  suitable 
protection  for  the  original  Certificate.  If 
a  notarized  copy  of  an  individual 
Certificate  is  carried  aboard  a  barge,  the 
Certificate  shall  retain  the  original  in  the 
United  States  and  shall  make  it  readily 
available  for  inspection  by  United  States 
Government  officials. 

(b)  An  operator  of  two  or  more  barges 
that  are  not  tank  vessels  and  that  from 
time  to  time  may  be  subject  to  this  part 
(e.g.,  a  hopper  barge  over  300  gross  tons 
when  carrying  oily  metal  shavings  or 
similar  cargo),  so  long  as  the  operator  of 
such  a  fleet  is  a  self-insurer  or  arranges 
with  an  acceptable  guarantor  to  cover, 
automatically,  all  such  barges  for  which 
the  operator  may  from  time  to  time  be 
responsible,  may  apply  to  the  Director, 
NPFC,  for  issuance  of  a  Fleet  Certificate. 
A  legible  copy  of  the  Fleet  Certificate, 
certified  as  accurate  by  a  notary  public 
or  other  person  authorized  to  take  oaths 
in  the  United  States,  must  be  carried  on 
each  barge  when  subject  to  this  part.  In 
addition,  the  certificant  shall  retain  in 
the  United  States  the  original  Fleet 
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Certificate  and  shall  make  it  readily 
available  for  inspection  by  United  States 
Government  officials.  The  original  Fleet 
Certificate,  when  invalid,  must  be 
completed  on  the  reverse  side  and 
returned  immediately  to  the  Director, 
NPFC,  and  all  copies  must  be  destroyed. 
When  the  certificant  ceases  to  be 
responsible  for  a  barge  covered  by  a 
Fleet  Certificate,  the  certificant  shall 
immediately  destroy  the  copy  of  the 
Fleet  Certificate  carried  aboard  that 
barge. 

(c)  A  person  shall  not  make  any 
alteration  on  any  Certificate  issued 
under  this  part  or  copy  of  that 
Certificate,  except  the  notarized 
certifications  permitted  in  §  138.110(f) 
and  paragraphs  (a)  and  (b)  of  this 
section.  A  Certificate  or  copy  containing 
any  alteration  is  void. 

(d)  If,  at  any  time  after  a  Certificate 
has  been  issued,  a  certificant  becomes 
aware  of  a  change  in  any  of  the  facts 
contained  in  the  application  or 
supporting  documentation,  the 
certificant  shall  notify  the  Director, 
NPFC,  in  writing  within  10  days  of 
becoming  aware  of  the  change.  A  vessel 
or  operator  name  change  or  change  of  a 
guarantor  shall  be  reported  as  soon  as 
possible  by  telefax  or  other  electronic 
means  to  the  Director,  NPFC,  and 
followed  by  a  written  notice  sent  within 
three  business  days. 

(e)  Except  as  provided  in  §  138.90(0, 
at  the  moment  a  certificant  ceases  to  be 
the  operator  of  a  vessel  for  any  reason, 
including  a  vessel  that  is  scrapped  or 
transferred  to  a  new  operator,  the 
individual  Certificate  naming  the  vessel, 
and  any  copies  of  the  Certificate,  are 
void  and  their  further  use  is  prohibited. 
In  that  case,  the  certificant  shall,  within 
10  days  of  the  Certificate  becoming 
void,  complete  the  reverse  side  of  the 
original  individual  Certificate  naming 
the  involved  vessel  and  return  the 
Certificate  to  the  Director,  NPFC.  If  the 
Certificate  cannot  be  returned  because  it 
has  been  lost  or  destroyed,  the 
certificant  shall,  within  three  business 
days,  submit  the  following  information 
in  writing  to  the  Director,  NPFC: 

(1)  The  number  of  the  individual 
Certificate  and  the  name  of  the  vessel. 

(2)  The  date  and  reason  why  the 
certificant  ceased  to  be  the  operator  of 
the  vessel. 

(3)  The  location  of  the  vessel  on  the 
date  the  certificant  ceased  to  be  the 
operator. 

(4)  The  name  and  mailing  address  of 
the  person  to  whom  the  vessel  was  sold 
or  transferred. 

(f)  In  the  event  of  the  temporary 
transfer  of  custody  of  an  unmanned 
barge  certificated  under  this  part,  where 
the  certificant  transferring  the  barge 
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continues  to  be  liable  under  the  Acts 
and  continues  to  maintain  on  file  with 
the  Director,  NPFC,  acceptable  evidence 
of  financial  responsibility  with  respect 
to  the  barge,  the  existing  individual 
Certificate  remains  in  effect.  A 
temporary  new  individual  Certificate  is 
not  required.  A  transferee  is  encouraged 
to  require  the  transferring  certificant  to 
acknowledge  in  writing  that  the 
transferring  certificant  agrees  to  remain 
responsible  for  pollution  liabilities. 

§  1 38.1 00  Non-owning  operator’s 
responsibility  tor  identification. 

(a)  Each  operator  that  is  not  an  owner 
of  a  vessel  certificated  under  this  part, 
other  than  an  unmanned  barge,  shall 
ensure  that  the  original  or  a  legible  copy 
of  the  demise  charter-party  (or  other 
written  document  on  the  owner’s 
letterhead,  signed  by  the  vessel  owner, 
which  specifically  identifies  the  vessel 
operator  named  on  the  Certificate)  is 
maintained  on  board  the  vessel. 

(b)  The  demise  charter-party  or  other 
document  required  by  paragraph  (a)  of 
this  section  must  be  presented,  upon 
request,  for  examination  to  a  United 
States  Government  official. 

§138.110  Master  Certificates. 

(a)  A  contractor  or  other  person  who 
is  responsible  for  a  vessel  in  the 
capacity  of  a  builder,  a  scrapper,  or 
seller  (including  a  repairer  who  agrees 
to  be  responsible  for  a  vessel  under  its 
custody)  may  apply  for  a  Master 
Certificate  instead  of  applying  for  an 
individual  Certificate  for  each  vessel.  A 
Master  Certificate  covers  all  of  the 
vessels  subject  to  this  part  held  by  the 
applicant  solely  for  purposes  of 
construction,  repair,  scrapping,  or  sale. 

A  vessel  which  is  being  operated 
commercially  in  any  business  venture, 
including  the  business  of  building, 
repairing,  scrapping,  or  selling  (e.g.,  a 
slop  barge  used  by  a  shipyard)  cannot  be 
covered  by  a  Master  Certificate.  Any 
vessel  for  which  a  Certificate  is 
required,  but  which  is  not  eligible  for  a 
Master  Certificate,  must  be  covered  by 
either  an  individual  Certificate  or  a 
Fleet  Certificate. 

(b)  An  applicant  for  a  Master 
Certificate  shall  submit  an  application 
form  in  the  manner  prescribed  by 

§  138.60.  An  applicant  shall  establish 
evidence  of  financial  responsibility  in 
accordance  with  §  138.80,  by 
submission,  for  example,  of  an 
acceptable  Master  Insurance  Guaranty 
Form,  Surety  Bond  Guaranty  Form, 
Master  Financial  Guaranty  Form,  or  ^ 
acceptable  self-insurance 
documentation.  An  application  must  be 
completed  in  full,  except  for  Item  5.  The 
applicant  shall  make  the  following 
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statement  in  Item  5;  “This  is  an 
application  for  a  Master  Certificate.  The 
largest  tank  vessel  to  be  covered  by  this 
application  is  [insert  applicable  gross 
tons]  gross  tons.  The  largest  vessel  other 
than  a  tank  vessel  is  [insert  applicable 
gross  tons]  gross  tons.”  The  dollar 
amount  of  financial  responsibility 
evidenced  by  the  applicant  must  be 
sufficient  to  meet  the  amount  required 
under  this  part. 

(c)  Each  Master  Certificate  issued  by 
the  Director,  NPFC,  indicates — 

(1)  The  name  of  the  applicant  (i.e.,  the 
builder,  repairer,  scrapper,  or  seller); 

(2)  The  date  of  issuance  and 
termination,  encompassing  a  period  of 
not  more  than  three  years;  and 

(3)  The  gross  tons  of  the  largest  tank 
vessel  and  gross  tons  of  the  largest 
vessel  other  than  a  tank  vessel  eligible 
for  coverage  by  that  Master  Certificate. 
The  Master  Certificate  does  not  identify 
the  name  of  each  vessel  covered  by  the 
Certificate. 

(d)  Each  additional  vessel  which  does 
not  exceed  the  respective  tonnages 
indicated  on  the  Master  Certificate  and 
which  is  eligible  for  coverage  by  a 
Master  Certificate  is  automatically 
covered  by  that  Master  Certificate. 
Before  acquiring  a  vessel,  by  any  means, 
including  conversion  of  an  existing 
vessel,  that  would  have  the  effect  of 
increasing  the  certificant’s  required 
amount  of  financial  responsibility 
(above  that  provided  for  issuance  of  the 
existing  Master  Certificate),  the 
certificant  shall  submit  to  the  Director, 
NPFC,  the  following: 

(1)  Evidence  of  increased  financial 
responsibility. 

(2)  A  new  certification  fee. 

(3)  Either  a  new  application  or  a  letter 
amending  the  existing  application  to 
reflect  the  new  gross  tonnage  which  is 
to  be  indicated  on  a  new  Master 
Certificate. 

(e)  A  person  to  whom  a  Master 
Certificate  has  been  issued  shall  submit 
to  the  Director,  NPFC,  every  six  months 
beginning  the  month  after  the  month  in 
which  the  Master  Certificate  is  issued,  a 
report  indicating  the  name,  previous 
name,  type,  and  gross  tonnage  of  each 
vessel  covered  by  the  Master  Certificate 
during  the  preceding  six-month 
reporting  period  and  indicating  which 
vessels,  if  any,  are  tank  vessels. 

(f)  The  certificant  shall  ensure  that  a 
legible  copy  of  the  Master  Certificate 
(certiffed  as  accurate  by  a  notary  public 
or  other  person  authorized  to  take  oaths 
in  the  United  States)  is  carried  aboard 
each  vessel  covered  by  the  Master 
Certificate.  The  certificant  shall  retain 
the  original  Master  Certificate  at  a 
location  in  the  United  States  and  shall 
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make  it  readily  available  for  inspection 
by  United  States  Government  officials. 

(g)  Upon  revocation  or  other 
invalidation  of  the  Master  Certificate, 
the  certificant  shall  return  the  original 
Certificate  within  10  days  to  the 
Director,  NPFC.  The  certificant  shall 
ensure  that  all  copies  of  the  Certificate 
are  destroyed. 

§  138.1 20  Certificates,  denial  or 
revocation. 

(a)  The  Director,  NPFC,  may  deny  a 
Certificate  when  an  applicant — 

(1)  Willfully  or  knowingly  makes  a 
false  statement  in  connection  with  an 
application  for  an  initial  or  renewal 
Certificate; 

(2)  Fails  to  establish  acceptable 
evidence  of  financial  responsibility  as 
required  by  this  part; 

(3)  Fails  to  pay  the  required 
application  or  certificate  fees; 

14)  Fails  to  comply  with  or  respond  to 
lawful  inquiries,  regulations,  or  orders 
of  the  Coast  Guard  pertaining  to  the 
activities  subject  to  this  part;  or 
(5)  Fails  to  timely  file  required 
statements,  data,  notifications,  or 
affidavits. 

(b)  The  Director,  NPFC,  may  revoke  a 
Certificate  when  a  certificant — 

(1)  Willfully  or  knowingly  makes  a 
false  statement  in  connection  with  an 
application  for  an  initial  or  a  renewal 
Certificate,  or  in  connection  with  any 
other  filing  required  by  this  part; 

(2)  Fails  to  comply  with  or  respond  to 
lawful  inquiries,  regulations,  or  orders 
of  the  Coast  Guard  pertaining  to  the 
activities  subject  to  this  part;  or 

(3)  Fails  to  timely  file  required 
statements,  data,  notifications,  or 
affidavits. 

(c)  A  Certificate  is  immediately 
invalid,  and  considered  revoked, 
without  prior  notice,  when  the 
certificant — 

(1)  Fails  to  maintain  acceptable 
evidence  of  financial  responsibility  as 
required  by  this  part; 

(2)  Is  no  longer  the  responsible 
operator  of  the  vessel  in  question;  or 

(3)  Alters  any  Certificate  or  copy  of  a 
Certificate  except  as  permitted  by  this 
part  in  connection  with  notarized 
certifications  of  copies. 

(d)  The  Director,  NPFC,  advises  the 
applicant  or  certificant,  in  writing,  of 
the  intention  to  deny  or  revoke  a 
Certificate  under  paragraph  (a)  or  (b)  of 
this  section  and  states  the  reason 
therefor.  Written  advice  from  the 
Director,  NPFC,  that  an  incomplete  * 
application  will  be  considered 
withdrawn  unless  it  is  completed 
within  a  stated  period,  is  the  equivalent 
of  a  denial. 

(e)  If  the  intended  revocation  under 
paragraph  (b)  of  this  section  is  based  on 


failure  to  timely  file  the  required 
financial  statements,  data,  notifications, 
or  affidavits,  the  revocation  is  effective 
10  days  after  the  date  of  the  notice  of 
intention  to  revoke,  unless,  before 
revocation,  the  certificant  demonstrates 
to  the  satisfaction  of  the  Director,  NPFC, 
that  the  required  documents  were 
timely  filed  or  have  been  filed. 

(f)  If  the  intended  denial  is  based  on 
paragraph  (a)(1)  or  (a)(4)  of  this  section, 
or  the  intended  revocation  is  based  on 
paragraph  (b)(1)  or  (b)(2)  of  this  section, 
the  applicant  or  certificant  may  request, 
in  writing,  an  opportunity  to  present 
information  for  the  purpose  of  showing 
that  the  applicant  or  certificant  is  in 
compliance  with  the  part.  The  request 
must  be  received  by  the  Director,  NPFC, 
within  10  days  after  the  date  of  the 
notification  of  intention  to  deny  or 
revoke.  A  Certificate  subject  to 
revocation  under  this  paragraph  remains 
valid  until  the  Director,  NPFC,  issues  a 
written  decision  revoking  the 
Certificate. 

(g)  An  applicant  or  certificant  whose 
Certificate  has  been  denied  under 
paragraph  (a)  of  this  section  or  revoked 
under  paragraph  (b)  or  (c)  of  this  section 
may  request  the  Director,  NPFC,  to 
reconsider  the  denial  or  revocation.  The 
certificant  shall  file  a  request  for 
reconsideration,  in  writing,  to  the 
Director,  NPFC,  within  20  days  of  the 
date  of  the  denial  or  revocation.  The 
certificant  shall  state  the  reasons  for 
reconsideration.  The  Director,  NPFC, 
issues  a  written  decision  on  the  request 
within  30  days  of  receipt,  except  that 
failure  to  issue  a  decision  within  30 
days  shall  be  deemed  an  affirmance  of 
a  denial  or  revocation.  Until  the 
Director,  NPFC,  issues  this  decision,  a 
revoked  certificate  remains  invalid.  A 
decision  by  the  Director,  NPFC, 
affirming  a  denial  or  revocation,  is  final 
agency  action. 

§138.130  Fees. 

(a)  The  Director,  NPFC,  will  not  issue 
a  Certificate  until  the  fees  set  forth  in 
paragraphs  (c)  and  (d)  of  this  section 
have  been  paid. 

(b)  Fees  must  be  paid  in  United  States 
currency  by  check,  draft,  or  postal 
money  order  made  payable  to  the  “U.S. 
Coast  Guard”.  Cash  will  not  be 
accepted. 

(c)  Except  as  provided  in  §  138.70(c), 
an  applicant  that  submits  an  application 
for  the  first  time  under  this  part,  shall 
pay  an  initial,  non-refundable 
application  fee  of  $150  for  each  type  of 
application  (i.e.,  individual 
Certificate(s),  Fleet  Certificate,  and 
Master  Certificate).  An  applicant  that  - 
submits  an  application  for  an  additional 
(i.e.,  supplemental)  individual 


Certificate,  or  to  replace,  amend  or 
renew  an  existing  Certificate,  is  not 
required  to  pay  a  new  application  fee. 
However,  if  an  applicant  for  any  reason 
withdraws  or  permits  the  withdrawal  of 
an  application  for  an  individual 
Certificate(s)  and  the  applicant  holds  no 
valid  individual  Certificate(s),  in  order 
to  reapply  for  an  individual 
Certificate(s)  covering  the  same  or 
different  vessels  the  applicant  shall 
submit  a  new  application  form  and  an 
application  fee  of  $150.  Similarly,  an 
applicant  shall  submit  a  new 
application  form  and  fee  to  obtain  a  new 
Fleet  or  Master  Certificate  following 
invalidation  of  a  Fleet  or  Master 
Certificate. 

(d)  In  addition  to  the  application  fee 
of  $150,  an  applicant  shall  also  pay  a 
certification  fee  of  $80  for  each 
Certificate  requested.  An  applicant  shall 
submit  the  certification  fee  for  each 
vessel  listed  in,  or  later  added  to,  an 
application  for  an  individual 
Certificate(s).  An  applicant  shall  submit 
the  $80  certification  fee  to  renew  or  to 
reissue  a  Certificate  for  any  reason, 
including,  but  not  limited  to,  a  vessel  or 
operator  name  change  or  a  lost 
certificate. 

(e)  A  certification  fee  is  refunded, 
upon  receipt  of  a  written  request,  if  the 
application  is  denied  or  withdrawn 
before  issuance  of  the  Certificate. 
Overpayments  of  application  and 
certification  fees  are  refunded,  on 
request,  only  if  the  refund  is  for  $50  or 
more.  However,  any  overpayments  not 
refunded  will  be  credited,  for  a  period 
of  three  years  from  the  date  of  receipt 
of  the  monies  by  the  Coast  Guard,  for 
the  applicant’s  possible  future  use  or 
transfer  to  smother  applicant  under  this 
part. 

§  1 38.1 40  Enforcement 

(a)  Any  person  who  fails  to  comply 
with  this  part  with  respect  to  evidence 
of  financial  responsibility  under  section 
1016  of  OP  A  90  (33  U.S.C.  2716)  is 
subject  to  a  civil  penalty  of  not  more 
than  $25,000  per  day  of  violation,  in 
accordance  with  section  4303(a)  of  OPA 
90  (33  U.S.C.  2716a(a)).  In  addition, 
under  section  4303(b)  of  that  Act  (33 
U.S.C.  2716a(b)),  the  Attorney  General 
may  secure  such  relief  as  may  be 
necessary  to  compel  compliance  with 
this  part  including  termination  of 
operations.  Further,  any  person  who 
fails  to  comply  with  this  part  with 
respect  to  evidence  of  financial 
responsibility  under  section  108(a)(1)  of 
CERCLA  (42  U.S.C.  9608(a)(1))  is  subject 
to  a  Class  I  administrative  civil  penalty 
of  not  more  than  $25,000  per  violation 
and  a  Class  II  administrative  civil 
penalty  or  judicial  penalty  of  $25,000 
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per  day  of  violation  (or  $75,000  per  day 
in  the  case  of  a  second  or  subsequent 
violation),  in  accordance  with  section 
109(a)  of  CERCLA  (42  U.S.C.  9609(a)). 

(b)  The  Secretary  of  the  Treasury  shall 
withhold  or  revoke  the  clearance 
required  by  section  4197  of  the  Revised 
Statutes  (46  U.S.C.  91)  to  any  vessel 
subject  to  this  part  that  does  not 
produce  evidence  of  financial 
responsibility  required  by  this  part. 

(c)  The  Coast  Guard  may  deny  entry 
to  any  port  or  place  in  the  United  States 
or  the  navigable  waters  of  the  United 
States,  and  may  detain  at  a  port  or  place 
in  the  United  States  in  which  it  is 
located,  any  vessel  subject  to  this  part, 
which,  upon  request,  does  not  produce 
evidence  of  financial  responsibility 
required  by  this  part. 

(d)  Any  vessel  subject  to  this  part 
which  is  found  in  the  navigable  waters 
without  the  necessary  evidence  of 
financial  responsibility  is  subject  to 
seizure  by  and  forfeiture  to  the  United 
States. 

(e)  Knowingly  and  willfully  using  an 
invalid  Certificate,  or  any  copy  thereof, 
is  fraud. 

$  138.150  Service  of  process. 

(a)  When  executing  the  forms  required 
by  this  part,  each  applicant  and 


guarantor  shall  designate  thereon  a 
person  located  in  the  United  States  as 
its  agent  for  service  of  process  for 
purposes  of  this  part  and  for  receipt  of 
notices  of  designations  and 
presentations  of  claims  under  the  Acts 
(collectively  referred  to  as  “service  of 
process”).  Each  designated  agent  shall 
acknowledge  the  designation  in  writing 
unless  the  agent  has  already  furnished 
the  Director,  NPFC,  with  a  “master” 

(i.e.,  blanket)  concurrence  showing  that 
it  has  agreed  in  advance  to  act  as  the 
United  States  agent  for  service  of 
process  for  the  applicant,  certificant,  or 
guarantor  in  question. 

(b)  If  any  applicant,  certificant,  or 
guarantor  desires,  for  any  reason,  to 
change  any  designated  agent,  the 
applicant,  certificant,  or  guarantor  shall 
notify  the  Director,  NPFC,  of  the  change 
and  furnish  the  relevant  information, 
including  the  new  agent’s 
acknowledgment  in  accordance  with 
paragraph  (a)  of  this  section,  if  a 
“master”  concurrence  is  not  applicable. 
In  the  event  of  death,  disability,  or 
unavailability  of  a  designated  agent,  the 
applicant,  certificant,  or  guarantor  shall 
designate  another  agent  in  accordance 
with  paragraph  (a)  of  this  section  within 
10  days  of  knowledge  of  any  such  event. 


The  applicant,  certificant,  or  guarantor 
shall  submit  the  new  designation  to  the 
Director,  NPFC.  The  Director,  NPFC, 
may  revoke  a  certificate  if  an  applicant, 
certificant,  or  guarantor  fails  to 
designate  and  maintain  an  agent  for 
service  of  process. 

(c)  If  a  designated  agent  can  not  be 
served  because  of  death,  disability, 
unavailability,  or  similar  event  and 
another  agent  has  not  been  designated 
under  this  section,  then  service  of 
process  on  the  Director,  NPFC,  will 
constitute  valid  service  of  process. 
Service  of  process  on  the  Director, 
NPFC,  will  not  be  effective  unless  the 
server — 

(1)  Sends  the  applicant,  certificant,  or 
guarantor  (by  registered  mail,  at  its  last 
known  address  on  file  with  the  Director, 
NPFC),  a  copy  of  each  document  served 
on  the  Director,  NPFC;  and 

(2)  Attests  to  this  registered  mailing, 
at  the  time  process  is  served  upon  the 
Director,  NPFC,  indicating  that  the 
intent  of  the  mailing  is  to  effect  service 
of  process  on  the  applicant,  certificant, 
or  guarantor  and  that  service  on  the 
designated  agent  is  not  possible,  stating 
the  reason  why. 

BILUNG  CODE  4910-14-M 
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Appendix  A  to  Part  138  -  Application  Fora 


(30  min.  per  respondent! 


roved  OMB  No.  21 15-05*5 


DEPARTMENTOF  TRANSPORTATION 
U.S.  COAST  GUARD 
CG-5585 

APPLICATION  FOR  VESSEL  CERTIFICATE  OF 
FINANCIAL  RESPONSIBILITY  (WATER  POLLUTION) 


GENERAL 
(PARTI  OF  4  PARTS) 


Please  type  or  print  and  submit  this 
application  to  Director,  Coast  Guard  National 
Pollution  Funds  Center  (cv),  4200  Wilson 
Boulevard,  Suite  1000,  Arlington,  VA  22203- 
1804.  Hie  application  is  in  four  parts:  Pari  1  - 
General;  Part  U  -  Evidence  of  Financial 
Responsibility;  Part  in  -  Declaration;  Part 
IV  -Concurrence  of  Agent  Applicants  must 
answer  afl  applicable  questions.  If  a  question 
does  not  apply,  answer  "not  applicable.* 
Incomplete  applications  will  be  returned.  If 
additional  space  b  required,  supplemental 
sheets  may  be  attached.  All  information  must 
be  provided  in  the  English  language. 


t.  (a)  Legal  name  of  aopUcant  (name  of  responsible  operator  of  all  vassals  listed  «  Part  U); 


04  English  equivalent  of  legal  name  t  cuslunarity  written  in  language  other  man  English 


THIS  SPACE  FOR  USE  BY  USCG  ONLY 


2.  is  this  the  first  time  the  above-named  applicant  is  submitting  application  Form 


State  applicant's  legal  form  of  organization,  te..  whether  operating  as  an  individual,  corporation,  partnership,  association,  joint  stock  company, 
business  bust  or  other  organized  group  of  persons  (whether  incorporated  or  not)  or  as  a  receiver,  trustee,  or  other  fiqurdabng  agent  and  briefly 
describe  current  business  activities  and  length  of  time  engaged  therein. 


(a)  If  a  corporation,  association,  or  other  organization,  indicate: 


State  in  the  United  States,  or  foreign  country,  in  which  incorporated  or  organized. 


Date  of  incorporation  or  organization; 


(b)  If  a  partnership,  provide  name  and  address  of  each  partner 


4.  Name  and  address  of  applicant's  United  States  agent  or  other  person  authorized  by  applicant  to  accept  service  of  process  and  receipt  of  notices 
of  designations  and  presentations  of  claims  in  the  United  States  (collectively  referred  to  as  'service  of  process*)  (See  Part  IV)  (U.S.  applicants 
may  appoint  themselves  as  agent,  eliminating  the  need  to  complete  Part  IV.) 
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EVIDENCE  OF  FINANCIAL  RESPONSIBILITY  (PART  II  OF  4  PARTS) 


5.  List  all  applicant's  vessels  which  require  Certificates  of  Financial  Responsibility  under  33  CFR  138.12.  In 
column  (f)  indicate  the  number  *1*  it  the  operator  is  also  the  registered  owner.  Indicate  ”2*  in  column  (f)  if 
ttvr  operator  is  not  the  registered  owner. 


NAME  OF  VESSEL 


TYPE  OF  US  VESSELS:  Documentation  Number 

VESSEL  COUNTRY  FOREIGN  VESSELS:  International 

(See  note  OF  Maritime  Organization  (IMO)  Number 

REGISTRY  I  or  Country  of  Registration  Number  if 
no  IMO  number  has  been  assigned. 

(d) 


GROSS  or 


I  NOTE:  Designate  the  type  of  vessel  by  using  a  number  from  one  of  the  following  categories: 


Break  bulk  freighter  10 

Containership  *  11 

Roll  on-roll  off  12 

Barge  carrier  (a.ff..  lash,  seabee )  13 

Combination  breakbuik  containership  * 

Combination  rot!  on-roll  off  containership  * 

Combination  barge  carrier  containership  * 

Tanker  17 

Ory  bulk  carrier  18 

Afl  other  self-propelled  cargo  vessels 

Oil/bulk/ore  carrier  (OBO)  20 


Passenger  vessel  *  *  30 

Combination  passenger/cargo 
vessel  •  •  31 


Afl  types  of  pleasure  craft 


Tank  barge  ( 

Tug  and  towboat 
Barge  and  scow 

Mobile  offshore 
drilling  unit 

Fishing  vessel  6 

Factory  vessel  ! 

Research  vessel 
Afl  other  utility  craft 


Vessels  not  otherwise  specified  60  < 


*  Containership  categories  should  be  assigned  only  to  vessels  having  fixed  container  cells  or  regularly  carrying 
multi-tier  container  deckloads. 

**  Passenger  categories  should  be  assigned  only  to  vessels  carrying  more  than  12  passengers  for  hire 
***  Includes  floating  cranes,  dredges,  docks,  etc. 


5.  (g)  If  applicant  indie  3 
NAME  OF  VESSEL 


vessel  listed  above  in  column 


OWNER’S  MAILING  ADDRESS 


-2- 
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PART  II  (CONTD) 

6.  ttems7  through  11  are  methods  of  establishing  financial  responsdwiity.  Orecfc  the  appropriate  box|es)  below  and  answer  oniy  the  «em(s)  which 
are  applicable  to  this  application: 

1  |  Insurance 

(Answer  item  7) 

1  |  Surety  Bond 
(Answer  item  8) 

I  1  Financial  Guaranty 
(Answer  item  9) 

Self-insurance 
(Answer  item  10) 

1  1  Other  evidence 
(Answer  item  1 1) 

7.  Name  and  address  of  applicants  insurance  guarantor  ( evidence  of  insurance  acceptable  to  the  Director.  Coast  Guard  National  Pollution  Funds 
Center,  on  Insurance  Guaranty  Form  CG-9586 or  Master  Insurance  Guaranty  Form  CG-5596-1,  must  be  filed  before  a  Certificate  will  be 


8.  Total  amount  of  surety  bond  guaranty. 

s 


Name  and  address  o t  applicant  s  surety  bond  guarantor  (Surety  Bond  Guaranty  Form  CG-5596-2  must  be  Ned  before  a  Certificate  will  be  issued): 


9.  Name  and  address  of  applicant's  financial  guarantor  (Financial  Guaranty  Form  CG-5586-3,  or  Master  Financial  Guaranty  Form  CG-5566  4. 
and  ail  required  financial  data  must  be  filed  before  a  Certificate  will  be  issued y. 


Financial  Guarantor's  fiscal  year 

_ _ _ _ _  to  _ 

(Month)  (Day)  (Month)  (Day) 


10.  If  applicant  intends  to  qualify  as  a  self-insurer,  attach  an  required  financial  data  and  indicate  fiscal  year 

_  to  _ 

(Month)  (Day)  (Month)  (Day) 


*  1.  if  applicant  intends  to  qualify  through  other  evidence,  supply  all  information  required  by  Ci  fl  138.80(b)(5) 


-3- 
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Reverse  of  CG-5S8S  _  _  _ 

DECLARATION  (PART  III  OF  4  PARTS) 


12.  Applicant's  mailing  address  (street  number,  post  office 
box.  dty.  state  or  country.  Indicate  ZIP  code  teitie 
United  States): 


14.  Type  or  print  in  this  space  the  name  and  title  of  the  officalwho 
is  signing  tbs  application: 


34239 


IS.  Address  ot  principal  office  in  the  United  States  (U any): 


13.  Telefax  number  and/or  telex  number  and  answerback: 


IS.  Telephone  no.  (area  code  and  number}. 


I  declare  that  I  have  examined  this  application,  including  any  accompanying  schedules  and  statements,  and,  to  the 
best  of  my  knowledge  and  belief,  it  is  true,  correct,  and  complete.  Furthermore,  the  applicant  named  in  item  1  (a)  of  Part  I 
above  is  the  responsible  operator  of  all  vessels  now  listed  in  or  later  added  to  this  application.  I  agree  that  in Jhe  event  the 
agent  designated  in  item  4  of  Part  I  above,  or  that  agents  replacement  as  may  be  designated  later  with  the  approval  of  the 
Director,  Coast  Guard  National  Pollution  Funds  Center,  cannot  be  served  due  to  death,  disability,  unavailability,  or  similar 
event,  the  Director,  Coast  Guard  National  Pollution  Funds  Center,  is  considered  the  agent  for  service  of  process.  I  have 
signed  this  application  in  my  capacity  as  an  authorized  official  of  the  applicant  or,  if  acting  under  a  power  of  attorney, 
pursuant  to  the  power  vested  in  me  by  the  applicant  as  evidenced  by  the  attached  power  of  attorney. 


IMPORTANT 


DATE 

SIGNATURE  OF  AUTHORIZED  OFFICIAL 

NOTE: 

Please  be  sure  that  Parts  1.  II,  and  III  have  been  completed  in  full  and  that  Part  III  has  been  dated  and  signed.  Then  proceed  to 

Part  IV,  attached. 

NO  CERTIFICATE  WILL  BE  ISSUED  UNLESS  A  COMPLETED  APPLICATION 

FORM  HAS  BEEN  RECEIVED,  PROCESSED  AND  APPROVED. 

Any  parson  who  knowingly  and  willfully  makes  a  false  statement  In  this  application  Is  subject  to  the  sanctions  prescribed  In  IS  U.S.C.  1001. 

-4- 


HPI 
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CONCURRENCE  OF  AGENT  (PART  IV  OF  4  PARTS) 


PART  IV-  A  must  be  completed  by  the  person  designated  in  item  4  of  Part  I  to  serve  as  applicants  United  States  agent  for  service  of 
process.  Part  IV-B  must  be  completed  by  the  applicant  Alter  Parts  IV-A  and  IV-B  are  completed,  Part  IV  should  be  submitted  to  the 
Director.  Coast  Guard  National  Pollution  Funds  Center,  by  ttie  applicant  or  by  the  agent,  either  separately  or  together  with  Parts  I,  II. 
and  III.  (Part  IV  need  not  be  completed  If  the  agent  designated  in  tom  IV  of  Part  I  already  has  submitted  to  the  U.S.  Coast  Guard  an  acceptable 
blanket  Concurrence  of  Agent,  agreeing  to  serve  on  behalf  of  certain  applicants  who  designate  that  agent  Part  IV  also  need  not  be  completed 
If  the  applicant  is  a  United  States  entity  and  has  appomted  itself  as  agent  in  Item  4  of  Parti.) 


PART  IV-A 


It  is  hereby  agreed  that _ 

shall  serve  as  the  applicant's  United  States  agent  for  service  of  process  for  purposes  of  33  CFR  part  1 38.  This 
designation  and  agreement  shall  cease  immediately  in  die  event  the  applicant  designates  a  new  agent  acceptable 
to  the  Director,  National  Pollution  Funds  Center. 


Date: 


Signature  of  person  signing  on  behalf  of  agent 


Title: 


Business  address. 


PART  IV-B  (TO  BE  COMPLETED  BY  APPLICANT) 


Name  of  applicant  (from  item  1(a)): 


Signature  of  authorized  official  signing  on  behalf  of  applicant _ 

(Person  signing  here  should  also  sign  in 
appropriate  place  on  Part  III) 


Date: 


Type  or  Print  Name  and  Title. 
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Appendix  B  to  Part  138  -  Insurance  Guaranty  Form 

Insurance  Co.  Form  No. _ 

DEPARTMENT  OF  TRANSPORTATION 
U.S.  COAST  GUARD 
CG-5586 

INSURANCE  GUARANTY  FURNISHED  AS  EVIDENCE  OF  FINANCIAL 
RESPONSIBILITY  UNDER  THE  OIL  POLLUTION  ACT  OF  1990  AND  THE 
COMPREHENSIVE  ENVIRONMENTAL  RESPONSE,  COMPENSATION,  AND 

LIABILITY  ACT,  AS  AMENDED 


The  undersigned  insurer  or  insurers  (" Insurer")  hereby  certifies 
that  for  purposes  of  complying  with  the  financial  responsibility 
provisions  of  the  Oil  Pollution  Act  of  1990  ( "OPA  90" )  and  the 
Comprehensive  Environmental  Response,  Compensation,  and  Liability 
Act,  as  amended  ( "CERCLA" ) ,  (referred  to  collectively  as  the  "Acts"), 
the  vessel  owners,  operators,  and  demise  charterers  ("Assured"  or 
"Assureds")  of  each  respective  vessel  named  in  the  schedules  below 
("covered  vessel")  are  insured  by  it  against  liability  for  costs  and 
damages  to  which  the  Assureds  may  be  subject  under  either  section 
1002  of  OPA  90,  as  limited  by  section  1004(a),  or  section  107(a)(1) 
of  CERCLA,  as  limited  by  sections  107(c)(1)(A)  and  (B),  or  both,  in 
an  amount  equal  to  the  total  applicable  amount  determined  in 
accordance  with  the  Applicable  Amount  Table  below,  respecting  each 
covered  vessel . 

The  amount  and  scope  of  insurance  coverage  hereby  provided  by  the 
Insurer  is  not  conditioned  or  dependent  in  any  way  upon  any  contract, 
agreement,  or  understanding  between  an  Assured  and  the  Insurer. 
Coverage  hereunder  is  for  purposes  of  evidencing  financial 
responsibility  under  each  of  the  Acts,  separately,  at  the  levels  in 
effect  at  the  time  of  the  incident(s),  release(s)  or  threatened 
release(s)  giving  rise  to  claims. 


with  offices  at 


(Name  of  Agent) 


is  designated  as  the  Insurer's  agent  in  the  United  States  for  service 
of  process  for  the  purposes  of  this  guaranty  and  for  receipt  of 
notices  of  designation  and  presentations  of  claims  under  the  Acts. 
If  the  designated  agent  cannot  be  served  due  to  death,  disability,  or 
unavailability,  the  Director,  Coast  Guard  National  Pollution  Funds 
Center  ("Center"),  is  the  agent  for  these  purposes. 

The  Insurer  consents  to  be  sued  directly  with  respect  to  any 
claim,  including  any  claim  by  right  of  subrogation,  for  costs  and 
damages  arising  under  section  1002  of  OPA  90,  as  limited  by  section 
1004(a),  or  section  107(a)(1)  of  CERCLA,  as  limited  by  sections 
107(c)(1)(A)  and  (B),  or  both,  against  any  Assured.  However,  in  any 
direct  action  under  OPA  90  the  Insurer's  liability  per  vessel  per 
incident  shall  not  exceed  the  amount  determined  under  part  I  of  the 
Applicable  Amount  Table  below  and,  in  any  direct  action  under  CERCLA, 
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the  Insurer's  liabxZity  per  vessel  per  release  or  threatened  release 
shall  not  exceed  the  amount  determined  under  part  II  of  the 
Applicable  Amount  Table  below.  The  Insurer  shall  be  entitled  to 
,  invoke  only  the  following  rights  and  defenses  in  any  direct  action: 

(1)  The  incident,  release,  or  threatened  release 
was  caused  by  the  willful  misconduct  of  the  Assured. 

(2)  Any  defense  that  the  Assured  may  raise  under 
the  Acts. 

( 3 )  A  defense  relating  to  the  amount  of  a  claim 
or  claims,  filed  in  any  action  in  any  court  or  other 
proceeding,  that  exceeds  the  amount  of  this  guaranty 
with  respect  to  an  incident  or  with  respect  to  a 
release  or  threatened  release. 

(4)  A  defense  relating  to  the  amount  of  a  claim 
or  claims  that  exceeds;  the  amount;  of  ;this  guaranty, 
which  amount  is  based  on  the  gross  tonnage  of  a 
covered  vessel  as  entered  on  the  vessel ' s 
International  Tonnage  Certificate  or  other  official, 
applicable  certificate  of  measurement,  except  where 
the  guarantor  knew  or  should  have  known  that  the 
applicable  tonnage  certificate  was  incorrect. 

( 5 )  The  claim  is  not  one  made  under  either  of  the 

Acts. 

No  more  than  four  Insurers  ( including  lead  underwriters )  may 
execute  this  guaranty.  If  more  than  one  Insurer  executes  this 
guaranty,  each  Insurer  binds  itself  jointly  and  severally  for  the 
purpose  of  allowing  joint  action  or  actions  against  any  or  all  of  the 
Insurers,  and  for  all  other  purposes  each  Insurer  is  bound  for  the 
payment  of  sums  only  in  accordance  with  the  percentage  of 
participation  set  forth  opposite  the  name  of  the  Insurer  below.  If 
no  percentage  of  participation  is  indicated  for  an  Insurer  or 
Insurers,  the  liability  of  such  Insurer  or  Insurers  shall  be  joint 
and  several  for  the  total  of  the  unspecified  portions. 


(Name  of  lead  guarantor) 

is  designated  as  the  lead  guarantor  having  authority  to  bind  all 
guarantors  for  actions  of  guarantors  under  the  Acts,  including  but 
not  limited  to  receipt  of  designation  of  source,  advertisement  of  a 
designation,  and  receipt  and  settlement  of  claims  ( inapplicable  if 
only  one  Insurer  executes  this  guaranty). 

The  insurance  evidenced  by  this  guaranty  shall  be  applicable  only 
in  relation  to  each  incident,  release,  and  threatened  release 
occurring  on  or  after  the  effective  date  and  before  the  termination 
date  of  this  guaranty  and  shall  be  applicable  only  in  relation  to 
each  incident,  release  and  threatened  release  giving  rise  to  claims 
under  section  1002  of  OPA  90  or  section  107(a)(1)  of  CERCLA,  or  both, 
with  respect  to  any  of  the  covered  vessels. 

The  effective  date  of  this  guaranty  for  each  covered  vessel  is 
the  date  the  vessel  is  named  in  or  added  to  the  schedules  below.  For 
each  covered  vessel,  the  termination  date  of  this  guaranty  is  30  days 
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after  the  date  of  receipt  by  tht=  Center  of  written  notice  that  the 
Insurer  has  elected  to  terminate  the  insurance  evidenced  by  this 
guaranty  and  has  so  notified  the  vessel  operator  identified  on  the 
schedule  below. 

Termination  of  this  guaranty  as  to  any  covered  vessel  shall  not 
affect  the  liability  of  the  Insurer  in  connection  with  an  incident, 
release,  or  threatened  release  occurring  prior  to  the  date  the 
termination  becomes  effective. 

If,  during  the  currency  of  this  guaranty,  an  Assured  requests 
that  an  additional  vessel  be  made  subject  to  this  guaranty  and  if  the 
Insurer  accedes  to  that  request  and  so  notifies  the  Center,  then  that 
vessel  is  considered  included  in  the  schedules  below  as  a  covered 
vessel . 

Title  33  CFR  part  138  governs  this  guaranty. 

Effective  date  of  coverage  for  vessels  originally  named  in  this 
guaranty : 


(day/month/year) 


(Name  of  Insurer) 

(Percentage  of  Participation) 

*  *  * 3 

(Mailing  Address)  ■ 

.  t 

i 

- s. 

:  .  , 


By: _ 

(Signature  of  Official  Signing 
On  Behalf  of  Insurer) 


(Typed  Name  and  Title  of  Signer) 


[NOTE:  For  each  additional  Insurer,  provide  information  in  the  same 
manner  as  for  Insurer  above.] 
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APPLICABLE  AMOUNT  TABLE 


( I )  Applicable  Amount  Under  the  Oil  Pollution  Act  of  1990 


mmm 

— ■ 

APPLICABLE  AMOUNT 

Tank  vessel 

Over  300  gross  tons* 
but  not  to  exceed 
3,000  gross  tons. 

The  greater  of 
$2,000,000  or 
$1,200  per  gross  ton. 

Tank  vessel  - 

Over  3,000  gross 
tons. 

The  greater  of 
$10,000,000  or 
$1,200  per  gross  ton. 

Vessel  other 
than  a  tank 
vessel 

Over  300  gross  tons. 

The  greater  of 

$500,000  or 

$600  per  gross  ton. 

*  This  minimum  gross  ton  limit  does  not  apply  to  any  vessel 
using  the  waters  of  the  U.S.  Exclusive  Economic  Zone  to 
transship  or  lighter  oil  destined  for  a  place  subject  to  the 
jurisdiction  of  the  United  States  (as  specified  in  33  CFR 
138.12(a)(1)). 

(II)  Applicable  Amount  Under  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act,  as  Amended. 


VESSEL  TYPE 

Vessel  over  300  gross  tons 
carrying  hazardous  substance 
as  cargo 


Any  other  vessel  over  300 
gross  tons 


APPLICABLE  AMOUNT 

The  greater  of 
$5,000,000  or 
$300  per  gross  ton. 


The  greater  of 

$500,000  or 

$300  per  gross  ton. 


(Ill)  Total  Applicable  Amount  =  Maximum  applicable  amount 
calculated  under  ( I )  plus  maximum  applicable  amount  calculated 
under  ( II ) . 
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SCHEDULE  OF  VESSELS 
ADDED  TO  ABOVE  VESSELS 


VESSEL 


GROSS  TONS 

<  ,  •••  f  '  •  V  •  ••  ■■ 


ASSURED 

OPERATOR 


DATE 

ADDED 


Insurance  Guaranty  Form  CG-5586  No._ 


......  ,  . 
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Appendix  C  to  Part  138  -  Master  Insurance  Guaranty  Form 

\  Insurance  Co.  Form  No. _ 

DEPARTMENT  OF  TRANSPORTATION 
U.S.  COAST  GUARD 
CG-5586-1 

MASTER  INSURANCE  GUARANTY  FURNISHED  AS  EVIDENCE  OF  FINANCIAL 
RESPONSIBILITY  FOR  BUILDERS,  REPAIRERS,  SCRAPPERS,  OR  SELLERS  OF 
VESSELS  UNDER  THE  OIL  POLLUTION  ACT  OF  1990  AND  THE 
COMPREHENSIVE  ENVIRONMENTAL  RESPONSE,  COMPENSATION,  AND 
LIABILITY  ACT,  AS  AMENDED 


The  undersigned  insurer  or  insurers  ("Insurer”)  hereby 
certifies  that  for  purposes  of  complying  with  the  financial 
responsibility  provisions  of  the  Oil  Pollution  Act  of  1990 
( "OPA  90")  and  the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act,  as  amended  ("CERCLA"),  (referred 
to  collectively  as  the  "Acts"), 


(Name  of  Assured  Operator) 

and  any  separate  demise  charterer  and  owner  (collectively 
referred  to  as  "Assured" )  of  each  vessel  covered  hereunder  are 
insured  by  it  against  liability  for  costs  and  damages  to  which 
the  Assured  may  be  subject  under  either  section  1002  of  OPA  90, 
as  limited  by  section  1004(a),  or  section  107(a)(1)  of  CERCLA,  as 
limited  by  sections  107(c)(1)(A)  and  (B),  or  both,  in  an  amount 
equal  to  the  total  applicable  amount  determined  in  accordance 
with  the  Applicable  Amount  Table  below,  respecting  each  covered 
vessel.  This  guaranty  is  applicable  in  relation  to  any  vessel 
for  which  either  or  both  Acts  require  financial  responsibility 
and  which  the  Assured  holds  for  purposes  of  construction,  repair, 
scrapping,  or  sale. 

The  amount  and  scope  of  insurance  coverage  hereby  provided 
by  the  Insurer  is  not  conditioned  or  dependent  in  any  way  upon 
any  contract,  agreement,  or  understanding  between  the  Assured  and 
the  Insurer.  Coverage  hereunder  is  for  purposes  of  evidencing 
financial  responsibility  under  each  of  the  Acts,  separately,  at 
the  levels  in  effect  at  the  time  of  the  incident(s),  release(s), 
or  threatened  release(s)  giving  rise  to  claims. 


(Name  of  Agent) 


with  offices  at 


is  designated  as  the  Insurer's  agent  in  the  United  States  for 
service  of  process  for  purposes  of  this  guaranty  and  for  receipt 
of  notices  of  designation  and  presentations  of  claims  under  the 
Acts.  If  the  designated  agent  cannot  be  served  due  to  death. 
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disability ,  or  unavailability,  the  Director,  Coast  Guard  National 
Pollution  Funds  Center  ("Center"),  is  the  agent  for  these 
purposes . 

The  Insurer  consents  to  be  sued  directly  with  respect  to  any 
claim,  including  any  claim  by  right  of  subrogation,  for  costs  and 
damages  arising  under  section  1002  of  OPA  90,  as  limited  by 
section  1004(a),  or  section  107(a)(1)  of  CERCLA,  as  limited  by 
sections  107(c)(1)(A)  and  (B),  or  both,  against  the  Assured. 
However,  in  any  direct  action  under  OPA  90,  the  Insurer's 
liability  per  vessel  per  incident  shall  not  exceed  the  amount 
determined  under  part  I  of  the  Applicable  Amount  Table  below  and, 
in  any  direct  action  under  CERCLA,  the  Insurer's  liability  per 
vessel  per  release  or  threatened  release  shall  not  exceed  the 
amount  determined  under  part  II  of  the  Applicable  Amount  Table 
below.  The  Insurer  shall  be  entitled  to  invoke  only  the 
following  rights  and  defenses  in  any  direct  action: 

(1)  The  incident,  release,  or  threatened 
release  was  caused  by  the  willful  misconduct  of  the 
Assured . 

( 2 )  Any  defense  that  the  Assured  may  raise 
under  the  Acts. 

(3)  A  defense  relating  to  the  amount  of  a 
claim  or  claims,  filed  in  any  action  in  any  court 
or  other  proceeding,  that  exceeds  the  amount  of 
this  guaranty  with  respect  to  an  incident  or  with 
respect  to  a  release  or  threatened  release. 

(4)  A  defense  relating  to  the  amount  of  a 
claim  or  claims  that  exceeds  the  amount  of  this 
guaranty,  which  amount  is  based  on  the  gross 
tonnage  of  a  covered  vessel  as  entered  on  the 
vessel's  International  Tonnage  Certificate  or  other 
official,  applicable  certificate  of  measurement, 
except  where  the  guarantor  knew  or  should  have 
known  that  the  applicable  tonnage  certificate  was 
incorrect . 

( 5 )  The  claim  is  not  one  made  under  either  of 
the  Acts. 

No  more  than  four  Insurers  ( including  lead  underwriters )  may 
execute  this  guaranty.  If  mo^e  than  one  Insurer  executes  this 
guaranty,  each  Insurer  binds  itself  jointly  and  severally  for  the 
purpose  of  allowing  joint  action  or  actions  against  any  or  all  of 
the  Insurers,  and  for  all  other  purposes  each  Insurer  is  bound 
for  the  payment  of  sums  only  in  accordance  with  the  percentage  of 
participation  set  forth  opposite  the  name  of  the  Insurer  below. 
If  no  percentage  of  participation  is  indicated  for  an  Insurer  or 
Insurers,  the  liability  of  such  Insurer  or  Insurers  shall  be 
joint  and  several  for  the  total  of  the  unspecified  portions. 


(Name  of  lead  guarantor) 

is  designated  as  the  lead  guarantor  having  authority  to  bind  all 
guarantors  for  actions  of  guarantors  under  the  Acts,  including 
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but  not  limited  to  receipt  of  designation  of  source, 
advertisement  of  a  designation,  and  receipt  and  settlement  of 
claims  (inapplicable  if  only  one  Insurer  executes  this  guaranty). 

The  insurance  evidenced  by  this  guaranty  shall  be  applicable 
only  in  relation  to  each  incident,  release,  or  threatened  release 
occurring  on  or  after  the  effective  date  of  this  guaranty  and 
beforfe  the  termination  date  of  this  guaranty  and  shall  be 
applicable  only  in  relation  to  each  incident,  release  and 
threatened  release  giving  rise  to  claims  under  section  1002  of 
OPA  90  or  section  107(a)(1)  of  CERCLA,  or  both,  with  respect  to 
any  covered  vessel.  The  termination  date  is  30  days  after  the 
date  of  receipt  by  the  Center  of  written  notice  that  the  Insurer 
has  elected  to  terminate  the  insurance  evidenced  by  this  guaranty 
and  has  so  notified  the  above  named  Assured  operator. 

Termination  of  this  guaranty  does  not  affect  the  liability 
of  the^  Insurer  in  connection  with  an  incident,  release,  or 
threatened  release  occurring  prior  to  the  date  the  termination 
becomes  effective. 

Title  33  CFR  part  138  governs  this  guaranty. 

Effective  Date:  _ 

(day/month/year) 


(Name  of  Insurer) 


(Percentage  of  Participation) 


(Mailing  Address) 


By:  _ 

(Signature  of  Official  Signing 
On  Behalf  of  Insurer) 


(Typed  Name  and  Title  of  Signer) 


[NOTE:  For  each  additional  Insurer,  provide  information  in 
the  same  manner  as  for  Insurer  above . ] 
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APPLICABLE  AMOUNT  TABLE 


(I)  Applicable  Amount  Under  the  Oil  Pollution  Act  of  1990 


I  VESSEL  TYPE 

VESSEL'S  GROSS  TONS 

APPLICABLE  AMOUNT 

|Tank  vessel 

Over  300  gross  tons* 
but  not  to  exceed 
3,000  gross  tons. 

The  greater  of 
$2,000,000  or 
$1,200  per  gross  ton. 

jTank  vessel 

Over  3,000  gross 
tons. 

H 

The  greater  of 
$10,000,000  or 
$1,200  per  gross  ton. 

jvessel  other 
than  a  tank 
vessel 

Over  300  gross  tons. 

The  greater  of 

$500,000  or 

$600  per  gross  ton. 

*  This  minimum  gross  ton  limit  does  not  apply  to  any  vessel 
using  the  waters  of  the  U.S.  Exclusive  Economic  Zone  to 
transship  or  lighter  oil  destined  for  a  place  subject  to  the 

0 jurisdiction  of  the  United  States  (as  specified  in  33  CFR 
138.12(a)(1)). 

II  -  . - 

(II)  Applicable  Amount  Under  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act,  as  Amended. 


VESSEL  TYPE 


nVessel  over  300  gross  tons 
| carrying  hazardous  substance 
| as  cargo 


nAny  other  vessel  over  300 
I gross  tons 


APPLICABLE  AMOUNT 

The  greater  of 
$5,000,000  or 
$300  per  gross  ton, 


The  greater  of 

$500,000  or 

$300  per  gross  ton. 


/ 


(III)  Total  Applicable  Amount  =  Maximum  applicable  amount 
calculated  under  (I)  plus  maximum  applicable  amount  calculated 
under  (II). 
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Appendix  D  to  Part  138  -  Surety  Bond  Guaranty  Form 

SURETY  CO.  BOND  NO.  _ 


DEPARTMENT  OF  TRANSPORTATION 
U.S.  COAST  GUARD 
CG-5586-2 

SURETY  BOND  GUARANTY  FURNISHED  AS  EVIDENCE  OF  FINANCIAL 
RESPONSIBILITY  UNDER  THE  OIL  POLLUTION  ACT  OF  1990 
AND  THE  COMPREHENSIVE  ENVIRONMENTAL  RESPONSE, 
COMPENSATION,  AND  LIABILITY  ACT,  AS  AMENDED 


(Name  of  Vessel  Operator) 


(City,  State  and  Country) 

("Principal"),  and  the  undersigned  surety  company  or  companies 
("Surety"  or  "Sureties"),  each  authorized  by  the  United  States 
Department  of  the  Treasury  to  do  business  in  the  United  States  as 
an  approved  surety,  are  held  and  firmly  bound  unto  the  United 
States  of  America  and  other  claimants  in  the  penal  sum  of 

$ _ 

for  costs  and  damages  for  which  the  Principal  is  liable  under,  the 
Oil  Pollution  Act  of  1990  ( "OPA  90")  and  the  Comprehensive 

Environmental  Response,  Compensation,  and  Liability  Act,  as 
amended  ( "CERCLA" )  (referred  to  collectively  as  the  “Acts"). 
"Principal"  includes,  in  addition  to  the  vessel  operator,  the 
owner  and  demise  charterer  -of  each  vessel  covered  by  this 
guaranty  ("covered  vessel"). 

The  Principal  has  elected  to  file  with  the  Director,  Coast 
Guard  National  Pollution  Funds  Center  ("Center")  this  surety  bond 
guaranty  as  evidence  of  financial  responsibility  to  obtain  from 
the  Coast  Guard  a  Certificate,  or  Certificates,  of  Financial 
Responsibility  (Water  Pollution)  under  33  CFR  part  138,  to  meet 
any  liability  for  costs  and  damages  incurred  in  connection  with  a 
covered  vessel  under  section  1002  of  OPA  90,  as  limited  by 
section  1004(a),  or  section  107(a)(1)  of  CERCLA,  as  limited  by 
sections  107(c)(1)(A)  and  (B),  or  both. 

The  Surety  agrees  that  the  penal  sum  of  this  surety  bond 
guaranty  shall  be  available  to  pay  to  the  United  States  of 
America  or  other  claimants  under  the  Acts  any  sum  or  sums  for 
which  the  Principal  may  be  held  liable  under  the  Acts.  The  penal 
sum  shall  be  the  total  applicable  amount,  determined  in 
accordance  with  the  Applicable  Amount  Table  below,  for  which 
payment  we,  the  undersigned,  bind  ourselves  and  our  heirs, 
executors,  administrators,  successors  and  assigns,  jointly  and 
severally. 

No  more  than  four  Sureties  ( including  lead  Sureties )  may 
execute  this  guaranty.  If  there  is  more  than  one  surety  company 
executing  this  guaranty,  we,  the  Sureties,  bind  ourselves  in  the 
penal  sum  jointly  and  severally  for  the  purpose  of  allowing  a 
joint  action  or  actions  against  any  or  all  of  us,  and  for  all 
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other  purposes  each  Surety  binds  .^self,  jointly  and  severally 
with  the  Principal,  for  the  payment  of  the  percentage  of  the 
penal  sum  only  as  is  set  forth  opposite  the  name  of  each  Surety. 
If  no  percentage  is  indicated  for  a  Surety  or  Sureties,  the 
liability  of  such  Surety  or  Sureties  shall  be  joint  and  several 
for  the  total  of  the  unspecified  portions. 


(Name  of  lead  guarantor) 

is  designated  as  the  lead  guarantor  having  authority  to  bind  all 
guarantors  for  actions  of  guarantors  under  the  Acts,  including 
but  not  limited  to  receipt  of  designation  of  source, 
advertisement  of  a  designation,  and  receipt  and  settlement  of 
claims  (inapplicable  if  only  one  Surety  executes  this  guaranty). 

Principal  and  the  Surety  or  Sureties  agree  that  if  all  or  a 
portion  of  the  penal  sum  is  paid,  the  penal  sum  is  considered 
reinstated  to  its  full  amount  until  30  days  after  receipt  from 
the  Surety  of  written  notice  to  the  Director,  NPFC,  that  the 
penal  sum  has  not  been  reinstated.  Principal  and  the  Surety  or 
Sureties  further  agree  that  if  at  the  time  of  an  incident, 
release,  or  threatened  release  a  covered  vessel  is  a  tank  vessel 
or  is  carrying  a  hazardous  substance  as  cargo,  the  penal  sum  of 
this  surety  bond  guaranty  automatically  increases,  if  necessary, 
to  the  total  applicable  amount  appropriate  for  such  vessel  as 
determined  in  accordance  with  the  Applicable  Amount  Table  below. 
In  no  case,  however,  shall  the  penal  sum  be  increased  to  an 
amount  greater  than  the  total  applicable  amount. 

The  penal  sum  is  not  further  conditioned  or  dependent  in  any 
way  upon  any  contract,  agreement  or  understanding  between  the 
Principal  and  Surety.  If  the  Principal  is  responsible  for  more 
than  one  vessel  covered  by  this  guaranty,  then  the  penal  sum  is 
the  total  applicable  amount  for  the  vessel  having  the  greatest 
liability  under  the  Acts. 

The  liability  of  the  Surety  as  guarantor  under  OPA  or 
CERCLA,  or  both,  shall  not  be  discharged  by  any  payment  or 
succession  of  payments  hereunder,  unless  and  until  such  payment 
or  payments  amount  in  the  aggregate  to  the  penal  sum  of  this  bond 
guaranty. 

Any  claim,  including  any  claim  by  right  of  subrogation, 
against  the  Principal  for  costs  and  damages  arising  under  either 
section  1002  of  OPA  90,  as  limited  by  section  1004(a),  or  section 
107(a)(1)  of  CE.XLA,  as  limited  by  sections  107(c)(1)(A)  and  (B), 
or  both,  may  be  brought  directly  against  the  Surety,  and  the 
Surety  consents  to  suit  with  respect  to  these  claims.  However, 
in  any  direct  action  under  OPA  90  the  Surety’s  liability  shall 
not  exceed  the  amount  determined  under  part  I  of  the  Applicable 
Amount  Table  below  and,  in  any  direct  action  under  CERCLA  the 
Surety’s  liability  shall  not  exceed  the  amount  determined  under 
part  II  of  the  Applicable  Amount  Table  below.  In  the  event  of  a 
direct  claim,  the  Surety  may  invoke  only  the  following  rights  and 
defenses : 


(1)  The  incident,  release,  or  threatened 
release  was  caused  by  the  willful  misconduct  of  the 
Principal . 
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(2)  Any  defense  that  the  Principal  may  r^’se 
under  the  Acts.  ' 

(3)  A  defense  relating  to  the  amount  of  a 
claim  or  claims,  filed  in  any  action  in  any  court 
or  other  proceeding,  that  exceeds  the  amount  of 
this  guaranty  with  respect  to  an  incident  or  with 
respect  to  a  release  or  threatened  release. 

( 4 )  A  defense  relating  to  the  amount  of  a 
claim  or  claims  that  exceeds  the  amount  of  this 
guaranty,  which  amount  is  based  on  the  gross 
tonnage  of  the  vessel  as  entered  on  the  vessel ' s 
International  Tonnage  Certificate  or  other 
official,  applicable  certificate  of  measurement, 
except  where  the  surety  knew  or  should  have  known 
that  the  applicable  tonnage  certificate  was 
incorrect. , 

(5)  The  claim  is  not  one  made  under  either  of 

the  Acts.  ;  . 

This  bond  is  effective  the  _  day  of  _ _ , 

_ ,  12:01  a.m.,  standard  time  at  the  address  of  the  Surety 

first  named  herein,  and  shall  continue  in  force  until  discharged 
or  terminated  as  herein  provided.  The  above  named  Vessel 
Operator  or  the  Surety  may  at  any  time  terminate  this  bond 
guaranty  by  written  potice.  ,ssnt,  by  certified  mail  to  the  other 
party,  with  a  copy  (showing  that  the  original  notice  was  sent  to 
the  other  party  by  certified  mail)  to  the  Center.  The 
termination  is  effective  thirty  (30)  days  after  the  Center 
receives  the  written  notice  of  termination.  The  Surety  shall  not 
be  liable  hereunder  in  connection  with  an  incident,  release,  or 
threatened  release  occurring  after  the  termination  of  this  bond 
guaranty  as  herein  provided,  but  the  termination  shall  not  affect 
the  liability  of  the  Surety  in  connection  with  an  incident, 
release ,  or  threatened  release  occurring  prior  to  the  date  the 
termination  becomes  effective.  ,  Nor  shall  the  Surety  be  liable 
hereunder  in  connection'  with  a  non-covered  vessel,  which  is  a 
vessel  specifically  named  in  other  evidence  of  financial 
responsibility,  which  is  applicable  to  that  vessel  on  behalf  of 
the  above  named  Vessel  Operator,  and  which  is  accepted  by  and  on 
file  with  the  Center  during  an  incident,  release,  or  threatened 
release  giving  rise  to  a  claim  against  the  Surety  or  Principal. 

The  Surety  designates  _ _ 

(Name  of  Agent) 

with  offices  at  _ . _ _ 


as  the  Surety's  agent  in  the  United  States  for  service  of  process 
for  the  purposes  of  this  surety  bond  guaranty  and  for  receipt  of 
notices  of  designation  and  presentations  of  claims  under  the 
Acts.  If  the  designated  agent  cannot  be  served  due  to  death, 
disability,  or  unavailability,  the  Director,  Coast  Guard  National 
Pollution  Funds  Center,  is  the  agent  for  these  purposes. 
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Title  33  CFR  part  138  governs*  this  bond  guaranty. 

In  witness  whereof,  the  Vessel  Operator,  for  itself  and 
owners  and  demise  charterers,  if  any,  and  Surety  have  executed 
this  instrument  on  the  _  day  of  _ ,  _ . 

•  •  '  -  •  ;  i 

VESSEL  OPERATOR 


(Signature  of  Sole  Proprietor 
or  Partner) 


(Business  Address) 


(Signature  of  Sole  Proprietor 
or  Partner) 


(Business  Address) 


(Typed) 


(Signature  of  Sole  Proprietor 
or  Partner) 


(Business  Address) 


(Typed) 


(Affix  Corporate  Seal) 


(Signature) 


(Typed  Name  and  Title) 
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SURETY 

(Name)  (Percentage  of  Participation) 


(Address)  (Affix  Corporate  Seal) 


(Signature(s)) 

(State  of  Incorporation)  . _ 

(Typed  Name(s)  and  Title(s)) 


[NOTE:  For  every  co-Surety,  provide  information  in  the  same 
manner  as  for  Surety  above . ] 
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APPLICABLE  AMOUNT  TABLE 

( I )  Applicable  Amount  Under  the  Oil  Pollution  Act  of  1990 


GROSS  TONS  APPLICABLE  AMOUNT 


Tank  vessel 

Over  300  gross  tons* 
but  not  to  exceed 
3,000  gross  tons. 

The  greater  of 
$2,000,000  or 
$1,200  per  gross  ton. 

Tank  vessel 

Over  3,000  gross 
tons . 

The  greater  of 
$10,000,000  or 
$1,200  per  gross  ton. 

Vessel  other 
than  a  tank 
vessel 

Over  300  gross  tons. 

The  greater  of 

$500,000  or 

$600  per  gross  ton. 

*  This  minimum  gross  ton  limit  does  not  apply  to  any  vessel 
using  the  waters  of  the  U.S.  Exclusive  Economic  Zone  to 
transship  or  lighter  oil  destined  for  a  place  subject  to  the 
jurisdiction  of  the  United  States  (as  specified  in  33  CFR 
138.12(a)(1)). 

(II)  Applicable  Amount  Under  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act,  as  Amended. 


VESSEL  TYPE 

APPLICABLE  AMOUNT 

Vessel  over  300  gross 

tons 

The  greater  of 

carrying  hazardous  substance 

$5,000,000  or 

as  cargo 

$300  per  gross 

ton. 

Any  other  vessel  over 

300 

The  greater  of 

gross  tons 

$500,000  or 

$300  per  gross 

ton. 

(Ill)  Total  Applicable  Amount  =  Maximum  applicable  amount 
calculated  under  ( I )  plus  maximum  applicable  amount  calculated 
under  (II). 
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Appendix  E  to  Part  138  -  Financial  Guaranty  Form 

FINANCIAL  GUARANTY  NO. . 


DEPARTMENT  OF  TRANSPORTATION 
U.S.  COAST  GUARD 
CG-5586-3 

FINANCIAL  GUARANTY  FURNISHED  AS  EVIDENCE  OF  FINANCIAL 
RESPONSIBILITY  UNDER  THE  OIL  POLLUTION  ACT  OF  1990  AND  THE 
COMPREHENSIVE  ENVIRONMENTAL  RESPONSE,  COMPENSATION, 
AND  LIABILITY  ACT,  AS  AMENDED 


(Name  of  Vessel  Operator) 

the  operator  of  each  vessel  named  in  the  annexed  schedules 
("covered  vessel"),  desires  to  establish  evidence  of  financial 
responsibility  for  the  owner,  operator,  and  demise  charterer 
(referred  to  collectively  as  "Operator")  of  each  covered  vessel 
in  accordance  with  the  Oil  Pollution  Act  of  1990  ( "OPA  90" )  and 
the  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act,  as  amended  ("CERCLA")  (referred  to  collectively  as 
the  "Acts").  The  undersigned  Financial  Guarantor  or  Guarantors 
("Guarantor")  hereby  guarantees,  subject  to  the  provisions 
hereof,  to  discharge  the  Operator's  liability  with  respect  to 
each  covered  vessel  for  costs  and  damages  under  section  1002  of 
OPA  90,  as  limited  by  section  1004(a),  or  section  107(a)(1)  of 
CERCLA,  as  limited  by  sections  107(c)(1)(B)  and  (A),  or  both,  in 
an  amount  equal  to  the  total  applicable  amount  determined  in 
accordance  with  the  Applicable  Amount  Table  below.  The  Operator 
and  the  Guarantor  agree  that  if  at  the  time  of  an  incident, 
release,  or  threatened  release  a  covered  vessel  is  a  tank  vessel 
or  is  carrying  a  hazardous  substance  as  cargo,  the  limit  of 
liability  of  the  Guarantor  hereunder  shall  be  the  total 
applicable  amount  appropriate  for  such  a  vessel  determined  in 
accordance  with  the  Applicable  Amount  Table  below.  The  amount 
and  scope  of  the  Guarantor's  liability  are  not  further 
conditioned  or  dependent  in  any  way  upon  any  contract,  agreement, 
or  understanding  between  the  Operator  and  the  Guarantor.  The 
Guarantor  shall  furnish  written  notice  to  the  Director,  Coast 
Guard  National  Pollution  Funds  Center  ("Center"),  of  all 
judgments  rendered  and  payments  made  by  the  Guarantor  under  this 
Financial  Guaranty. 

2.  Any  claim,  including  any  claim  by  right  of  subrogation, 
against . the  Operator  for  costs  and  damages  arising  under  either 
section  1002  of  OPA  90  as  limited  by  section  1004(a),  or  section 
107(a)(1)  of  CERCLA  as  limited  by  sections  107(c)(1)(A)  and  (B), 
or  both,  may  be  brought  directly  against  the  Guarantor  and  the 
Guarantor  consents  to  suit  with  respect  to  these  claims. 
However,  in  any  direct  action  under  OPA  90  the  Guarantor's 
liability  per  vessel  per  incident  shall  not  exceed  the  amount 
determined  under  part  I  of  the  Applicable  Amount  Table  below  and, 
in  any  direct  action  under  CERCLA  the  Guarantor's  liability  per 
vessel  per  release  or  threatened  release  shall  not  exceed  the 
amount  determined  under  part  II  of  the  Applicable  Amount  Table 
below.  The  Guarantor  shall  be  entitled  to  invoke  only  the 
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following  rights  and  defenses  in  any  direct  action: 

(1)  The  incident,  release,  or  threatened  release 
was  caused  by  the  willful  misconduct  of  the 
Operator. 

(2)  Any  defense  that  the  Operator  may  raise 
under  the  Acts. 

( 3 )  A  defense  relating  to  the  amount  of  a 
claim  or  claims,  filed  in  any  action  in  any  court 
or  other  proceeding,  that  exceeds  the  amount  of 
this  Guaranty  with  respect  to  an  incident  or  with 
respect  to  a  release  or  threatened  release. 

(4)  A  defense  relating  to  the  amount  of  a 
claim  or  claims  that  exceeds  the  amount  of  this 
Guaranty,  which  amount  is  based  on  the  gross 
tonnage  of  the  covered  vessel  as  entered  on  the 
Vessel's  International  Tonnage  Certificate  or  other 
official,  applicable  certificate  of  measurement, 
except  where  the  guarantor  knew  or  should  have 
known  that  the  applicable  certificate  was 
incorrect . 

( 5 )  The  claim  is  not  one  made  under  either  of 
the  Acts. 

3.  The  Guarantor's  liability  under  this  Guaranty  shall 
attach  only  in  relation  to  each  incident,  release,  or  threatened 
release  occurring  on  or  after  the  effective  date  and  before  the 
termination  date  of  this  Guaranty.  The  effective  date  of  this 
Guaranty  for  each  covered  vessel  listed  below  is  the  date  the 
vessel  is  named  in  or  added  to  the  schedules  below.  For  each 
covered  vessel,  the  termination  date  of  the  Guaranty  is  30  days 
after  the  date  of  receipt  by  the  Center  of  written  notice  that 
the  Guarantor  has  elected  to  terminate  this  Guaranty,  with 
respect  to  any  of  the  covered  vessels,  and  has  so  notified  the 
vessel  Operator  identified  above  on  the  schedule  below. 
Termination  of  this  Guaranty  as  to  any  vessel  does  not  affect  the 
liability  of  the  Guarantor  in  connection  with  an  incident, 
release,  or  threatened  release  occurring  prior  to  the  date  the 
termination  becomes  effective. 


4.  If,  during  the  currency  of  this  Guaranty,  the  Operator 
requests  that  a  vessel  become  subject  to  this  Guaranty,  and  if 
the  Guarantor  accedes  to  that  request  and  so  notifies  the  Center 
in  writing,  then  that  vessel  shall  be  considered  included  in 
Schedule  B  as  a  covered  vessel  and  subject  to  this  Guaranty. 


5.  The  Guarantor  designates 
with  offices  at 


(Name  of  Agent) 


as  the  Guarantor's  agent  in  the  United  States  for  service  of 
process  for  purposes  of  this  Guaranty  and  for  receipt  of  notices 
of  designation  and  presentations  of  claims  under  the  Acts.  If 
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the  «_jsignated  agent  cannot  be  served  due  to  deoch,  disability  or 
unavailability,  the  Director,  Coast  Guard  National  Pollution 
Funds  Center,  is  the  agent  for  service  of  process. 

6.  No  more  than  four  Financial  Guarantors  may  execute  this 
Guaranty.  If  more  than  one  Guarantor  executes  this  Guaranty, 
each  Guarantor  binds  itself  jointly  and  severally  for  the  purpose 
of  allowing  a  joint  action  or  actions  against  any  or  all  of  the 
Guarantors,  and  for  all  other  purposes  each  Guarantor  binds 
itself,  jointly  and  severally  with  the  Operator,  for  the  payment 
of  the  percentage  of  sums  only  as  is  set  forth  opposite  the  name 
of  the  Guarantor.  If  no  limit  is  indicated  for  a  Guarantor  or 
Guarantors,  the  liability  of  such  Guarantor  or  Guarantors  shall 
be  joint  and  several  for  the  total  of  the  unspecified  portions. 


(Name  of  Lead  Guarantor) 

is  designated  as  the  lead  guarantor  having  authority  to  bind  all 
guarantors  for  actions  of  guarantors  under  the  Acts,  including 
but  not  limited  to  receipt  of  designation  of  source, 
advertisement  of  a  designation,  and  receipt  and  settlement  of 
claims  ( inapplicable  if  only  one  Financial  Guarantor  executes 
this  guaranty). 

7.  Title  33  CFR  part  138  governs  this  Financial  Guaranty.- 

EFFECTIVE  DATE:  _ 

(Month/Day/Year  and  Place  of  Execution) 


(Typed  Name  of  Guarantor) 


!  (Address  of  Guarantor) 

f  - 


(Percentage  of  Participation) 

By:  _ 

(Signature) 


(Type  Name  and  Title  of 
Person  Signing  Above) 


[NOTE:  For  each  co-Guarantor,  provide  information  in  the  same 
manner  as  for  Guarantor  above.] 
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APPLICABLE  AMOUNT  TABLE 


( I )  Applicable  Amount  Under  the  Oil  Pollution  Act  of  1990 


mmm 

■MiMRKl 

APPLICABLE  AMOUNT 

Tank  vessel 

Over  300  gross  tons* 
but  not  to  exceed 
3,000  gross  tons. 

The  greater  of 
$2,000,000  or 
$1,200  per  gross  ton. 

Tank  vessel 

Over  3,000  gross 
tons. 

The  greater  of 
$10,000,000  or 
$1,200  per  gross  ton. 

Vessel  other 
than  a  tank 

9 vessel 

Over  300  gross  tons. 

The  greater  of 

$500,000  or 

$600  per  gross  ton. 

, 

*  This  minimum  gross  ton  limit  does  not  apply  to  any  vessel 
using  the  waters  of  the  U.S.  Exclusive  Economic  Zone  to 
transship  or  lighter  oil  destined  for  a  place  subject  to  the 
jurisdiction  of  the  United  States  (as  specified  in  33  CFR 
138.12(a)(1) ). 

(II)  Applicable  Amount  Under  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act,  as  Amended. 


VESSEL  TYPE 

APPLICABLE  AMOUNT 

Vessel  over  300  gross  tons 
carrying  hazardous  substance 
as  cargo 

The  greater  of 
$5,000,000  or 
$300  per  gross 

ton. 

Any  other  vessel  over 
gross  tons 

300 

The  greater  of 
,  $500,000  or 

$300  per  gross 

ton. 

(Ill)  Total  Applicable  Amount  =  Maximum  applicable  amount 
calculated  under  ( I )  plus  maximum  applicable  amount  calculated 
under  (II). 
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VESSELS  INITIALLY  LISTED 

GROSS  TONS  OPERATOR 


l 


Financia  Guaranty  No. 


5 


34262 


SCHEDULE 


VESSEL 


Federal  Register  /  Voi.  59,  No.  126  /  Friday,  July  1,  1994  /  Rules  and  Regulations 


B 

VESSELS  ADDED  IN  ACCORDANCE  WITH  CLAUSE  4 

GROSS  TONS  OPERATOR  DATE  ADDED 
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Appendix  F  to  Part  138  -  Master  Financial  Guaranty  Form 

FINANCIAL  GUARANTY  NO. _ 

DEPARTMENT  OF  TRANSPORTATION 
U.S.  COAST  GUARD 
CG-5586-4 

MASTER  FINANCIAL  GUARANTY  FURNISHED  AS  EVIDENCE  OF 
FINANCIAL  RESPONSIBILITY  FOR  BUILDERS,  REPAIRERS,  SCRAPPERS 
OR  SELLERS  OF  VESSELS  UNDER  THE  OIL  POLLUTION  ACT  OF 
1990  AND  THE  COMPREHENSIVE  ENVIRONMENTAL  RESPONSE, 
COMPENSATION,  AND  LIABILITY  ACT,  AS  AMENDED 


1.  _ 

(Name  of  Builder,  Repairer,  Scrapper  or  Seller) 

is  in,  or  from  time  to  time  may  come  into,  possession  of  a  vessel 
or  vessels  ("Vessel"  or  "Vessels")  held  for  purposes  of 
construction,  repair,  scrapping,  or  sale,  and  desires  to 
establish  evidence  of  financial  responsibility  for  itself  and  any 
owner  and  demise  charterer  (collectively  referred  to  as 
"Operator" )  of  each  Vessel  in  accordance  with  the  Oil  Pollution 
Act  of  1990  ("QPA  90")  and  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act,  as  amended  ( "CERCLA" ) 
(referred  to  collectively  as  the  "Acts"),  The  undersigned 
Financial  Guarantor  or  Guarantors  ( "Guarantor" )  hereby 
guarantees,  subject  to  the  provisions  hereof,  to  discharge  the 
Operator's  liability  with  respect  to  each  Vessel  for  costs  and 
damages  under  section  1002  of  OPA  90,  as  limited  by  section 
1004(a),  or  section  107(a)(1)  of  CERCLA,  as  limited  by  sections 
107(c)(1)(A)  and  (B),  or  both,  in  an  amount  equal  to  the  total 
applicable  amount  determined  in  accordance  with  the  Applicable 
Amount  Table  below.  The  Operator  and  the  Guarantor  agree  that  if 
at  the  time  of  an  incident,  release,  or  threatened  release  a 
covered  vessel  is  a  tank  vessel  or  is  carrying  a  hazardous 
substance  as  cargo,  the  limit  of  liability  of  the  Guarantor 
hereunder  shall  be  the  total  applicable  amount  appropriate  for 
such  vessel  determined  in  accordance  with  the  Applicable  Amount 
Table  below.  The  amount  and  scope  of  liability  are  not  further 
conditioned  or  dependent  in  any  way  upon  any  contract,  agreement 
or  understanding  between  the  Operator  and  the  Guarantor.  The 
Guarantor  shall  furnish  written  notice  to  the  Director,  Coast 
Guard  National  Pollution  Funds  Center  ("Center"),  of  all 
judgments  rendered  and  payments  made  by  the  Guarantor  under  this 
Financial  Guaranty. 

2.  Any  claim,  including  any  claim  by  right  of  subrogation, 
against  the  Operator  for  costs  and  damages  arising  under  either 
section  1002  of  OPA  90  as  limited  by  section  1004(a),  or  section 
107(a)(1)  of  CERCLA  as  limited  by  sections  107(c)(1)(A)  and  (B), 
or  both,  may  be  brought  directly  against  the  Guarantor  and  the 
Guarantor  consents  to  suit  with  respect  to  these  claims. 
However,  in  any  direct  action  under  OPA  90  the  Guarantor's 
liability  per  vessel  per  incident  shall  not  exceed  the  amount 
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determined  under  part  I  of  the  Applicable  Amount  Table  below  and, 
in  any  direct  action  under  CERCLA  the  Guarantor's  liability  per 
vessel  per  release  or  threatened  release  shall  not  exceed  the 
amount  determined  under  part  II  of  the  Applicable  Amount  Table 
below.  The  Guarantor  shall  be  entitled  to  invoke  only  the 
following  rights  and  defenses  in  any  direct  action: 

(1)  The  incident,  release,  or  threatened 
release  was  caused  by  the  willful  misconduct  of  the 
Operator . 

(2)  Any  defense  that  the  Operator  may  raise 
under  the  Acts. 

( 3 )  A  defense  relating  to  the  amount  of  a 
claim  or  claims,  filed  in  any  action  in  any  court 
or  other  proceeding,  that  exceeds  the  amount  of 
this  Guaranty  with  respect  to  an  incident  or  with 
respect  to  a  release  or  threatened  release. 

(4)  A  defense  relating  to  the  amount  of  a 
claim  or  claims  that  exceeds  the  amount  of  this 
Guaranty,  which  amount  is  based  on  the  gross 
tonnage  of  the  covered  vessel  as  entered  on  the 
Vessel's  International  Tonnage  Certificate  or  other 
official,  applicable  certificate  of  measurement, 
except  where  the  guarantor  knew  or  should  have 
known  that  the  applicable  tonnage  certificate  was 
incorrect . 

(5)  The  claim  is  not  one  made  under  either  of 
the  Acts. 


3.  The  Guarantor's  liability  under  this  Guaranty  shall 
attach  only  in  relation  to  each  incident,  release,  or  threatened 
release  occurring  on  or  after  the  effective  date  and  before  the 
termination  date  of  this  Guaranty.  The  termination  date  is  30 
days  after  the  date  of  receipt  by  the  Center  of  written  notice 
that  the  Guarantor  has  elected  to  terminate  this  Guaranty  and  has 
so  notified  the  Operator.  Termination  of  this  Guaranty  shall  not 
affect  the  liability  of  the  Guarantor  in  connection  with  an 
incident,  release,  or  threatened  release  occurring  prior  to  the 
date  the  termination  becomes  effective. 

4.  The  Guarantor  designates  _ 

(Name  of  Agent) 

with  offices  at  _ 


as  the  Guarantor's  agent  in  the  United  States  for  service  of 
process  for  purposes  of  this  Guaranty  and  for  receipt  of  notices 
of  designation  and  presentations  of  claims  under  the  Acts.  If 
the  designated  agent  cannot  be  served  due  to  death,  disability, 
or  unavailability,  the  Director,  National  Pollution  Funds  Center, 
is  the  agent  for  these  purposes. 

5.  No  more  than  four  Financial  Guarantors  may  execute  this 
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Guaranty.  If  more  than  one  Guarantor  executes  this  Guaranty, 
each  Guarantor  binds  itself  jointly  and  severally  for  the  purpose 
of  allowing  a  joint  action  or  actions  against  any  or  all  of  the 
Guarantors,  and  for  all  other  purposes  each  Guarantor  binds 
itself,  jointly  and  severally  with  the  Operator,  for  the  payment 
of  the  percentage  of  sums  only  as  is  set  forth  opposite  the  name 
of  the  Guarantor.  If  no  percentage  is  indicated  for  a  Guarantor 
or  Guarantors,  the  liability  of  such  Guarantor  or  Guarantors 
shall  be  joint  and  several  for  the  total  of  the  unspecified 
portions. 


(Name  of  lead  guarantor) 

is  designated  as  the  lead  guarantor  having  authority  to  bind  all 
guarantors  for  actions  of  guarantors  under  the  Acts,  including 
but  not  limited  to  receipt  of  designation  of  source, 
advertisement  of  a  designation,  and  receipt  and  settlement  of 
claims  ( inapplicable  if  only  one  Financial  Guarantor  executes 
this  guaranty). 

6.  Title  33  CFR  part  138  governs  this  Financial  Guaranty. 

EFFECTIVE  DATE: _ _ 

(Mon  th/Day /Year  and  Place  of  Execution) 

(Typed  Name  of  Guarantor) 


(Address  of  Guarantor) 


(Percentage  of  Participation) 


By: 


(Signature) 


(Type  Name  and  Title  of 
Person  Signing  Above) 


[NOTE:  For  each  co-Guarantor,  provide  information  in  the  same 
manner  as  for  Guarantor  above.] 
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APPLICABLE  AMOUNT  TABLE 


( I )  Applicable  Amount  Under  the  Oil  Pollution  Act  of  1990 


VESSEL  TYPE 
Tank  vessel 

Tank  vessel 


Vessel  other 
than  a  tank 
vessel 


VESSEL'S  GROSS  TONS  APPLICABLE  AMOUNT 


Over  300  gross  tons* 
but  not  to  exceed 
3,000  gross  tons. 


Over  3,000  gross 
tons. 


Over  300  gross  tons 


The  greater  of 
$2,000,000  or 
$1,200  per  gross  ton, 


The  greater  of 
$10,000,000  or 
$1,200  per  gross  ton, 


The  greater  of 

$500,000  or 

$600  per  gross  ton. 


This  minimum  gross  ton  limit  does  not  $pply  to  any  vessel 

I  using  the  waters  of  the  U.S.  Exclusive  Economic  Zone  to 
transship  or  lighter  oil  destined  for  a  place  subject  to  the 
i jurisdiction  of  the  United  States  (as  specified  in  33  CFR 
1138.12(a)(1)). 


(II)  Applicable  Amount  Under  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act,  as  Amended. 


!  VESSEL  TYPE 

APPLICABLE  AMOUNT 

| 

J Vessel  over  300  gross  tons. 

1  carrying  hazardous  substance 

Mas  cargo 

The  greater  of 
$5,000,000  or 
$300  per  gross 

ton. 

J Any  other  vessel  over 

J gross  tons 

300 

The  greater  of 
$500,000  or 
$300  per  gross 

ton. 

1 

j 

(Ill)  Total  Applicable  Amount  =  Maximum  applicable  amount 
calculated  under  (I)  plus  maximum  applicable  amount,  calculated 
under  (17/. 
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Dated:  June  27, 1994. 

Robert  E.  Kramek, 

Admiral,  U.S.  Coast  Guard  Commandant. 
(FR  Doc.  94-16034  Filed  6-30-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Interagency 
Cooperative  Policy  for  Peer  Review  in 
Endangered  Species  Act  Activities 

AGENCIES:  Fish  and  Wildlife  Service, 
Interior,  and  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  The  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service 
(hereafter  referred  to  as  Services) 
announce  interagency  policy  to  clarify 
the  role  of  peer  review  in  activities 
undertaken  by  the  Services  under 
authority  of  the  Endangered  Species  Act 
of  1973  (Act),  as  amended,  and 
associated  regulations  in  Title  50  of  the 
Code  of  Federal  Regulations.  This  policy 
is  intended  to  complement  and  not 
circumvent  or  supersede  the  current 
public  review  processes  in  the  listing 
and  recovery  programs. 

EFFECTIVE  DATE:  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jamie  Rappaport  Clark,  Chief,  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  ARLSQ  452, 18th  and 
C  Streets,  NW.,  Washington,  D.C.  20240 
(telephone  703/358-2171),  or  Russell 
Bellmer,  Chief,  Endangered  Species 
Division,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Silver 
Spring,  Maryland  20910  (telephone  301/ 
713—2322). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Act  requires  the  Services  to  make 
biological  decisions  based  upon  the  best 
scientific  and  commercial  data 
available.  These  decisions  involve 
listing,  reclassification,  and  delisting  of 
plant  and  animal  species,  critical  habitat 
designations,  and  recovery  planning  and 
implementation. 

The  current  public  review  process 
involves  the  active  solicitation  of 
comments  on  proposed  listing  rules  and 
draft  recovery  plans  by  the  scientific 
community.  State  and  Federal  agencies. 
Tribal  governments,  and  other 
interested  parties  on  the  general 
information  base  and  the  assumptions 
upon  which  the  Service  is  basing  a 
biological  decision. 


The  Services  also  make  formal 
solicitations  of  expert  opinions  and 
analyses  on  one  or  more  specific 
questions  or  assumptions.  This 
solicitation  process  may  take  place 
during  a  public  comment  period  on  any 
proposed  rule  or  draft  recovery  plan, 
during  the  status  review  of  a  species 
under  active  consideration  for  listing,  or 
at  any  other  time  deemed  necessary  to 
clarify  a  scientific  question. 

Independent  peer  review  will  be 
solicited  on  listing  recommendations 
and  draft  recovery  plans  to  ensure  the 
best  biological  and  commercial 
information  is  being  used  in  the 
decisionmaking  process,  as  well  as  to 
ensure  that  reviews  by  recognized 
experts  are  incorporated  into  the  review 
process  of  rulemakings  and  recovery 
plans  developed  in  accordance  with  the 
requirements  of  the  Act. 

Policy 

A.  In  the  following  endangered 
species  activities,  it  is  the  policy  of  the 
Services  to  incorporate  independent 
peer  review  in  listing  and  recovery 
activities,  during  the  public  comment 
period,  in  the  following  manner: 

(1)  Listing 

(a)  Solicit  the  expert  opinions  of  three 
appropriate  and  independent  specialists 
regarding  pertinent  scientific  or 
commercial  data  and  assumptions 
relating  to  the  taxonomy,  population 
models,  and  supportive  biological  and 
ecological  information  for  species  under 
consideration  for  listing: 

(b)  Summarize  in  the  final  decision 
document  (rule  or  notice  of  withdrawal) 
the  opinions  of  all  independent  peer 
reviewers  received  on  the  species  under 
consideration  and  include  all  such 
reports,  opinions,  and  other  data  in  the 
administrative  record  of  the  final 
decision. 

(2)  Recovery 

(a)  Utilize  the  expertise  of  and 
actively  solicit  independent  peer  review 
to  obtain  all  available  scientific  and 
commercial  information  from 
appropriate  local,  State  and  Federal 
agencies;  Tribal  governments;  academic 
and  scientific  groups  and  individuals; 
and  any  other  party  that  may  possess 
pertinent  information  during  the 
development  of  draft  recovery  plans  for 
listed  animal  and  plant  species. 

(b)  Document  and  use,  where 
appropriate,  independent  peer  review  to 
review  pertinent  scientific  data  relating 
to  the  selection  or  implementation  of 
specialized  recovery  tasks  or  similar 
topics  in  draft  or  approved  recovery 
plans  for  listed  species. 


(c)  Summarize  in  the  final  recovery 
plan  the  opinions  of  all  independent 
peer  reviewers  asked  to  respond  on  an 
issue  and  include  the  reports  and 
opinions  in  the  administrative  record  of 
that  plan. 

Independent  peer  reviewers  should  be 
selected  from  the  academic  and 
scientific  community,  Tribal  and  other 
native  American  groups,  Federal  and 
State  agencies,  and  the  private  sector; 
those  selected  have  demonstrated 
expertise  and  specialized  knowledge 
related  to  the  scientific  area  under 
consideration. 

B.  Special  Circumstances 

(1)  Sometimes,  specific  questions  are 
raised  that  may  require  additional 
review  prior  to  a  final  decision,  (e.g. 
scientific  disagreement  to  the  extent  that 
leads  the  Service  to  make  a  6-month 
extension  of  the  statutory  rulemaking 
period).  The  Services  will  determine 
when  a  special  independent  peer  review 
process  is  necessary  and  will  select  the 
individuals  responsible  for  the  review. 
Special  independent  peer  review  should 
only  be  used  when  it  is  likely  to  reduce 
or  resolve  the  unacceptable  level  of  - 
scientific  uncertainty. 

(2)  The  results  of  any  special 
independent  peer  review  process  will  be 
written,  entered  into  the  permanent 
administrative  record  of  die  decision, 
and  made  available  for  public  review.  If 
the  peer  review  is  in  the  context  of  an 
action  for  which  there  is  a  formal  public 
comment  period,  e.g.,  a  listing, 
designation  of  critical  habitat,  or 
development  of  a  recovery  plan,  the 
public  will  be  given  an  opportunity  to 
review  the  report  and  provide  comment. 

Scope  of  Policy 

The  scope  of  this  policy  is 
Servicewide  for  all  species  of  fish  and 
wildlife  and  plants,  as  defined  pursuant 
to  section  3  of  the  Act  (16  U.S.C.  1532). 

Authority 

The  authority  for  this  policy  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 

Dated:  June  27, 1994. 

Mollie  H.  Beattie, 

Director,  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

Dated:  June  24, 1994. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  94-16021  Filed  6-30-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Interagency 
Cooperative  Policy  on  Information 
Standards  Under  the  Endangered 
Species  Act 

AGENCIES:  Fish  and  Wildlife  Service, 
Interior,  and  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  The  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service 
(hereafter  referred  to  as  Services) 
announce  interagency  policy  to  provide 
criteria,  establish  procedures,  and 
provide  guidance  to  ensure  that 
decisions  made  by  the  Services  under 
the  authority  of  the  Endangered  Species 
Act  of  1973  (Act),  as  amended  represent 
the  best  scientific  and  commercial  data 
available.  This  policy  is  intended  to 
complement  the  current  public  review 
processes  prescribed  by  sections 
4(b)(4)(6)  and  10(a)(2)(B)  of  the  Act  and 
associated  regulations  in  title  50  of  the 
Code  of  Federal  Regulations. 

EFFECTIVE  DATE:  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jamie  Rappaport  Clark,  Chief,  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  ARLSQ  452, 18th  and 
C  Streets  NW.,  Washington,  DC  20240 
(telephone  703/358-2171),  or  Russell 
Bellmer,  Chief,  Endangered  Species 
Division,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Silver 
Spring,  Maryland  20910  (telephone  301/ 
713-2322). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Act  requires  the  Secretary  of  the 
Interior  and  the  Secretary  of  Commerce 
to  determine  whether  any  species  is 
endangered  or  threatened  (16  U.S.C. 
1533).  When  making  these 
determinations,  the  Secretary  is  directed 
to  use  the  best  scientific  and 
commercial  data  available. 

The  Services  receive  and  use 
information  on  the  biology,  ecology, 
distribution,  abundance,  status,  and 
trends  of  species  from  a  wide  variety  of 
sources  as  part  of  their  responsibility  to 
implement  the  Act.  Some  of  this 
information  is  anecdotal,  some  of  it  is 
oral,  and  some  of  it  is  found  in  written 


documents.  These  documents  include 
status  surveys,  biological  assessments, 
and  other  unpublished  material  (that  is, 
“gray  literature”)  from  State  natural 
resource  agencies  and  natural  heritage 
programs.  Tribal  governments,  other 
Federal  agencies,  consulting  firms, 
contractors,  and  individuals  associated 
with  professional  organizations  and 
higher  educational  institutions.  The 
Services  also  use  published  articles 
from  juried  professional  journals.  The 
reliability  of  the  information  contained 
in  these  sources  can  be  as  variable  as  the 
sources  themselves.  As  part  of  their 
routine  activities  Service  biologists  are 
required  to  gather,  review,  and  evaluate 
information  from  these  sources  prior  to 
undertaking  listing,  recovery, 
consultation,  and  permitting  actions. 

Policy 

To  assure  the  quality  of  the  biological, 
ecological,  and  other  information  that  is 
used  by  the  Services  in  their 
implementation  of  the  Act,  it  is  the 
policy  of  the  Services: 

a.  To  require  biologists  to  evaluate  all 
scientific  and  other  information  that 
will  be  used  to  (a)  determine  the  status 
of  candidate  species;  (b)  support  listing 
actions;  (c)  develop  or  implement 
recovery  plans;  (d)  monitor  species  that 
have  been  removed  from  the  list  of 
threatened  and  endangered  species;  (e) 
to  prepare  biological  opinions, 
incidental  take  statements,  and 
biological  assessments;  and  (f)  issue 
scientific  and  incidental  take  permits. 
This  review  will  be  conducted  to  ensure 
that  any  information  used  by  the 
Services  to  implement  the  Act  is 
reliable,  credible,  and  represents  the 
best  scientific  and  commercial  data 
available. 

b.  To  gather  and  impartially  evaluate 
biological,  ecological,  and  other 
information  that  disputes  official 
positions,  decisions,  and  actions 
proposed  or  taken  by  the  Services 
during  their  implementation  of  the  Act. 

c.  To  require  otologists  to  document 
their  evaluation  of  information  that 
supports  or  does  not  support  a  position 
being  proposed  as  an  official  agency 
position  on  a  status  review,  listing 
action,  recovery  plan  or  action, 
interagency  consultation,  or  permitting 
action.  These  evaluations  will  rely  on 
the  best  available  comprehensive, 
technical  information  regarding  the 
status  and  habitat  requirements  for  a 
species  throughout  its  range. 

d.  To  the  extent  consistent  with 
sections  4,  7,  and  10  of  the  ESA,  and  to 
the  extent  consistent  with  the  use  of  the 
best  scientific  and  commercial  data 
available,  use  primary  and  original 
sources  of  information  as  the  basis  for 


recommendations  to  (1)  place  a  species 
on  the  list  of  candidate  species,  (2) 
promulgate  a  regulation  to  add  a  species 
to  the  list  of  threatened  and  endangered 
species,  (3)  to  remove  a  species  from  the 
list  of  threatened  and  endangered 
species,  (4)  designate  critical  habitat,  (5) 
revise  the  status  of  a  species  fisted  as 
threatened  or  endangered,  (6)  make  a 
determination  of  whether  a  Federal 
action  is  likely  to  jeopardize  a  proposed, 
threatened,  or  endangered  species  or 
destroy  or  adversely  modify  critical 
habitat;  and  (7)  issue  a  scientific  or 
incidental  take  permit.  These  sources 
shall  be  retained  as  part  of  the 
administrative  record  supporting  an 
action  and  shall  be  referenced  in  all 
official  Federal  Register  notices  and 
biological  opinions  prepared  for  an 
action. 

e.  To  collect,  evaluate,  and  complete 
all  reviews  of  biological,  ecological,  and 
other  relevant  information  within  the 
schedules  established  by  the  Act, 
appropriate  regulations,  and  applicable 
policies. 

f.  To  conduct  management- level 
review  of  documents  developed  and 
drafted  by  Service  biologists  to  verify 
and  assure  the  quality  of  the  science 
used  to  establish  official  positions, 
decisions,  and  actions  taken  by  the 
Services  during  their  implementation  of 
the  Act. 

Scope  of  Policy 

This  policy  applies  Servicewide  for 
all  species  of  fish  and  wildlife  and 
plants,  as  defined  pursuant  to  section  3 
of  the  Act  (16  U.S.C.  1532),  and  for 
fisting,  recovery,  interagency 
consultation,  management  and  scientific 
authorities,  and  permitting  programs  as 
outlined  in,  and  to  the  extent  consistent 
with,  the  provisions  of  sections  4(a)(c), 
4(e)(g),  7(a)(c),  8A(c),  and  10(a)  of  the 
Act,  respectively. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 

Dated:  June  27, 1994. 

Mollie  H.  Beattie, 

Director,  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

Dated:  June  24, 1994. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  94-16022  Filed  6-30-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Interagency 
Cooperative  Policy  for  Endangered 
Species  Act  Section  9  Prohibitions 

AGENCIES:  Fish  and  Wildlife  Service, 
Interior,  and  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  The  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service 
(hereafter  referred  to  as  Services) 
announce  interagency  cooperative 
policy  to  establish  a  procedure  at  the 
time  a  species  is  listed  as  threatened  or 
endangered  to  identify  to  the  maximum 
extent  practicable  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended, 
and  to  increase  public  understanding 
and  provide  as  much  certainty  as 
possible  regarding  the  prohibitions  that 
will  apply  under  section  9.  By 
identifying  activities  likely  or  not  likely 
to  result  in  violation  of  section  9  at  the 
time  a  species  is  listed,  the  Services 
intend  to  increase  public  awareness  of 
the  effect  of  the  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range. 

EFFECTIVE  DATE:  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jamie  Rappaport  Clark,  Chief,  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  ARLSQ  452, 18th  and 
C  Streets  NW.,  Washington,  DC  20240 
(telephone  703/358-2171),  or  Russell 
Bellmer,  Chief,  Endangered  Specks 
Division,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Silver 
Spring,  Maryland  20910  (telephone  301/ 
713-2322). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  9  of  the  Act  prohibits  certain 
activities  that  directly  or  indirectly 
affect  endangered  species.  These 
prohibitions  apply  to  all  individuals, 
organizations,  and  agencies  subject  to 
United  States  jurisdiction.  Section  4(d) 
of  the  Act  allows  the  promulgation  of 
regulations  that  apply  any  or  all  of  the 
prohibitions  of  section  9  to  threatened 
species.  Under  the  Act  and  regulations, 
it  is  illegal  for  any  person  subject  to  the 
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jurisdiction  of  the  United  States  to  take 
(includes  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect;  or  to  attempt  any  of  these), 
import  or  export,  ship  in  interstate  or 
foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  endangered  fish  or  wildlife  species 
and  most  threatened  fish  and  wildlife 
species.  It  is  also  illegal  to  possess,  sell, 
deliver,  carry,  transport,  or  ship  any 
such  wildlife  that  has  been  taken 
illegally.  With  respect  to  endangered 
plants,  analogous  prohibitions  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or  to 
remove  and  reduce  to  possession  any 
such  plant  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
endangered  plants,  the  Act  prohibits 
malicious  damage  or  destruction  of  any 
such  species  on  any  area  under  Federal 
jurisdiction,  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
any  such  species  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation,  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law. 

Policy 

It  is  the  policy  of  the  Services  to 
identify,  to  the  extent  known  at  the  time 
a  species  is  listed,  specific  activities  that 
will  not  be  considered  likely  to  result  in 
violation  of  section  9.  To  the  extent 
possible,  activities  that  will  be 
considered  likely  to  result  in  violation 
also  will  be  identified  in  as  specific  a 
manner  as  possible.  For  those  activities 
whose  likelihood  of  violation  is 
uncertain,  a  contact  will  be  identified  in 
the  final  listing  document  to  assist  the 
public  in  determining  whether  a 
particular  activity  would  constitute  a 
prohibited  act  under  section  9. 

Scope  of  Policy 

This  policy  applies  for  all  species  of 
fish  and  wildlife  and  plants,  as  defined 
under  the  Act,  listed  after  October  1, 
1994. 

Authority 

The  authority  for  this  policy  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 


1994  /  Notices 


Dated:  June  27, 1994. 

Mollie  H.  Beattie, 

Director,  U.S.  Fish  and  Wiidlife  Service. 
Department  of  the  Interior. 

Dated:  June  24, 1994. 

Rolland  A.  Schmitt en, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

(FR  Doc.  94-16023  Filed  6-30-94;  8:45  am] 
BILUNG  CODE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Interagency 
Cooperative  Policy  on  Recovery  Plan 
Participation  and  Implementation 
Under  the  Endangered  Species  Act 

AGENCIES:  Fish  and  Wildlife  Service, 
Interior,  and  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  policy  statement. 


SUMMARY:  The  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service 
(hereafter  referred  to  as  Services) 
announce  interagency  policy  relative  to 
recovery  plan  participation  and 
implementation  under  the  Endangered 
Species  Act  of  1973,  as  amended.  This 
cooperative  policy  is  intended  to 
minimize  social  and  economic  impacts 
consistent  with  timely  recovery  of 
species  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
In  addition,  this  policy  provides  a 
Participation  Plan  process,  which 
involves  all  appropriate  agencies  and 
affected  interests  in  a  mutually- 
developed  strategy  to  implement  one  or 
more  recovery  action^. 

EFFECTIVE  DATE:  July  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jamie  Rappaport  Clark,  Chief,  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  ARLSQ  452, 18th  and 
C  Streets  NW.,  Washington,  DC  20240 
(telephone  703/358-2171),  or  Russell 
Bellmer,  Chief,  Endangered  Species 
Division,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Silver 
Spring,  Maryland  20910  (telephone  301/ 
713-2322). 
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SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(f)  of  the  Act  directs  the 
Secretary  of  the  Commerce  and  the 
Secretary  of  Interior  to  develop  and 
implement  recovery  plans  for  animal 
and  plant  species  listed  as  endangered 
or  threatened,  unless  such  plans  would 
not  promote  the  conservation  of  the 
species.  Coordination  among  State, 
Tribal  or  Federal  agencies,  academic 
institutions,  private  individuals  and 
organizations,  commercial  enterprises, 
and  other  affected  parties  is  perhaps  the 
most  essential  ingredient  for  recovering 
a  species. 

Policy 

To  enhance  recovery  plan 
development  and  implementation, 
while  recommending  measures  that 
accomplish  the  goals  of  a  recovery  plan, 
the  Services  will: 

A.  Diversify  areas  of  expertise 
represented  on  a  recovery  team, 

B.  Develop  multiple  species  plans  when 
possible, 

C.  Minimize  the  social  and  economic 
impacts  of  implementing  recovery 
actions, 

D.  Involve  representatives  of  affected 
groups  and  provide  stakeholders  the 
opportunity  to  participate  in  recovery 
plan  development,  and 

E.  Develop  recovery  plans  within  2  1/2 
years  after  final  listing. 

(lj  Recovery  Plan  Preparation  and 
Process 

The  method  to  be  used  for  recovery 
plan  preparation  shall  be  based  on 
several  factors,  including  the  range  or 
ecosystem  of  the  species  (limited  vs. 
extensive),  the  complexity  of  the 
recovery  actions  contemplated,  the 
number  of  organizations  responsible  for 
the  implementation  of  the  recovery 
tasks,  die  availability  and  expertise  of 
personnel,  and  the  availability  of  funds. 
Outside  expertise  in  the  form  of 
recovery  teams,  other  Federal  agencies, 
State  agency  personnel.  Tribal 
governments,  private  conservation 
organizations,  and  private  contractors 
shall  be  used,  as  necessary,  to  develop 
and  implement  recovery  plans  in  a 
timely  manner  that  will  minimize  the 
social  and  economic  consequences  of 
plan  implementation. 

Team  members  should  be  selected  for 
their  knowledge  of  the  species  or  for 
expertise  in  elements  of  recovery  plan 
design  oi  implementation  (such  as  local 
planning,  rural  sociology,  economics, 
forestry,  etc.),  rather  than  their 
professional  or  other  affiliations.  Teams 
are  to  be  composed  of  recognized 
experts  in  their  fields  and  are 


encouraged  to  explore  all  avenues  in 
arriving  at  solutions  necessary  to 
recover  threatened  or  endangered 
species.  Factors  for  selection  of  team 
members  are  (1)  expertise  (including 
current  involvement,  if  possible),  with 
respect  to  the  species,  closely  related 
species,  or  the  ecosystem  in  which  it  is 
or  may  once  again  become  a  part,  (2) 
special  knowledge  of  one  or  more 
threats  contributing  to  the  listed  status 
of  the  species  and  (3)  knowledge  of  one 
or  more  related  disciplines,  such  as  land 
use  planning,  state  regulations,  etc.  The 
Services  also  will  select  team  members 
based  on  special  knowledge  essential  for 
the  development  of  recovery 
implementation  schedules,  particularly 
development  of  Participation  Plans  that 
are  intended  to  minimize  the  social  and 
economic  effects  of  recovery  actions. 
Teams  should  include  representatives  of 
State,  Tribal,  or  Federal  agencies, 
academic  institutions,  private 
individuals  and  organizations, 
commercial  enterprises,  and  other 
constituencies  with  an  interest  in  the 
species  and  its  recovery  or  the  economic 
or  social  impacts  of  recovery. 

(2)  Involvement  of  Affected  Groups 

Whether  a  recovery  plan  is  developed 
by  the  Service’s  biologists,  contractors, 
or  a  recovery  team,  each  plan  will  seek 
the  best  information  to  fulfill  the  intent 
of  the  Act  regarding  recovery  planning. 
This  information  and  input  from 
affected  interests  will  be  used  to 
develop  alternatives  for  recovery 
implementation  that  not  only  meet 
requirements  for  the  recovery  of  a 
species,  but  minimize  social  and 
economic  effects  of  recovery  actions. 
Representatives  of  affected  interests  that 
can  be  determined  during  recovery  plan 
development  will  be  asked  to 
participate  during  plan  development 
and  implementation. 

(3)  Implementing  Recovery  Actions 

Implementation  of  recovery  plans  will 
be  accomplished  through  the  means  that 
will  provide  for  timely  recovery  of  the 
species  while  minimizing  social  and 
economic  impacts.  The  Services  will 
involve  all  affected  interests  in  the 
recovery  plan  implementation  process 
through  the  development  of  a 
Participation  Plan.  A  Participation  Plan 
should  involve  all  appropriate  agencies 
and  affected  interests  in  a  mutually 
developed  strategy  to  implement  one  of 
more  specifically  designated  recovery 
actions.  Participation  Plans  should 
ensure  that  a  feasible  strategy  is 
developed  for  all  affected  interests 
while  providing  realistic  and  timely 
recovery  of  the  species. 


Nothing  in  this  policy  is  intended  to 
change  the  current  policy  of  developing 
recovery  plans  within  2  Vi  years  after 
final  listing  of  a  species  (18  months  for 
draft  recovery  plan  and  a  final  recovery 
plan  within  an  additional  12  months  of 
the  draft). 

Scope  of  Policy 

The  scope  of  this  policy  is 
Servicewide  for  all  species  of  fish  and 
wildlife  and  plants,  as  defined  pursuant 
to  section  3  of  the  Act  (16  U.S.C.  1532). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  5131-1544). 

Dated:  June  27. 1994. 

Mollie  H.  Beattie, 

Director,  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 

Dated:  June  24, 1994. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  94-16024  Filed  6-30-94;  8:45  ami 
BILUNG  CODE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Interagency 
Cooperative  Policy  for  the  Ecosystem 
Approach  to  the  Endangered  Species 
Act 

AGENCIES:  Fish  and  Wildlife  Service, 
Interior,  and  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  The  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service 
(hereafter  referred  to  as  Services) 
announce  interagency  policy  to 
incorporate  ecosystem  considerations  in 
Endangered  Species  Act  actions 
regarding  listing,  interagency 
cooperation,  recovery  and  cooperative 
activities. 

EFFECTIVE  DATE:  July  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jamie  Rappaport  Clark,  Chief,  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  ARLSQ  452, 18th  and 
C  Streets  NW.,  Washington,  DC  20240 
(telephone  703/358-2171),  or  Russell 
Bellmer,  Chief,  Endangered  Species 
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Division,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Silver 
Spring,  Maryland  20910  (telephone  301/ 
713-2322). 

SUPPLEMENTARY  INFORMATION: 

Background 

A  primary  purpose  of  the  Act  (section 
2(b))  is  “to  provide  a  means  whereby  the 
ecosystems  upon  which  endangered  or 
threatened  species  depend  may  be 
conserved.  .  . 

Section  5(a)  authorizes  the 
establishment  and  implementation  of  a 
program  to  conserve  fish,  wildlife,  and 
plants,  including  those  which  are  listed 
as  endangered  or  threatened.  Section  6 
authorizes  partnerships  with  the  States 
to  develop  cooperative  programs  for  the 
conservation  of  endangered  and 
threatened  species.  Section  7(a)(1) 
obligates  all  Federal  agencies  to  utilize 
their  authorities  to  further  the  purposes 
of  the  Act  by  carrying  out  programs  for 
the  conservation  of  endangered  and 
threatened  species.  Section  8 
encourages  partnerships  with  foreign 
countries  to  provide  for  conservation  of 
fish  or  wildlife  and  plants.  Section  10 
conservation  planning  provides 
opportunities  for  ecosystem-level 
resource  protection  with  non-federal 
partners  to  address  concerns  of 
threatened  and  endangered  species. 

Success  of  ecosystem  management 
will  depend  on  the  cooperation  of 
partners,  (federal,  state,  and  private). 
Setting  new  internal  standards  for 
teamwork  and  communication  between 
regions  and  other  agencies  will  be 
emphasized  to  support  an  ecosystem 
approach  to  species  conservation. 
Species  will  be  conserved  best  not  by  a 
species-by-species  approach  but  by  an 
ecosystem  conservation  strategy  that 
transcends  individual  species.  The 
future  for  endangered  and  threatened 
species  will  be  determined  by  how  well 
the  agencies  integrate  ecosystem 
conservation  with  the  growing  need  for 
resource  use. 

Policy 

The  purpose  of  this  cooperative 
policy  is  to  promote  healthy  ecosystems 
through  activities  undertaken  by  the 
Services  under  authority  of  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended,  and  associated  regulations 
in  Title  50  of  the  Codejpf  Federal 
Regulations.  In  the  following 
endangered  species  activities,  it  is  the 
policy  of  the  Services  to  incorporate 
ecosystem- considerations  in  Endangered 
Species  Act  activities  in  the  following 
manner: 


A.  Listing 

(1)  Group  listing  decisions  on  a 
geographic,  taxonomic,  or  ecosystem 
basis  where  possible. 

(2)  Develop  partnerships  with  other 
Federal,  State,  Tribal,  and  private 
agencies  to  conduct  comprehensive 
status  reviews  across  the  entire  range  of 
candidate  species. 

B.  Interagency  Cooperation 

(1)  Develop  cooperative  approaches  to 
threatened  and  endangered  species 
conservation  that  restore,  reconstruct,  or 
rehabilitate  the  structure,  distribution, 
connectivity  and  function  upon  which 
those  listed  species  depend. 

C.  Recovery 

(1)  Develop  and  implement  recovery 
plans  for  communities  or  ecosystems 
where  multiple  listed  and  candidate 
species  occur. 

(2)  Develop  and  implement  recovery 
plans  for  threatened  and  endangered 
species  in  a  manner  that  restores, 
reconstructs,  or  rehabilitates  the 
structure,  distribution,  connectivity  and 
function  upon  which  those  listed 
species  depend.  In  particular,  these 
recovery  plans  shall  be  developed  and 
implemented  in  a  manner  that 
conserves  the  biotic  diversity  (including 
the  conservation  of  candidate  species, 
other  rare  species  that  may  not  be  listed, 
unique  biotic  communities,  etc.)  of  the 
ecosystems  upon  which  the  listed 
species  depend. 

(3)  Expand  the  scope  of  recovery 
plans  to  address  ecosystem  conservation 
by  enlisting  local  jurisdictions,  private 
organizations,  and  affected  individuals 
in  recovery  plan  development  and 
implementation. 

(4)  Develop  and  implement 
agreements  among  multiple  agencies 
that  allow  for  sharing  of  resources  and 
decision  making  on  recovery  actions  for 
wide-ranging  species. 

D.  Cooperative  Efforts 

(1)  Use  the  authorities  of  the  Act  to 
develop  clear,  consistent  policies  that 
integrate  the  mandates  of  Federal,  State, 
Tribal,  and  local  governments  to  prevent 
species  endangerment  by  protecting, 
conserving,  restoring,  or  rehabilitating 
ecosystems  that  are  important  for 
conservation  of  biodiversity. 

(2)  Integrate  research  ana  technology 
development  on  conservation  of 
endangered  and  threatened  species  with 
initiatives  for  management  of 
ecosystems  that  serve  many  other  uses. 

(3)  Prioritize  actions  and  system 
monitoring  schemes  to  meet  specific 
objectives  for  genetic  resources,  species 
populations,  biological  communities, 
and  ecological  processes  through 


carefully  designed  adaptive 
management  strategies. 

(4)  Integrate  ecosystem-based  goals  of 
the  Endangered  Species  Act  with 
existing  mandates  under  other 
environmental  laws,  such  as  the 
National  Environmental  Policy  Act, 
Clean  Water  Act,  Clean  Air  Act,  Marine 
Mammal  Protection  Act,  Magnuson 
Fishery  Conservation  and  Management 
Act,  and  Fish  and  Wildlife  Coordination 
Act. 

Scope  of  Policy 

The  scope  of  this  policy  is 
Servicewide  for  all  species  of  fish  and 
wildlife  and  plants,  as  defined  pursuant 
to  section  3  under  die  Act  (16  U.S.C. 
1532)  and  for  listing,  recovery,  land 
acquisition,  interagency  consultation, 
international  cooperation,  and 
permitting  programs  as  outlined  in,  and 
to  the  extent  consistent  with  the 
provisions  of  sections  4(a)(c),  4(e)(g), 
7(a)(c),  8A(c),  and  10(a)  of  the  Act, 
respectively. 

Authority 

The  authority  for  this  policy  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 

Dated:  June  27, 1994. 

Mollie  H.  Beattie, 

Director,  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

Dated:  June  24, 1994. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  94-16025  Filed  6-30-94;  8:45  am] 
BILLING  CODE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Interagency 
Cooperative  Policy  Regarding  the  Role 
of  State  Agencies  in  Endangered 
Species  Act  Activities 

AGENCIES:  Fish  and  Wildlife  Service, 
Interior,  and  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  The  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service 
(hereafter  referred  to  as  Services) 
announce  interagency  policy  to  clarify 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Notices 


34275 


the  role  of  State  agencies  in  activities 
undertaken  by  the  Services  under 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (Act),  and 
associated  regulations  in  title  50  Code  of 
Federal  Regulations. 

EFFECTIVE  DATE:  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jamie  Rappaport  Clark,  Chief,  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  ARLSQ  452, 18th  and 
C  Streets  NW.,  Washington,  DC  20240 
(telephone  703/358-2171),  or  Russell 
Bellmer,  Chief,  Endangered  Species 
Division,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Silver 
Spring,  Maryland  20910  (telephone  301/ 
713-2322). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Services  recognizes  that,  in  the 
exercise  of  their  general  governmental 
powers,  States  possess  broad  trustee  and 
police  powers  over  fish,  wildlife  and 
plants  and  their  habitats  within  their 
borders.  Unless  preempted  by  Federal 
authority.  States  possess  primary 
authority  and  responsibility  for 
protection  and  management  of  fish, 
wildlife  and  plants  and  their  habitats. 

State  agencies  often  possess  scientific 
data  and  valuable  expertise  on  the  status 
and  distribution  of  endangered, 
threatened  and  candidate  species  of 
wildlife  and  plants.  State  agencies, 
because  of  their  authorities  and  their 
close  working  relationships  with  local 
governments  and  landowners,  are  in  a 
unique  position  to  assist  the  Services  in 
implementing  all  aspects  of  the  Act.  In 
this  regard,  section  6  of  the  Act  provides 
that  the  Services  shall  cooperate  to  the 
maximum  extent  practicable  with  the 
States  in  carrying  out  the  program 
authorized  by  the  Act.  The  term  State 
agency  means  any  State  agency, 
department,  board,  commission,  or 
other  governmental  entity  which  is 
responsible  for  the  management  and 
conservation  of  fish,  plant,  or  wildlife 
resources  within  a  State. 

Policy 

In  the  following  Endangered  Species 
Act  programs,  it  is  the  policy  of  the 
Services  to: 

A.  Prelisting  Conservation 

1 .  Utilize  the  expertise  and  solicit  the 
information  of  State  agencies  in 
determining  which  species  should  be 
included  on  the  list  of  candidate  animal 
and  plant  species. 


2.  Utilize  the  expertise  and  solicit  the 
information  of  State  agencies  in 
conducting  population  status 
inventories  and  geographical 
distribution  surveys  to  determine  which 
species  warrant  listing. 

3.  Utilize  the  expertise  of  State 
agencies  in  designing  and  implementing 
prelisting  stabilization  actions, 
consistent  with  their  authorities,  for 
species  and  habitat  to  remove  or 
alleviate  threats  so  that  listing  priority  is 
reduced  or  listing  as  endangered  or 
threatened  is  not  warranted. 

4.  Utilize  the  expertise  and  solicit  the 
information  of  State  agencies  in 
responding  to  listing  petitions. 

B.  Listing 

1.  Utilize  the  expertise  and  solicit  the 
information  of  State  agencies  in 
preparing  proposed  and  final  rules  to: 

(a)  List  species  as  endangered  or 
threatened,  (b)  define  and  describe  those 
conditions  under  which  take  should  be 
prohibited  for  threatened  species,  (c) 
designate  critical  habitat,  and  (d) 
reclassify  a  species  from  endangered  to 
threatened  (or  vice  versa)  or  remove  a 
species  from  the  list. 

2.  Provide  notification  to  State 
agencies  of  any  proposed  regulation  in 
accordance  with  provisions  of  the  Act. 

C.  Consultation 

1.  Inform  State  agencies  of  any 
Federal  agency  action  that  is  likely  to 
adversely  afreet  listed  or  designated 
critical  habitat;  or  that  is  likely  to 
adversely  affect  proposed  species  or 
proposed  critical  habitat  and  request 
relevant  information  from  them, 
including  the  results  of  any  related 
studies,  in  analyzing  the  effects  of  the 
action  and  cumulative  effects  on  the 
species  and  habitat. 

2.  Request  an  information  update 
from  State  agencies  prior  to  preparing 
the  final  biological  opinion  to  ensure 
that  the  findings  and  recommendations 
are  based  on  the  best  scientific  and 
commercial  data  available. 

3.  Recommend  to  Federal  agencies 
that  they  provide  State  agencies  with 
copies  of  the  final  biological  opinion 
unless  the  information  related  to  the 
consultation  is  protected  by  national 
security  classification  or  is  confidential 
business  information.  Decisions  to 
release  such  classified  or  confidential 
business  information  shall  follow  the 
action  agency’s  procedures.  Biological 
opinions,  not  containing  such  classified 
or  confidential  business  information, 


will  be  provided  to  the  State  agencies  by 
the  Services,  if  not  provided  by  the 
action  agency,  after  10  working  days. 

The  exception  to  this  waiting  period 
allows  simultaneous  provision  of  copies 
when  there  is  a  joint  Federal-State 
consultation  action. 

D.  Habitat  Conservation  Planning 

1.  Utilize  the  expertise  and  solicit  the 
information  and  participation  of  State 
agencies  in  all  aspects  of  the  Habitat 
Conservation  Planning  (HCP)  process. 

E.  Recovery 

1.  Utilize  the  expertise  and  solicit  the 
information  and  participation  of  State 
agencies  in  all  aspects  of  the  recovery 
planning  process  for  all  species  under 
their  jurisdiction. 

2.  Utilize  the  expertise  and  solicit  the 
information  and  participation  of  State 
agencies  in  implementing  recovery 
plans  for  listed  species.  State  agencies 
have  the  capabilities  to  carry  out  many 
of  the  actions  identified  in  recovery 
plans  and  are  in  an  excellent  position  to 
do  so  because  of  their  close  working 
relationships  with  local  governments 
and  landowners. 

3.  Utilize  the  expertise  and  authority 
of  State  agencies  in  designing  and 
implementing  monitoring  programs  for 
species  that  have  been  removed  from 
the  list  of  Endangered  and  Threatened 
Wildlife  and  Plants.  Unless  preempted 
by  Federal  authority,  States  possess 
primary  authority  and  responsibility  for 
protection  and  management  of  fish, 
wildlife  and  plants  and  their  habitats, 
and  are  in  an  excellent  position  to 
provide  for  the  conservation  of  these 
species  following  their  removal  from  the 
list. 

Scope  of  Policy 

The  scope  of  this  policy  is 
Servicewide. 

Authority 

The  authority  for  this  policy  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1536). 

Dated:  June  27, 1994. 

Mollie  H.  Beattie, 

Director,  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

Dated:  June  24, 1994. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

[FR  Doc.  94-16026  Filed  6-30-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  685 
RIN  1 840-AC1 1 

Federal  Direct  Student  Loan  Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  Standards,  Criteria,  and 
Procedures. 

SUMMARY:  The  Secretary  of  Education 
issues  standards,  criteria,  and 
procedures  governing  the  repayment 
and  consolidation  of  loans  under  the 
Federal  Direct  Student  Loan  (Direct 
Loan)  Program  in  the  academic  year 
beginning  July  1, 1994. 

These  standards,  criteria,  and 
procedures  apply  to  loans  under  the 
Federal  Direct  Stafford  Loans  Program, 
the  Federal  Direct  Unsubsidized 
Stafford  Loans  Program,  and  the  Federal 
Direct  PLUS  Program,  collectively 
referred  to  as  the  Direct  Loan  Program. 
EFFECTIVE  DATE:  July  1, 1994,  with  the 
exception  of  §§  685.209,  685.213, 
685.214,  and  685.215.  These  sections 
will  become  effective  after  the 
information  collection  requirements 
contained  in  those  sections  have  been 
submitted  by  the  Department  of 
Education  to,  and  approved  by,  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980.  If 
you  want  to  know  the  effective  date  of 
these  sections,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Mahaffie,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
(Room  4060,  ROB-3),  Washington,  DC 
20202-5162.  Telephone:  (202)  708- 
9069.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Student  Loan  Reform  Act  of  1993, 
enacted  on  August  10, 1993,  established 
the  Direct  Loan  Program  under  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  See  Subtitle  A  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66).  Under  the  Direct 
Loan  Program,  loan  capital  is  provided 
directly  to  student  and  parent  borrowers 
by  the  Federal  Government  rather  than 
through  private  lenders.  Borrowers 
under  the  Direct  Loan  Program  are 
provided  a  range  of  repayment  options, 
including  an  income  contingent 
repayment  plan. 


The  HEA  directs  the  Secretary  to 
consult  with  members  of  the  higher 
education  community  and  to  publish  a 
notice  of  standards,  criteria,  and 
procedures  for  the  program’s  first  year 
in  lieu  of  issuing  regulations  using  the 
Department’s  usual  procedures.  The 
Secretary’s  representatives  have 
consulted  with  representatives  of 
students,  colleges,  universities, 
proprietary  schools,  and  educational 
associations,  as  well  as  representatives 
of  the  financial  aid  community,  in 
developing  this  notice.  In  particular,  the 
Secretary’s  representatives  have  had 
extensive  consultations  with  the  other 
members  of  the  Direct  Student  Loan 
Regulations  Negotiated  Rulemaking 
Advisory  Committee  established  to 
develop  proposed  regulations  for  the 
second  and  subsequent  years  of  the 
program.  See  the  Secretary’s 
announcement  of  his  intention  to 
establish  this  Committee  at  58  FR  68619 
(December  28, 1993). 

This  notice  establishes  the  policies 
and  procedures  necessary  to  govern 
repayment  of  loans  under  the  Direct 
Loan  Program  and  to  establish  standards 
and  procedures  relating  to  Federal 
Direct  Consolidation  Loans  for  the 
1994-1995  academic  year. 

I.  Background 

On  September  10, 1993,  the  Secretary 
published  a  notice  in  the  Federal 
Register  (58  FR  47816)  soliciting 
applications  from  schools  for 
participation  in  the  Direct  Loan 
Program.  Over  1,100  schools  responded 
to  that  invitation.  On  December  28, 

1993,  the  Secretary  selected  104 
schools,  representing  approximately  five 
percent  (5%)  of  the  total  Federal  Family 
Education  Loan  (FFEL)  Program  loan 
volume,  to  participate  in  the  Direct  Loan 
Program  for  the  academic  year 
beginning  July  1, 1994  (58  FR  68690). 

On  January  4, 1994,  the  Secretary 
published  a  notice  containing  most  of 
the  standards,  criteria,  and  procedures 
needed  for  the  first-year  implementation 
of  the  Direct  Loan  Program  (59  FR  472). 
Cross-references  in  the  repayment  and 
consolidation  provisions  of  this  notice 
are  to  sections  of  34  CFR  Part  685  that 
were  included  in  the  rules  published  on 
January  4, 1994. 

The  repayment  and  consolidation 
rules  in  this  notice  complete  the 
provisions  needed  for  the  first  year  of 
the  program.  These  rules  are  applicable 
for  the  period  beginning  July  1, 1994, 
and  ending  June  30, 1995.  As  required 
by  statute,  program  regulations  for  the 
Direct  Loan  Program  in  future  years  are 
being  developed  through  the  use  of  a 
negotiated  rulemaking  process  to  the 
extent  practicable. 


II.  Summary  of  Contents 

Section  685.204  Deferment 

This  section  contains  revisions  to 
paragraphs  (b)  and  (c)  that  clarify  the 
deferment  requirements  for  all  Direct 
Loan  borrowers.  In  addition,  a  new 
paragraph  (d)  states  the  deferment 
requirements  for  certain  Direct 
Consolidation  Loan  borrowers. 

Section  685.207  Obligation  to  Repay 

This  section  contains  provisions 
relating  to  a  borrower’s  obligation  to 
repay  a  Direct  Loan  that  generally 
parallel  provisions  applicable  to  the 
FFEL  program.  On  the  basis  of 
consultations  with  members  of  the 
higher  education  community,  the 
Secretary  has  included  clarifying 
provisions  concerning  (1)  the  collection 
costs  for  which  a  borrower  is 
responsible  (in  paragraph  (a));  (2)  the 
borrower’s  obligations  upon  re-enrolling 
in  school  after  a  loan  has  entered 
repayment  (in  paragraph  (b)(1));  and  (3) 
the  date  on  which  a  grace  period  begins 
for  a  borrower  who  withdraws  from  a 
correspondence  program  (in  paragraph 
(d)). 

Section  685.208  Repayment  Plans 

This  section  contains  descriptions  of 
the  various  repayment  plans  required  to 
be  made  available  to  Direct  Loan 
borrowers  by  section  455(d)(1)  of  the 
HEA.  To  simplify  the  administration  of 
the  program,  paragraph  (a)(4)  requires 
that  all  Direct  Loans  obtained  by  a 
borrower  be  repaid  together  under  the 
same  repayment  plan.  The  sole 
exception  to  this  requirement  is  that 
Direct  PLUS  loans,  which  are  the  only 
loans  that  may  not  be  repaid  under  the 
income  contingent  repayment  plan,  may 
be  repaid  separately. 

The  features  of  the  standard 
repayment  plan  that  is  comparable  to 
the  standard  repayment  plan  under  the 
FFEL  program  are  described  in 
paragraph  (b).  Generally,  a  borrower 
must  repay  the  loan  by  making  fixed 
monthly  payments  for  ten  years.  Under 
the  extended  repayment  plan  described 
in  paragraph  (c),  a  borrower  must  repay 
the  loan  by  making  fixed  monthly 
payments  within  an  extended  period  of 
time  of  12  to  thirty  years  that  varies 
with  the  borrower’s  debt  level.  The 
repayment  period  under  this  plan  is  the 
same  as  the  period  for  repayment  of  a 
consolidation  loan  under  the  FFEL 
program. 

Under  the  graduated  repayment  plan 
described  in  paragraph  (d),  a  borrower 
must  repay  the  loan  by  making  monthly 
payments  at  two  or  more  levels  within 
the  same  period  of  time  as  the  period 
applicable  under  the  extended 
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repayment  plan.  The  Secretary  believes 
that  this  approach  offers  flexibility  and 
at  the  same  time  enables  a  borrower  to 
assess  the  relative  benefits  of  various 
repayment  plans  with  ease.  As  a  result 
of  consultation  with  members  of  the 
higher  education  community,  this 
section  provides  that  the  Secretary  may 
adjust  the  monthly  payment  amount 
under  the  standard,  extended,  and 
gAduated  repayment  plans  to  reflect 
changes  in  the  variable  interest  rate 
identified  in  §  685.202(a). 

The  income  contingent  repayment 
plan  is  summarized  in  paragraph  (f)  and 
described  in  detail  in  §  685.209  and 
Appendix  B.  Under  this  plan,  a 
borrower  may  choose  to  repay  Direct 
Loans  in  one  of  two  ways  described  in 
§  685.209.  A  borrower’s  monthly 
repayment  amount  generally  varies  with 
the  Adjusted  Gross  Income  (AGI) 
reported  by  the  borrower,  the  amount  of 
the  borrower’s  Direct  Loan  debt,  and 
family  size.  Specific  provisions  in 
§  685.209  apply  in  the  case  of  a  married 
couple  who  wish  to  repay  their  Direct 
Loans  jointly.  Payments  under  the 
income  contingent  repayment  plan 
increase  progressively  with  debt  to 
discourage  excessive  borrowing  and  to 
ensure  that  most  borrowers  repay  their 
loans  within  the  25-year  period  allowed 
by  the  statute.  The  borrower  is  not 
required  to  repay  any  amount  that 
remains  outstanding  at  the  end  of  the 
repayment  period. 

The  Secretary  intends  to  review 
periodically  the  method  for  calculating 
monthly  repayment  amounts  under  the 
income  contingent  repayment  plan. 
However,  if  the  Secretary  amends  the 
regulations  governing  that  method,  the 
regulations  in  effect  when  a  borrower’s 
first  Direct  Loan  enters  repayment 
determine  the  monthly  repayment 
amount  for  all  the  borrower’s  Direct 
Loans  unless  the  borrower  requests 
otherwise. 

The  alternative  repayment  plan 
provisions  in  paragraph  (g)  implement 
the  Secretary’s  statutory  authority  to 
provide  an  alternative  plan,  on  a  case- 
by-case  basis,  to  a  borrower  who  can 
demonstrate  that  none  of  the  other 
available  plans  can  accommodate  the 
borrower’s  exceptional  circumstances. 

Section  685.209  Income  Contingent 
Repayment  Plan 

This  section  contains  provisions 
governing  the  two  options  available  for 
repayment  of  Direct  Loans  under  the 
income  contingent  repayment  plan 
(ICRP).  The  ICRP  is  designed  to  be 
attractive  to  a  broad  range  of  borrowers. 
The  plan  provides  reasonable  monthly 
repayment  amounts  for  borrowers  with 
varying  amounts  of  debt  and  income 


and  ensures  that  most  borrowers  repay 
their  loans  in  a  reasonable  amount  of 
time.  The  plan  also  addresses  excessive 
borrowing  through  a  payback  rate  that 
rises  as  debt  increases.  Examples  of  the 
calculation  of  monthly  repayment 
amounts  under  both  options  are 
included  in  Appendix  B  to  the 
regulations. 

Option  1.  Calculation  of  the  monthly- 
payment  under  Option  1  of  the  ICRP  is 
described  in  paragraph  (b).  In  general, 
the  borrower’s  annual  repayment 
obligation  is  the  borrower’s  AGI 
multiplied  by  a  “payback  rate”  that  is 
based  on  the  borrower’s  debt.  The 
monthly  payment  is  the  annual 
repayment  obligation  divided  by  12, 
minus  an  adjustment  for  family  size. 

The  “payback  rate”  varies  from  four  to 
15  percent,  calculated  as  described  in 
paragraph  (b)(2).  The  family  size 
adjustment  is  seven  dollars  per 
dependent  for  up  to  five  dependents.  If 
the  calculated  monthly  payment  is  less 
than  $25,  the  borrower  is  not  required 
to  make  a  payment.  When  a  borrower  is 
not  required  to  make  a  payment,  the 
principal  amount  is  unchanged  and 
interest  on  the  principal  accrues  and 
may  be  capitalized. 

Option  2.  Calculation  of  the  monthly- 
payment  under  Option  2  of  the  ICRP  is 
described  in  paragraph  (c).  In  general, 
under  this  option,  a  borrower’s  monthly- 
payment  is  the  same  as  under  Option  1 
except  that  no  payment  exceeds  the 
monthly  amount  the  borrower  would 
repay  over  12  years  using  standard 
amortization.  If  a  borrower  chooses  this 
option:  (1)  The  borrower’s  payments  do 
not  exceed  the  12-year  standard 
amortization  amount  regardless  of  the 
borrower’s  income;  (2)  die  borrower’s 
repayment  period  may  be  extended 
beyond  the  repayment  period  under 
Option  1  (but  not  beyond  the  25-year 
maximum  repayment  period  described 
in  §  685.209(d)(2)(i);  and  (3)  interest 
accrues  throughout  the  repayment 
period  and  is  capitalized  until  the 
limitation  on  capitalization  of  interest  is 
reached. 

Joint  repayment  by  married 
borrowers.  This  section  includes 
provisions  for  joint  repayment  of  Direct 
Loans  by  married  borrowers.  A  step-by- 
step  calculation  of  a  combined  amount 
is  included  as  Example  2  in  Appendix 
B. 

Repayment  period.  Provisions 
governing  the  repayment  period  under 
the  ICRP  are  contained  in  paragraph 
(d)(2).  The  maximum  period  is  25  years, 
excluding  periods  of  authorized 
deferment  and  forbearance  under 
§§685.204  and  685.205,  respectively, 
and  periods  in  which  the  borrower 
made  payments  under  another 


repayment  plan.  The  Secretary  believes 
the  exclusion  of  repayment  periods 
under  other  plans  is  needed  to  prevent 
abuses  through  which  a  borrower  might 
be  able  to  avoid  repaying  a  portion  of 
the  loan  by  shifting  from  one  plan  to 
another  as  the  borrower’s  income 
changed. 

If  a  borrower  repays  more  than  one 
loan  under  the  ICRP  and  the  loans  enter 
repayment  at  different  times,  a  separate 
repayment  period  for  each  loan  begins 
when  the  loan  enters  repayment.  This 
approach  ensures  that  no  loan  will  be 
repaid  under  the  ICRP  for  more  than  25 
years.  If  loans  enter  repayment  at  the 
same  time,  a  single  repayment  period 
applies. 

To  encourage  borrowers  to  begin 
repaying  their  loans  and  to  limit 
negative  amortization  at  the  beginning 
of  the  repayment  period,  a  borrower 
must  make  monthly  payments  of 
accrued  interest  until  the  Secretary 
calculates  the  borrower’s  monthly 
payment  on  the  basis  of  the  borrower’s 
income.  A  borrower  who  is  unable  to 
make  monthly  payments  of  accrued 
interest  or  qualify  for  a  deferment  under 
§  685.204  may  request  forbearance 
under  §685.205. 

Limit  on  capitalization  of  interest. 

The  Secretary  believes  a  limit  on  the 
amount  of  Interest  that  is  added  to 
principal  (the  capitalization  of  interest) 
is  desirable  to  prevent  an  excessive 
increase  in  a  borrower’s  debt  burden 
when  the  borrower’s  income  is 
insufficient  to  cover  accruing  interest. 
Paragraph  (d)(3)  permits  capitalization 
of  unpaid  interest  until  the  outstanding 
principal  amount  increases  to  one  and 
one-half  times  the  original  principal 
amount.  Thereafter,  unpaid  interest 
accrues  but  is  not  capitalized.  - 

Consent  to  disclosure  of  tax  return 
information.  In  order  to  repay  a  Direct 
Loan  under  the  ICRP,  a  borrower  must 
consent,  on  a  form  provided  by  the 
Secretary,  to  the  disclosure  of  certain 
tax  return  information  by  the  Internal 
Revenue  Service  to  agents  of  the 
Secretary  for  purposes  of  calculating  a 
monthly  repayment  amount  and 
servicing  and  collecting  a  loan.  The 
information  subject  to  disclosure  is 
taxpayer  identity  information  as  defined 
in  26  U.S.C.  6103(b)(6)  (including  such 
information  as  name,  address,  and 
social  security  number),  tax  filing  status, 
and  AGI.  Paragraph  (d)(5)  describes  the 
procedures  for  providing  written 
consent  and  requires  that  consent  be 
provided  for  a  period  of  five  years.  If  a 
borrower  selects  the  ICRP  but  fails  to 
provide  or  renew  consent,  or  withdraws 
consent  without  selecting  a  different 
repayment  plan,  the  Secretary 
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designates  the  ten-year  standard 
repayment  plan  for  the  borrower. 

Section  685.210  Choice  of  Repayment 
Plan 

This  section  governs  a  borrower’s 
initial  selection  of  a  repayment  plan  and 
the  borrower’s  ability  to  change  plans 
thereafter.  Before  a  Direct  Loan  enters 
repayment,  the  Secretary  sends  the 
borrower  a  description  of  the  available 
repayment  plans  and  requests  the 
borrower  to  select  one.  If  the  borrower 
does  not  select  a  plan  within  45  days, 
the  Secretary  designates  the  standard 
repayment  plan  for  the  borrower. 

To  accommodate  the  many  changes  in 
life  circumstances  that  a  borrower  may 
experience  over  the  life  of  a  loan,  the 
Secretary  has  placed  no  limit  on  the 
number  of  times  a  borrower  may  change 
plans,  other  than  limits  on  a  borrower 
who  is  repaying  a  defaulted  loan  under 
the  ICRP.  Such  a  borrower  must 
demonstrate  a  consistent  pattern  of 
repayment  and  obtain  the  Secretary’s 
approval  before  changing  repayment 
plans.  Under  §  685.209(a)(2),  a  borrower 
may  change  options  under  the  ICRP  no 
more  frequently  than  once  a  year. 

A  borrower  may  change  to  the  ICRP 
at  any  time,  but  may  not  change  to  any 
other  plan  if  that  plan  has  a  maximum 
repayment  period  of  less  than  the  period 
the  loan  has  already  been  in  repayment. 
For  example,  a  borrower  who  makes 
payments  for  12  years  under  the 
extended  repayment  plan  may  not 
change  to  the  standard  repayment  plan, 
which  has  a  ten-year  repayment  period. 
The  repayment  period  under  the  new 
plan  is  calculated  from  the  date  the  loan 
initially  entered  repayment,  except  in 
the  case  of  the  ICRP  (see 
§  685.209(d)(2)).  Thus,  if  a  borrower 
who  repays  a  loan  under  the  extended 
repayment  plan  for  three  years  and  then 
changes  to  the  standard  repayment  plan, 
the  borrower  has  seven  more  years  to 
repay  the  loan. 

Section  685.21 1  Miscellaneous 
Repayment  Provisions 

This  section  governs  an  assortment  of 
topics  relating  to  the  repayment  of 
Direct  Loans.  Paragraph  (a)  permits  a 
borrower  to  prepay  all  or  part  of  a  loan 
at  any  time  and  states  how  a 
prepayment  is  applied  in  the  absence  of 
a  contrary  request  from  the  borrower. 
Paragraph  (b)  states  how  the  Secretary 
applies  a  refund  due  to  a  borrower  from 
a  school.  Paragraph  (c)  describes  the 
effects  of  a  borrower’s  default  on  a 
Direct  Loan.  Paragraph  (d)  sets  out  the 
standards  by  which  the  Secretary 
determines  that  a  borrower  is  ineligible 
for  some  or  all  of  a  Direct  Loan  and 


describes  how  the  Secretary  seeks 
repayment  of  the  loan. 

Section  685.212  Discharge  of  a  Loan 
Obligation 

This  section  provides  for  the 
Secretary’s  discharge  of  the  obligation  of 
a  borrower  and  any  endorser  to  repay  a 
loan  if  (1)  the  borrower  (or  the  student 
on  whose  behalf  a  parent  borrowed)  has 
died;  (2)  the  borrower  has  become 
totally  and  permanently  disabled,  as 
described  in  paragraph  (b);  (3)  the 
borrower’s  obligation  to  repay  is 
discharged  in  bankruptcy;  (4)  the 
borrower  meets  the  criteria  in  §  685.213, 
relating  to  closed  schools;  or  (5)  the 
borrower  meets  the  criteria  in  §  685.214, 
relating  to  false  certification  or 
unauthorized  disbursement. 

Section  685.213  Closed  School 
Discharge 

This  section  provides  for  the 
discharge  of  the  obligation  of  a  borrower 
and  any  endorser  to  repay  a  loan  if  the 
borrower  (or  student  on  whose  behalf 
the  parent  borrowed)  did  not  complete 
the  program  of  study  for  which  the  loan 
was  made  because  the  school  closed. 

The  provisions  of  this  section  are 
modeled  on  provisions  for  the  FFEL 
program  published  on  April  29, 1994,  in 
order  to  provide  borrowers  with 
comparable  protection  under  both 
programs  (see  59  FR  22462).  The 
qualifications  for  discharge  under  this 
section  are  set  out  in  paragraphs  (c) 
through  (e).  Among  other  requirements, 
a  borrower  must  cooperate  with  the 
Secretary  in  any  judicial  or  , 
administrative  proceeding  to  recover  for 
amounts  discharged  or  to  take  related 
enforcement  action,  and  must  transfer 
any  rights  to  a  loan  refund  to  the 
Secretary.  The  discharge  procedures 
used  by  the  Secretary  are  described  in 
paragraph  (f). 

Section  685.214  Discharge  for  False 
Certification  of  Student  Eligibility  or 
Unauthorized  Disbursement 
This  section  provides  for  the 
discharge  of  the  obligation  of  a  borrower 
and  any  endorser  to  repay  a  loan  if  (1) 
a  school  falsely  certifies  the  loan 
eligibility  of  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed),  er  (2)  the  school  endorsed 
the  borrower’s  loan  check  or  signed  the 
borrower’s  authorization  for  electronic 
funds  transfer  without  authorization. 
The  provisions  of  this  section  are 
modeled  on  provisions  for  the  FFEL 
program  published  on  April  29, 1994,  in 
order  to  provide  borrowers  with 
comparable  protection  under  both 
programs  (see  59  FR  22462).  Additional 
actions  that  the  Secretary  may  take 


against  unscrupulous  schools  are 
described  in  the  preamble  to  that 
document. 

The  qualifications  for  discharge  under 
this  section  are  set  out  in  paragraph  (c) 
and  include  the  requirements  in 
§  685.213  relating  to  cooperation  with 
the  Secretary  in  enforcement  actions 
and  transfers  to  the  Secretary  of  any 
rights  to  a  loan  refund.  The  discharge 
procedures  used  by  the  Secretary  are 
described  in  paragraph  (d). 

Section  685.215  Consolidation 

This  section  contains  i  rovisions 
governing  the  consolidation  of  certain 
Federal  education  loans  into  Federal 
Direct  Consolidation  Loans 
Eligible  loans.  The  types  of  loans  that 
may  be  consolidated  under  this  section 
are  listed  in  paragraph  (b)  and  include 
all  loans  made  under  the  Federal  Family 
Education  Loan  (FFEL)  Program,  the 
Direct  Loan  Program,  and  the  National 
Direct  Student  Loan  Program,  as  well  as 
certain  loans  made  under  the  Public 
Health  Service  Act.  The  Secretary  has 
included  consolidation  loans  made 
under  the  FFEL  program  to  permit  all 
FFEL  borrowers  to  participate  in  the 
income  contingent  repayment  plan  that 
is  available  only  under  the  Direct  Loan 
Program. 

Types  of  Federal  Direct  Consolidation 
Loans.  There  are  three  types  of  Federal 
Direct  Consolidation  Loans — 
subsidized,  PLUS,  and  unsubsidized 
consolidation  loans.  The  loans  that  may 
be  consolidated  into  each  type  of 
consolidation  loan  are  listed  in 
paragraph  (c).  Subsidized  consolidation 
loans  allow  borrowers  to  continue  to  be 
free  of  the  obligation  to  pay  interest 
during  authorized  periods  of  deferment. 
PLUS  consolidation  loans  are  available 
for  all  loans  made  to  parents  on  behalf 
of  students.  Unsubsidized  consolidation 
loans  are  available  for  all  other  eligible 
types  of  loans. 

Borrower  eligibility.  The  eligibility 
requirements  that  a  borrower  must  meet 
to  obtain  a  Federal  Direct  Consolidation 
Loan  are  stated  in  paragraph  (d).  Direct 
Loan  borrowers  and  any  FFEL  borrower 
who  is  unable  to  obtain  an  FFEL 
consolidation  loan  or  an  FFEL 
consolidation  loan  with  income 
sensitive  repayment  terms  acceptable  to 
the  borrower  may  consolidate  their 
loans  under  the  Direct  Loan  Program  if 
they  meet  the  other  requirements  of 
paragraph  (d).  With  the  exception  of 
provisions  taken  from  statute 
concerning  the  FFEL  loans  that  may  be 
consolidated  into  a  Direct  Loan,  most  of 
the  requirements  parallel  requirements 
for  the  FFEL  program. 

The  Secretary  has  included  provisions 
that  prevent  consolidation  by  (1)  a 
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borrower  who  is  in  default,  unless  the 
borrower  has  made  satisfactory 
arrangements  to  repay  the  defaulted 
loan  or  agrees  to  repay  the  consolidation 
loan  under  the  ICRP;  and  (2)  a  PLUS 
loan  borrower  with  an  adverse  credit 
history  at  the  time  of  consolidation, 
unless  the  borrower  obtains  an  endorser 
or  provides  evidence  of  extenuating 
circumstances.  Married  borrowers  may 
consolidate  their  loans  jointly  if  they 
agree  to  be  held  jointly  and  severally 
liable  on  the  consolidation  loan  and 
meet  the  other  requirements  of 
paragraph  (d)(2). 

Loan  application  and  origination.  A 
single  application  for  one  or  more 
consolidation  loans  is  permitted  under 
paragraph  (e).  That  paragraph  also 
permits  a  borrower  to  add  eligible  loans 
upon  request  within  180  days  after  the 
date  of  the  consolidation  loan’s 
origination.  Provisions  in  paragraph  (f) 
that  govern  origination  of  consolidation 
loans  are  taken  from  the  FFEL  program. 

Interest  rates.  The  Secretary  has 
decided  to  apply  to  Federal  Direct 
Consolidation  Loans  the  same  variable 
interest  rates  that  apply  to  other  Direct 
Loans.  The  Secretary  believes  these 
rates  will  be  beneficial  to  most 
borrowers. 

Repayment  and  refunds.  As  provided 
in  paragraph  (h),  a  borrower  may  repay 
a  Federal  Direct  Consolidation  Loan 
under  any  of  the  Direct  Loan  repayment 
plans,  except  that  certain  restrictions 
apply  to  defaulted  borrowers,  and  the 
ICRP  is  not  available  to  a  PLUS 
consolidation  loan  borrower.  The 
Secretary  has  included  the  exception  for 
PLUS  borrowers  to  provide  consistency 
with  the  statutory  prohibition  against 
repayment  of  Direct  Loans  by  parents 
under  the  ICRP.  The  provisions  of 
paragraph  (i)  and  (j),  relating  to 
repayment  periods  and  repayment 
schedules,  respectively,  are  taken  from 
the  FFEL  program,  as  are  provisions  in 
paragraph  (k),  relating  to  a  lender’s 
obligations  upon  receiving  a  refund 
from  a  school  on  a  loan  that  has  been 
consolidated. 

Joint  consolidation  loans.  If  two 
married  borrowers  obtain  a  joint 
consolidation  loan,  special  provisions 
apply  under  paragraph  (1).  This 
paragraph  provides  that  both  borrowers 
must  meet  the  requirements  of  the 
applicable  section  in  order  to  obtain  a 
deferment  under  §  685.204  or 
forbearance  under  §  685.205.  To  obtain 
a  discharge  under  §  685.212,  each 
spouse  must  qualify  for  one  of  the  types 
of  discharge  described  in  that  section. 
The  Secretary  discharges  a  portion  of 
the  loan  if  one  spouse  meets  the 
requirements  of  §685.212  (d)  or  (e). 
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III.  Executive  Order  12866 

The  contents  of  this  notice  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order,  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  the 
standards,  criteria,  and  procedures  in 
this  notice. 

The  potential  costs  associated  with 
the  contents  of  this  notice  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently.  In 
assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  standards,  criteria, 
and  procedures,  the  Secretary  has 
determined  that  the  benefits  of  these 
standards,  criteria,  and  procedures 
justify  the  costs. 

The  Secretary  has  also  determined 
that  the  contents  of  this  notice  do  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

The  contents  of  this  notice  are 
consistent  with  the  requirements  of  the 
HEA  and  promote  the  President’s 
priorities. 

IV.  Paperwork  Reduction  Act  of  1980 

Sections  685.209,  685.213,  685.214, 
and  685.215  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  this  notioe  to  the  Office 
of  Management  and  Budget  for  its 
review  (44  U.S.C.  3504(h)). 

This  notice  affects  borrowers  of 
Federal  student  loans  authorized  by  title 
IV  of  the  HEA  and  schools  that 
administer  the  Direct  Loan  Program. 

The  annual  public  reporting  burden  for 
the  required  collection  of  information  is 
estimated  to  be  12,029  hours  (an  average 
-  of  59  minutes  for  each  of  the  estimated 
12,350  individuals  who  provide 
information  regarding  eligibility  for  a 
Federal  Direct  Consolidation  Loan  or 
income  contingent  repayment) 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Dan  Chenok. 
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V.  Waiver  of  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  an  opportunity  to 
comment  on  proposed  regulations. 
However,  Pub.  L.  103-66  requires  that 
the  Secretary  publish  a  notice  in  lieu  of 
regulations  for  the  first  year  of  the  Direct 
Loan  Program  and  exempts  the  contents 
of  the  notice  from  the  rulemaking 
requirements  of  section  431  of  the 
General  Education  Provisions  Act.  In 
developing  this  notice,  the  Secretary’s 
representatives  have  consulted 
extensively  with  the  other  members  of 
the  Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee  established  to  develop 
proposed  regulations  for  the  second  and 
subsequent  years  of  the  program,  as  well 
as  other  members  of  the  higher 
education  community.  The  statutory 
timeframe  for  the  implementation  of  the 
program  does  not  permit  the  solicitation 
of  further  public  comment.  A  public 
comment  period,  while  helpful,  would 
seriously  delay  the  provision  of 
necessary  guidance  for  the  operation  of 
the  Direct  Loan  Program.  Therefore,  the 
Secretary  finds  that  solicitation  of 
public  comments  would  be 
impracticable  and  contrary  to  the  public 
interest  under  5  U.S.C.  553(b)(B). 

List  of  Subjects  in  34  CFR  Part  685 

Administrative  practice  or  procedure, 
Colleges  and  universities,  Education, 
Loan  programs-education,  Student  aid, 
Vocational  education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.268,  Federal  Direct  Student  Loan 
Program) 

Dated:  June  28, 1994. 

Richard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  amends  Part  685  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  685— STANDARDS,  CRITERIA, 
AND  PROCEDURES  FOR  THE  DIRECT 
LOAN  PROGRAM 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  20  U.S.C.  1087a  et  seq. 

2.  Section  685.204  is  amended  by 
revising  paragraphs  (b)  and  (c)  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  685.204  Deferment 
***** 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  a  Direct  Loan 
borrower  is  eligible  for  a  deferment 
during  any  period  during  which  the 
borrower  meets  any  of  the  following 
requirements: 
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(1) (i)  The  borrower — 

(A)  Is  carrying  at  least  one-half  the 
normal  full-time  work  load  for  the 
course  of  study  that  the  borrower  is 
pursuing,  as  determined  by  the  eligible 
school  the  borrower  is  attending; 

(B)  Is  pursuing  a  course  of  study 
pursuant  to  a  graduate  fellowship 
program  approved  by  the  Secretary;  or 

(C)  Is  pursuing  a  rehabilitation 
training  program,  approved  by  the 
Secretary,  for  individuals  with 
disabilities;  and 

(ii)  The  borrower  is  not  serving  in  a 
medical  internship  or  residency 
program,  except  for  a  residency  program 
in  dentistry. 

(2)  The  borrower  is  seeking  and 
unable  to  find  full-time  employment. 

(3) (i)  The  borrower  has  experienced  or 
will  experience  an  economic  hardship. 

(ii)  For  purposes  of  paragraph  (b)(3)(i) 
of  this  section,  the  Secretary  determines 
whether  a  borrower  is  eligible  for  a 
deferment  due  to  an  economic  hardship 
using  the  standards  and  procedures  set 
forth  in  34  CFR  682.21 0(s)(6)  with 
references  to  the  lender  understood  to 
mean  the  Secretary. 

(c)  No  deferment  under  paragraphs 

(b)(2)  or  (3)  of  this  section  may  exceed 
three  years. 

(d)  If,  at  the  time  of  consolidation,  a 
Direct  Consolidation  Loan  borrower  has 
an  outstanding  balance  on  an  FFEL 
Program  loan  that  was  made  prior  to 
July  1, 1993,  the  borrower  is  eligible  for 
a  deferment  during — 

(1)  The  periods  described  in 
paragraph  (b)  of  this  section;  and 

(2)  The  periods  described  in  34  CFR 
682.210(b),  including  those  periods  that 
apply  to  a  “new  borrower”  as  that  term 
is  defined  in  34  CFR  682.210(b)(7). 
(Authority:  20  U.S.C.  1087a  et  seq.) 

3.  Sections  685.207  through  685.215 
are  added  to  Subpart  B  to  read  as 
follows: 

§  685.207  Obligation  to  repay. 

(a)  Obligation  of  repayment  in 
general.  (1)  A  borrower  is  obligated  to 
repay  the  full  amount  of  a  Direct  Loan, 
including  the  principal  balance,  fees, 
any  collection  costs  charged  under 

§  685.202(e),  and  any  interest  not 
subsidized  by  the  Secretary,  unless  the 
borrower  is  relieved  of  the  obligation  to 
repay  as  provided  in  this  part. 

(2)  The  borrower’s  repayment  of  a 
Direct  Loan  may  also  be  subject  to  the 
deferment  provisions  in  §685.204,  the 
forbearance  provisions  in  §  685.205,  and 
the  discharge  provisions  in  §  685.212. 

(b)  Federal  Direct  Stafford  Loan 
repayment.  (1)  During  the  period  in 
which  a  borrower  is  enrolled  at  an 
eligible  school  on  at  least  a  half-time 


basis,  the  borrower  is  in  an  “in-school” 
period  and  is  not  required  to  make 
payments  on  a  Federal  Direct  Stafford 
Loan  unless — 

(1)  The  loan  entered  repayment  before 
the  in-school  period  began;  and 

(ii)  The  borrower  has  not  been  granted 
a  deferment  under  §  685.204(a)(1). 

(2) (i)  When  a  borrower  ceases  to  be 
enrolled  at  an  eligible  school  on  at  least 
a  half-time  basis,  a  six-month  grace 
period  begins,  unless  the  grace  period 
has  been  previously  exhausted. 

(ii)  During  a  grace  period,  the 
borrower  is  not  required  to  make 
payments  on  a  Federal  Direct  Stafford 
Loan. 

(3)  A  borrower  is  not  obligated  to  pay 
interest  on  a  Federal  Direct  Stafford 
Loan  for  in-school  or  grace  periods  if  the 
borrower  is  not  required  to  make 
payments  on  the  loan  during  those 
periods. 

(4)  The  repayment  period  for  a 
Federal  Direct  Stafford  Loan  begins 
when  the  six-month  grace  period  ends. 

A  borrower  is  obligated  to  repay  the 
loan  under  paragraph  (a)  of  this  section 
during  the  repayment  period. 

(c)  Federal  Direct  Unsubsidized 
Stafford  Loan  repayment.  (1)  During  the 
period  in  which  a  borrower  is  enrolled 
at  an  eligible  school  on  at  least  a  half¬ 
time  basis,  the  borrower  is  in  an  “in¬ 
school”  period  and  is  not  required  to 
make  payments  of  principal  on  a 
Federal  Direct  Unsubsidized  Stafford 
Loan  unless — 

(1)  The  loan  entered  repayment  before 
the  in-school  period  began;  and 

(ii)  The  borrower  has  not  been  granted 
a  deferment  under  §  685.204(a)(2). 

(2)  (i)  When  a  borrower  ceases  to  be 
enrolled  at  an  eligible  school  on  at  least 
a  half-time  basis,  a  six-month  grace 
period  begins,  unless  the  grace  period 
has  been  previously  exhausted. 

(ii)  During  a  grace  period,  the 
borrower  is  not  required  to  make  any 
principal  payments  on  a  Federal  Direct 
Unsubsidized  Stafford  Loan. 

(3)  A  borrower  is  responsible  for  the 
interest  that  accrues  on  a  Federal  Direct 
Unsubsidized  Stafford  Loan  during  in¬ 
school  and  grace  periods.  Interest  that 
accrues  may  be  capitalized  or  paid  by 
the  borrower. 

(4)  The  repayment  period  for  a 
Federal  Direct  Unsubsidized  Stafford 
Loan  begins  when  the  six-month  grace 
period  ends.  A  borrower  is  obligated  to 
repay  the  loan  under  paragraph  (a)  of 
this  section  during  the  repayment 
period. 

(d)  Determining  the  date  on  which  the 
grace  period  begins  for  students  in 
correspondence  programs.  The  grace 
period  for  students  enrolled  in 
correspondence  programs  begins  on  the 


student’s  withdrawal  date  as 
determined  under  §  685.304(b)(3). 

(e)  Federal  Direct  PLUS  Loan 
repayment.  The  repayment  period  for  a 
Federal  Direct  PLUS  Loan  begins  on  the 
day  after  the  loan  is  fully  disbursed. 
Interest  begins  to  accrue  on  the  date  the 
first  installment  is  disbursed.  A 
borrower  is  obligated  to  repay  the  loan 
under  paragraph  (a)  of  this  section 
during  the  repayment  period. 

(f)  Federal  Direct  Consolidation  Loan 
repayment.  The  repayment  period  for  a 
Federal  Direct  Consolidation  Loan 
begins  on  the  day  after  the  loan  is  made. 
The  borrower  is  obligated  to  repay  the 
loan  under  paragraph  (a)  of  this  section 
during  the  repayment  period. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.208  Repayment  plans. 

(a)  General.  (1)  A  borrower  may  repay 
a  Federal  Direct  Stafford  Loan,  a  Federal 
Direct  Unsubsidized  Stafford  Loan,  a 
Federal  Direct  Subsidized  Consolidation 
Loan,  or  a  Federal  Direct  Unsubsidized 
Consolidation  Loan  under  the  standard 
repayment  plan,  the  extended 
repayment  plan,  the  graduated 
repayment  plan,  or  the  income 
contingent  repayment  plan. 

(2)  A  borrower  may  repay  a  Federal 
Direct  PLUS  Loan  or  a  Federal  Direct 
PLUS  Consolidation  Loan  under  the 
standard  repayment  plan,  the  extended 
repayment  plan,  or  the  graduated 
repayment  plan. 

(3)  The  Secretary  may  provide  an 
alternative  repayment  plan  in 
accordance  with  paragraph  (g)  of  this 
section. 

(4)  All  Direct  Loans  obtained  by  one 
borrower  must  be  repaid  together  under 
the  same  repayment  plan,  except  that  a 
borrower  of  a  Federal  Direct  PLUS  Loan 
or  a  Federal  Direct  PLUS  Consolidation 
Loan  may  repay  the  Federal  Direct 
PLUS  Loan  or  the  Federal  Direct  PLUS 
Consolidation  Loan  separately  from 
other  Direct  Loans  obtained  by  that 
borrower. 

(b)  Standard  repayment  plan.  (1) 
Under  the  standard  repayment  plan,  a 
borrower  shall  repay  a  loan  in  full 
within  ten  years  from  the  date  the  loan 
entered  repayment  by  making  fixed 
monthly  payments. 

(2)  Periods  of  authorized  deferment  or 
forbearance  are  not  included  in  the  ten- 
year  repayment  period. 

(3)  A  borrower’s  payments  under  the 
standard  repayment  plan  tire  at  least  $50 
per  month,  except  that  a  borrower’s 
final  payment  may  be  less  than  $50. 

(4)  The  fixed  monthly  repayment 
amount  may  be  adjusted  to  reflect 
changes  in  the  variable  interest  rate 
identified  in  §  685.202(a). 


34283 


Federal  Register  /  Vol. 


(c)  Extended  repayment  plan.  (1) 

Under  the  extended  repayment  plan,  a 
borrower  shall  repay  a  loan  in  full  by 
making  fixed  monthly  payments  within 
an  extended  period  of  time  that  varies 
with  the  total  amount  of  the  borrower’s 
loans,  as  described  in  paragraph  (e)  of 
this  section. 

(2)  Periods  of  deferment  and 
forbearance  are  not  included  in  the 
number  of  years  of  repayment. 

(3)  A  borrower  makes  fixed  monthly 
payments  of  at  least  $50,  except  that  a 
borrower’s  final  payment  may  be  less 
than  $50. 

(4)  The  fixed  monthly  repayment 
amount  may  be  adjusted  to  reflect 
changes  in  the  variable  interest  rate 
identified  in  §  685.202(a). 

(d)  Graduated  repayment  plan.  (1) 
Under  the  graduated  repayment  plan,  a 
borrower  shall  repay  a  loan  in  full  by 
making  payments  at  two  or  more  levels 
within  a  period  of  time  that  varies  with 
the  total  amount  of  the  borrower’s  loans, 
as  described  in  paragraph  (e)  of  this 
section. 

(2)  The  monthly  repayment  amount 
may  be  adjusted  to  reflect  changes  in  the 
variable  interest  rate  identified  in 

§  685.202(a). 

(3)  No  scheduled  payment  under  the 
graduated  repayment  plan  may  be  less 
than  the  amount  of  interest  accrued  on 
the  loan  between  monthly  payments, 
less  than  50%  of  the  payment  amount 
that  would  be  required  under  the 
standard  repayment  plan,  or  more  than 
150%  of  the  payment  amount  that 
would  be  required  under  the  standard 
repayment  plan. 

(e)  Repayment  period  for  the  extended 
and  graduated  plans.  Under  the 
extended  and  graduated  repayment 
plans,  if  the  total  amount  of  the 
borrower’s  Direct  Loans  is — 

(1)  Less  than  $10,000,  the  borrower 
shall  repay  the  loans  within  12  years  of 
entering  repayment; 

(2)  Greater  than  or  equal  to  $10,000 
but  less  than  $20,000,  the  borrower  shall 
repay  the  loans  within  15  years  of 
entering  repayment; 

(3)  Greater  than  or  equal  to  $20,000 
but  less  than  $40,000,  the  borrower  shall 
repay  the  loans  within  20  years  of 
entering  repayment; 

(4)  Greater  than  or  equal  to  $40,000 
but  less  than  $60,000,  the  borrower  shall 
repay  the  loans  within  25  years  of 
entering  repayment;  and 

(5)  Greater  than  or  equal  to  $60,000, 
the  borrower  shall  repay  the  loans 
within  30  years  of  entering  repayment. 

(f)  Income  contingent  repayment  plan. 

(1)  Under  the  income  contingent 
repayment  plan,  a  borrower’s  monthly 
repayment  amount  is  generally  based  on 
the  total  amount  of  the  borrower’s  (and. 
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in  some  circumstances,  the  borrower’s 
spouse’s)  Direct  Loans,  family  size,  and 
Adjusted  Gross  Income  (AGI)  reported 
by  the  borrower  for  the  most  recent  year 
for  which  the  Secretary  has  obtained 
income  information.  In  the  case  of  a 
married  borrower  who  files  a  joint 
Federal  income  tax  return  and  is  not 
repaying  loans  jointly  with  a  spouse 
under  §  685.209(a)(3),  the  borrower’s 
AGI  includes  the  income  ef  the 
borrower’s  spouse.  A  borrower  shall 
make  payments  on  a  loan  until  the  loan 
is  repaid  in  full  or  until  the  loan  has 
been  in  repayment  through  the  end  of 
the  income  contingent  repayment 
period. 

(2)  The  regulations  in  effect  at  the 
time  a  borrower’s  first  Direct  Loan 
enters  repayment  govern  the  method  for 
determining  the  borrower’s  monthly 
repayment  amount  for  all  of  the 
borrower’s  Direct  Loans,  unless — 

(1)  The  Secretary  amends  the 
regulations  relating  to  a  borrower’s 
monthly  repayment  amount  under  the 
income  contingent  repayment  plan;  and 

(ii)  The  borrower  submits  a  written 
request  that  the  amended  regulations 
apply  to  the  repayment  of  the 
borrower’s  Direct  Loans. 

(3)  Provisions  governing  the  income 
contingent  repayment  plan  are  set  out  in 
§  685.209. 

(g)  Alternative  repayment.  (1)  The 
Secretary  may  provide  an  alternative 
repayment  plan  for  a  borrower  who 
demonstrates  to  the  Secretary’s 
satisfaction  that  the  terms  and 
conditions  of  the  repayment  plans 
specified  in  paragraphs  (b)  through  (f)  of 
this  section  are*not  adequate  to 
accommodate  the  borrower’s 
exceptional  circumstances. 

(2)  The  Secretary  may  require  a 
borrower  to  provide  evidence  of  the 
borrower’s  exceptional  circumstances 
before  permitting  the  borrower  to  repay 
a  loan  under  an  alternative  repayment 
plan. 

(3)  If  the  Secretary  agrees  to  permit  a 
borrower  to  repay  a  loan  under  an 
alternative  repayment  plan,  the 
Secretary  notifies  the  borrower  in 
writing  of  the  terms  of  the  plan.  After 
the  borrower  receives  notification  of  the 
terms  of  the  plan,  the  borrower  may 
accept  the  plan  or  choose  another 
repayment  plan. 

(4)  If  a  borrower’s  payment  under  the 
alternative  repayment  plan  is  less  than 
the  accrued  interest  on  the  loan,  the 
unpaid  interest  is  added  to  the  principal 
balance  of  the  loan. 

(Authority:  20  U.S.C.  1087a  et  seq.) 
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§  685.209  Income  contingent  repayment 
plan. 

(a) (1)  Under  the  income  contingent 
repayment  plan  described  in 

§  685.208(f),  a  borrower  may  choose  to 
repay  Direct  Loans  in  one  of  two  ways. 
The  borrower’s  options  are  described  in 
paragraphs  (b)  and  (c)  of  this  section. 

(2)  A  borrower  may  change  options 
under  the  income  contingent  repayment 
plan  by  notifying  the  Secretary  in 
writing.  However,  a  borrower  may 
change  options  no  more  frequently  than 
once  a  year.  The  Secretary  annually 
provides  the  borrower  with  estimates  of 
monthly  payment  amounts  under  each 
option. 

(3)  The  Secretary  may  determine  that 
special  circumstances,  such  as  a  loss  of 
employment  by  the  borrower  or  the 
borrower’s  spouse,  warrant  an 
adjustment  tn  the  borrower’s  repayment 
obligations. 

(4)  Married  borrowers  may  repay  their 
loans  jointly  if  they  meet  the  following 
requirements: 

(i)  Each  spouse  is  repaying  a  Direct 
Loan  under  the  same  option  of  the 
income  contingent  repayment  plan. 

(ii)  The  spouses  filed  a  joint  Federal 
income  tax  return  for  the  most  recent 
year  for  which  the  Secretary  has 
obtained  income  information. 

(iii)  The  spouses  submit  a  written 
request  that  includes  their  names  and 
social  security  numbers  to  the  Secretary. 

(5)  Examples  of  the  calculation  of  the 
monthly  repayment  amounts  under  both 
options  of  die  income  contingent 
repayment  plan  are  included  in 
Appendix  B  to  this  part. 

(b)  Option  1.  (1)  General,  (i)  In 
general,  under  Option  1,  a  borrower 
shall  make  monthly  payments 
calculated  using  a  percentage  of  the 
borrower’s  Adjusted  Gross  Income  (AGI) 
called  the  “payback  rate.”  The  payback 
rate  is  based  upon  the  total  amount  of 
the  borrower’s  Direct  Loans,  as 
described  under  paragraph  (b)(2)  of  this 
section.  The  minimum  payback  rate  is 
four  percent,  and  the  maximum  rate  is 
15  percent. 

(ii)  If  a  borrower  provides 
documentation  acceptable  to  the 
Secretary  that  the  borrower  has  one  or 
more  dependents  other  than  the 
borrower’s  spouse,  the  Secretary 
subtracts  from  the  borrower’s  monthly 
payment  a  family  size  adjustment  of 
seven  dollars  per  dependent  for  up  to 
five  dependents. 

(iii)  A  borrower’s  monthly  payment  is 
equal  to  the  borrower’s  AGI  multiplied 
by  the  payback  rate,  divided  by  12 
months,  minus  the  family  size 
adjustment  amount.  However,  if  the 
monthly  repayment  amount  is  less  tnan 


34284 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Rules  and  Regulations 


$25,  the  borrower  is  not  required  to 
make  a  payment. 

(2)  Payback  rate,  (i)  A  borrower’s 
payback  rate  is  based  upon  the 
borrower’s  Direct  Loan  debt  when  the 
borrower’s  first  loan  enters  repayment 
and  does  not  change  unless  the 
borrower  obtains  another  Direct  Loan  or 
the  borrower  and  the  borrower’s  spouse 
obtain  approval  to  repay  their  loans 
jointly  under  paragraph  (a)(4)  of  this 
section.  If  the  borrower  obtains  another 
Direct  Loan,  a  new  payback  rate  for  all 
of  the  borrower’s  Direct  Loans  is 
calculated  on  the  basis  of  the  combined 
amounts  of  the  loans  when  they  entered 
repayment. 

(ii)  If  the  total  amount  of  a  borrower’s 
Direct  Loans  is  less  than  or  equal  to 
$1,000,  the  payback  rate  is  four  percent. 
If  die  total  amount  of  a  borrower’s  Direct 
Loans  is  greater  than  $1,000,  the 
payback  rate  is  four  percent  plus  an 
additional  percent  that  begins  at  zero 
and  increases  at  a  rate  of  0.2  percent  for 
each  additional  $1,000  borrowed  up  to 

a  maximum  payback  rate  of  15  percent. 

(iii)  More  specifically,  if  the  total 
amount  of  a  borrower’s  Direct  Loans  is 
greater  than  $1,000,  the  payback  rate  is 
the  lesser  of  0.15  or  the  following:  0.04 
+  (debt -1,000)  (0.000002). 

(3)  Exception  for  certain  married 
borrowers.  The  combined  monthly 
payment  amount  for  married  borrowers 
who  repay  their  loans  jointly  under 
paragraph  (a)(4)  of  this  section  is  the 
total  of  the  individual  monthly  payment 
amounts  for  each  borrower  calculated 
under  paragraph  (b)(l)(iii)  of  this 
section.  The  amount  of  a  borrower’s 
individual  monthly  payment  amount  is 
applied  to  that  borrower’s  debt.  The 
payback  rate  for  each  borrower  is 
calculated  separately  on  the  basis  of  the 
amount  of  the  borrower’s  Direct  Loans. 
For  purposes  of  this  paragraph,  the 
Secretary  assumes  that  the  AGI  for  each 
borrower  is  proportionate  to  the  relative 
size  of  the  borrower’s  individual  debt 
and  subtracts  one  half  of  the  applicable 
family  size  adjustment  from  each 
borrower’s  monthly  payment  amount.  If 
the  combined  monthly  repayment 
amount  is  less  than  $25,  the  borrowers 
are  not  required  to  make  a  payment. 

(c)  Option  2.  (1)  General,  (ij  In 
general,  under  Option  2,  a  borrower 
shall  make  monthly  payments  as 
calculated  under  Option  1,  except  that 
no  monthly  payment  exceeds  the 
amount  the  borrower  would  repay  over 
12  years  using  standard  amortization. 
The  Secretary  calculates  the  12-year 
standard  amortization  amount  on  the 
basis  of  the  interest  rate  in  effect  when 
the  borrower  chooses  Option  2.  The 
amount  a  borrower  would  repay  over  12 
years  using  standard  amortization  is 


determined  without  any  family  size 
adjustment  or  minimum  monthly 
repayment  amount. 

(ii)  More  specifically,  if  a  borrower 
chooses  Option  2  under  the  income 
contingent  repayment  plan — 

(A)  The  borrower’s  payments  do  not 
exceed  the  12-year  standard 
amortization  amount  regardless  of  the 
borrower’s  income; 

(B)  The  borrower’s  repayment  period 
may  be  extended  beyond  the  repayment 
period  under  Option  1  (but  not  beyond 
the  25-year  maximum  period  described 
in  §  685.209(d)(2)(i));  and 

(C)  Interest  accrues  throughout  the 
repayment  period  and  is  capitalized 
until  the  limitation  on  capitalization  of 
interest  in  paragraph  (d)(3)  of  this 
section  is  reached. 

(iii)  Exception  for  certain  married 
borrowers.  The  combined  monthly 
payment  amount  for  married  borrowers 
who  repay  their  loans  jointly  under 
paragraph  (a)(4)  of  this  section  is  the 
total  of  the  individual  monthly  payment 
amounts  for  each  borrower  calculated 
under  paragraph  (b)(l)(iii)  of  this 
section,  unless  the  combined  amount 
exceeds  the  12-year  standard 
amortization  amount.  If  the  combined 
amount  exceeds  the  12-year  standard 
amortization  amount,  the  couple  pays 
the  12-year  standard  amortization 
amount,  and  the  amount  applied  to  each 
borrower’s  debt  is  determined  by 
calculating  the  12-year  standard 
amortization  amount  for  that  borrower’s 
debt. 

(d)  Other  features  of  the  income 
contingent  repayment  plan.  (1) 
Alternative  documentation  of  income.  If 
a  borrower’s  AGI  is  not  available  or  if, 
in  the  Secretary’s  opinion,  the 
borrower’s  reported  AGI  does  not 
reasonably  reflect  the  borrower’s  current 
income,  the  Secretary  may  use  other 
documentation  of  income  provided  by 
the  borrower  to  calculate  the  borrower’s 
monthly  repayment  amount. 

(2)  Repayment  period,  (i)  The 
maximum  repayment  period  under  the 
income  contingent  repayment  plan  is  25 
years. 

(ii)  The  repayment  period  does  not 
include  periods  in  which  the  borrower 
makes  payments  under  the  standard, 
extended,  graduated,  or  alternative 
repayment  plan  or  periods  of  authorized 
deferment  or  forbearance. 

(iii)  If  a  borrower  repays  more  than 
one  loan  under  the  income  contingent 
repayment  plan,  a  separate  repayment 
period  for  each  loan  begins  when  that 
loan  enters  repayment. 

(iv)  If  a  borrower  has  not  repaid  a  loan 
in  full  at  the  end  of  the  25-year 
repayment  period  under  the  income 
contingent  repayment  plan,  the 


Secretary  cancels  the  unpaid  portion  of 
the  loan. 

(v)  At  the  beginning  of  the  repayment 
period,  a  borrower  shall  make  monthly 
payments  of  the  amount  of  interest  that 
accrues  on  the  borrower’s  Direct  Loans 
until  the  Secretary  calculates  the 
borrower’s  monthly  repayment  amount 
on  the  basis  of  the  borrower’s  income. 

(3)  Limitation  on  capitalization  of 
interest.  If  the  amount  of  a  borrower’s 
monthly  payment  is  less  than  the 
accrued  interest,  the  unpaid  interest  is 
capitalized  until  the  outstanding 
principal  amount  increases  to  one  and 
one-half  times  the  original  principal 
amount.  After  the  outstanding  principal 
amount  reaches  one  and  one-half  times 
the  original  amount,  interest  continues 
to  accrue  but  is  not  capitalized. 

(4)  Notification  of  terms  and 
conditions.  When  a  borrower  selects  or 
is  required  by  the  Secretary  to  repay  a 
loan  under  the  income  contingent 
repayment  plan,  the  Secretary  notifies 
the  borrower  of  the  terms  and 
conditions  of  the  plan,  including — 

(i)  That  the  Internal  Revenue  Service 
will  disclose  certain  tax  return 
information  to  the  Secretary  or  the 
Secretary’s  agents;  and 

(ii)  That  if  the  borrower  believes  that 
special  circumstances  warrant  an 
adjustment  to  the  borrower’s  repayment 
obligations,  as  described  in 

§  685.209(a)(3),  the  borrower  may 
contact  the  Secretary  and  obtain  the 
Secretary’s  determination  as  to  whether 
an  adjustment  is  appropriate. 

(5)  Consent  to  disclosure  of  tax  return 
information,  (i)  A  borrower  shall 
provide  written  consent  to  the 
disclosure  of  certain  tax  return 
information  by  the  Internal  Revenue 
Service  (IRS)  to  agents  of  the  Secretary 
for  purposes  of  calculating  a  monthly 
repayment  amount  and  servicing  and 
collecting  a  loan  under  the  income 
contingent  repayment  plan.  The 
borrower  shall  provide  consent  by 
signing  a  consent  form,  developed 
consistent  with  26  CFR  301.6103(c)-l 
and  provided  to  the  borrower  by  the  — 
Secretary,  and  shall  return  the  signed 
form  to  the  Secretary. 

(ii)  The  borrower  shall  consent  to 
disclosure  of  the  borrower’s  taxpayer 
identity  information  as  defined  in  26 
U.S.C.  6103(b)(6),  tax  filing  status,  and 
AGI. 

(iii)  The  borrower  shall  provide 
consent  for  a  period  of  five  years  from 
the  date  the  borrower  signs  the  consent 
form.  The  Secretary  provides  the 
borrower  a  new  consent  form  before  that 
period  expires.  The  IRS  does  not 
disclose  tax  return  information  after  the 
IRS  has  processed  a  borrower’s 
withdrawal  of  consent. 
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(iv)  The  Secretary  designates  the 
standard  repayment  plan  for  a  borrower 
who  selects  the  income  contingent 
repayment  plan  but — 

(A)  Fails  to  provide  the  required 
written  consent; 

■  (B)  Fails  to  renew  written  consent 
upon  the  expiration  of  the  five-year 
period  for  consent;  or 

(C)  Withdraws  consent  and  does  not 
select  another  repayment  plan. 

(v)  If  a  borrower  defaults  and  the 
Secretary  designates  the  income 
contingent  repayment  plan  for  the 
borrower  but  the  borrower  fails  to 
provide  the  required  written  consent, 
the  Secretary  consults  with  the  borrower 
prior  to  establishing  a  repayment  plan 
for  the  borrower. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.21 0  Choice  of  repayment  plan. 

(a)  Initial  selection  of  a  repayment 
plan.  (1)  Before  a  Direct  Loan  enters  into 
repayment,  the  Secretary  provides  the 
borrower  a  description  of  the  available 
repayment  plans  and  requests  the 
borrower  to  select  one.  A  borrower  may 
select  a  repayment  plan  before  the  loan 
enters  repayment  by  notifying  the 
Secretary  of  the  borrower’s  selection  in 
writing. 

(2)  If  a  borrower  does  not  select  a 
repayment  plan  within  45  days  after  the 
Secretary  provides  the  borrower  with  a 
description  of  available  repayment 
plans,  the  Secretary  designates  the 
standard  repayment  plan  described  in 
§  685.208(b)  for  the  borrower. 

(b)  Changing  repayment  plans.  (1)  A 
borrower  may  change  repayment  plans 
at  any  time  after  the  loan  has  entered 
repayment  by  notifying  the  Secretary  in 
writing.  However,  a  borrower  who  is 
repaying  a  defaulted  loan  under  the 
income  contingent  repayment  plan 
under  §  685.211(c)(3)(ii)  may  not  change 
to  another  repayment  plan  unless — 

(1)  The  borrower  was  required  to  and 
did  make  a  payment  under  the  income 
contingent  repayment  plan  in  each  of 
the  prior  six  months;  and 

(ii)  The  borrower  makes  and  the 
Secretary  approves  a  request  to  change 
plans. 

(2)  (i)  A  borrower  may  not  change  to 
a  repayment  plan  that  has  a  maximum 
repayment  period  of  less  than  the 
number  of  years  the  loan  has  already 
been  in  repayment,  except  that  a 
borrower  may  change  to  the  income 
contingent  repayment  plan  at  any  time. 

(ii)  If  a  borrower  changes  plans,  the 
repayment  period  is  the  period  provided 
for  under  the  borrower’s  new  repayment 
plan,  calculated  from  the  date  the  loan 
initially  entered  repayment.  However,  if 
a  borrower  changes  to  the  income 
contingent  repayment  plan,  the 


repayment  period  is  calculated  as 
described  in  §  685.209(d)(2). 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.21 1  Miscellaneous  repaymen  t 
provisions. 

(a)  Payment  application  and 
prepayment.  (1)  The  Secretary  applies 
any  payment  first  to  any  accrued 
charges  and  collection  costs,  then  to  any 
outstanding  interest,  and  then  to 
outstanding  principal. 

(2)  A  borrower  may  prepay  all  or  part 
of  a  loan  at  any  time  without  penalty. 

If  a  borrower  pays  any  amount  in  excess 
of  the  amount  due,  the  excess  amount 
is  a  prepayment. 

(3)  If  a  prepayment  equals  or  exceeds 
the  monthly  repayment  amount  under 
the  borrower’s  repayment  plan,  the 
Secretary — 

(1)  Applies  the  prepaid  amount 
according  to  paragraph  (a)(1)  of  this 
section; 

(ii)  Advances  the  due  date  of  the  next 
payment  unless  the  borrower  requests 
otherwise;  and 

(iii)  Notifies  the  borrower  of  any 
revised  due  date  for  the  next  payment. 

(4)  If  a  prepayment  is  less  than  the 
monthly  repayment  amount,  the 
Secretary  applies  the  prepayment 
according  to  paragraph  (a)(1)  of  this 
section. 

(b)  Refunds  from  schools.  The 
Secretary  applies  any  refund  due  to  a 
borrower  that  the  Secretary  receives 
from  a  school  under  §  668.22  to  the 
borrower’s  outstanding  principal. 

(c)  Default.  (1)  Acceleration.  If  a 
borrower  defaults  on  a  Direct  Loan,  the 
entire  unpaid  balance  and  accrued 
interest  are  immediately  due  and 
payable. 

(2)  Collection  charges.  If  a  borrower 
defaults  on  a  Direct  Loan,  the  Secretary 
assesses  collection  charges  in 
accordance  with  §  685.202(e). 

(3)  Collection  of  a  defaulted  loan,  (i) 
The  Secretary  may  take  any  action 
authorized  by  law  to  collect  a  defaulted 
Direct  Loan  including,  but  not  limited 
to.  filing  a  lawsuit  against  the  borrower, 
reporting  the  default  to  national  credit 
bureaus,  requesting  the  Internal 
Revenue  Service  to  offset  the  borrower's 
Federal  income  tax  refund,  and 
garnishing  the  borrower’s  wages. 

(ii)  If  a  borrower  defaults  on  a  Federal 
Direct  Stafford  Loan,  a  Federal  Direct 
Unsubsidized  Stafford  Loan,  a  Federal 
Direct  Unsubsidized  Consolidation  Loan 
or  a  Federal  Direct  Subsidized 
Consolidation  Loan,  the  Secretary  may 
designate  the  income  contingent 
repayment  plan  for  the  borrower. 

(d)  Ineligible  borrowers.  (1)  The 
Secretary  determines  that  a  borrower  is 
ineligible  if,  at  the  time  the  loan  was 
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made  and  without  the  school’s  or  the 
Secretary’s  knowledge,  the  borrower  (or 
the  student  on  whose  behalf  a  parent 
borrowed)  provided  false  or  erroneous 
information  or  took  actions  that  caused 
the  borrower  or  student — 

(1)  To  receive  a  loan  for  which  the 
borrower  is  wholly  or  partially 
ineligible; 

(ii)  To  receive  interest  benefits  for 
which  the  borrower  was  ineligible;  or 

(iii)  To  receive  loan  proceeds  for  a 
period  of  enrollment  for  which  the 
borrower  was  not  eligible. 

(2)  If  the  Secretary  makes  the 
determination  described  in  paragraph 
(d)(1)  of  this  section,  the  Secretary  sends 
an  ineligible  borrower  a  demand  letter 
that  requires  the  borrower  to  repay  some 
or  all  of  a  loan,  as  appropriate.  The 
demand  letter  requires  that  within  30 
days  of  the  borrower’s  receipt  of  the 
letter,  the  borrower  repay  any  principal 
amount  for  which  the  borrower  is 
ineligible  and  any  accrued  interest, 
including  interest  subsidized  by  the 
Secretary,  through  the  previous  quarter. 

(3)  If  a  borrower  fails  to  comply  with 
the  demand  letter  described  in 
paragraph  (d)(2)  of  this  section,  the 
borrower  is  in  default. 

(4)  A  borrower  may  not  consolidate  a 
loan  under  §  685.215  for  which  the 
borrower  is  wholly  or  partially 
ineligible. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.212  Discharge  of  a  loan  obligation. 

(a)  Death.  If  the  Secretary  receives 
acceptable  documentation  that  a 
borrower  (or  the  student  on  whose 
behalf  a  parent  borrowed)  has  died,  the 
Secretary  discharges  the  obligation  of 
the  borrower  and  any  endorser  to  make 
any  further  payments  on  the  loan. 

(b)  Total  and  permanent  disability.  If 
the  Secretary  receives  acceptable 
documentation  that  a  borrower  has 
become  totally  and  permanently 
disabled,  the  Secretary  discharges  the 
obligation  of  the  borrower  and  any 
endorser  to  make  any  further  payments 
on  the  loan.  A  borrower  is  not 
considered  totally  and  permanently 
disabled  based  on  a  condition  that 
existed  at  the  time  the  borrower  applied 
for  the  loan  unless  the  borrower’s 
condition  substantially  deteriorated 
after  the  loan  was  made  so  as  to  render 
the  borrower  totally  and  permanently 
disabled. 

(c)  Bankruptcy.  If  a  borrower’s 
obligation  to  repay  a  loan  is  discharged 
in  bankruptcy,  the  Secretary  does  not 
require  the  borrower  or  any  endorser  to 
make  any  further  payments  on  the  loan. 

(d)  Closed  schools.  If  a  borrower 
meets  the  requirements  in  §  685.213,  the 
Secretary  discharges  the  obligation  of 
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the  borrower  and  any  endorser  to  make 
any  further  payments  on  the  loan. 

(e)  False  certification  and 
unauthorized  disbursement.  If  a 
borrower  meets  the  requirements  in 
§  685.214,  the  Secretary  discharges  the 
obligation  of  the  borrower  and  any 
endorser  to  make  any  further  payments 
on  the  loan. 

(0  Payments  received  after  eligibility 
for  discharge.  The  Secretary  returns  to 
the  sender  or,  for  a  discharge  based  on 
death,  the  borrower’s  estate,  those 
payments  received  after  the 
requirements  for  discharge  have  been 
met. 

(g)  Loan  forgiveness  demonstration 
program.  If  funds  are  appropriated  for 
the  loan  forgiveness  demonstration 
program  authorized  by  section  428J  of 
the  Act,  the  Secretary  follows  the 
procedures  and  applies  the  standards  in 
34  CFR  682.215  for  borrowers  under  the 
Direct  Loan  Program. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§  685.21 3  Closed  school  discharge. 

(a)  General.  (1)  The  Secretary 
discharges  the  borrower’s  (and  any 
endorser’s)  obligation  to  repay  a  Direct 
Loan  in  accordance  with  the  provisions 
of  this  section  if  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed)  did  not  complete  the  program 
of  study  for  which  the  loan  was  made 
because  the  school  at  which  the 
borrower  (or  student)  was  enrolled 
closed,  as  described  in  paragraph  (c)  of 
this  section. 

(2)  For  purposes  of  this  section — 

(1)  A  school’s  closure  date  is  the  date 
that  the  school  ceases  to  provide 
educational  instruction  in  all  programs, 
as  determined  by  the  Secretary;  and 

(ii)  “School”  means  a  school’s  main 
campus  or  any  location  or  branch  of  the 
main  campus. 

(b)  Relief  pursuant  to  discharge.  (1) 
Discharge  under  this  section  relieves  the 
borrower  of  any  past  or  present 
obligation  to  repay  the  loan  and  any 
accrued  charges  or  collection  costs  with 
respect  to  the  loan. 

(2)  The  discharge  of  a  loan  under  this 
section  qualifies  the  borrower  for 
reimbursement  of  amounts  paid 
voluntarily  or  through  enforced 
collection  on  the  loan. 

(3)  The  Secretary  does  not  regard  a 
borrower  who  has  defaulted  on  a  loan 
discharged  under  this  section  as  in 
default  on  the  loan  after  discharge,  and 
such  a  borrower  is  eligible  to  receive 
assistance  under  programs  authorized 
by  title  IV  of  the  Act. 

(4)  The  Secretary  reports  the 
discharge  of  a  loan  under  this  section  to 
all  credit  reporting  agencies  to  which 


the  Secretary  previously  reported  the 
status  of  the  loan. 

(c)  Borrower  qualification  for 
discharge.  In  order  to  qualify  for 
discharge  of  a  loan  under  this  section, 
a  borrower  shall  submit  to  the  Secretary 
a  written  request  and  sworn  statement, 
and  the  factual  assertions  in  the 
statement  must  be  true.  The  statement 
need  not  be  notarized  but  must  be  made 
by  the  borrower  under  penalty  of 
perjury.  In  the  statement,  the  borrower 
shall — 

(1)  State  that  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed) — 

(1)  Received  the  proceeds  of  a  loan  to 
attend  a  school; 

(ii)  Did  not  complete  the  program  of 
study  at  that  school  because  the  school 
closed  while  the  student  was  enrolled, 
or  the  student  withdrew  from  the  school 
not  more  than  90  days  before  the  school 
closed  (or  longer  in  exceptional 
circumstances);  and 

(iii)  Did  not  complete  the  program  of 
study  through  a  teach-out  at  another 
school  or  by  transferring  academic 
credits  or  hours  earned  at  the  closed 
school  to  another  school; 

(2)  State  whether  the  borrower  (or 
student)  has  made  a  claim  with  respect 
to  the  school’s  closing  with  any  third 
party,  such  as  the  holder  of  a 
performance  bond  or  a  tuition  recovery 
program,  and,  if  so,  the  amount  of  any 
payment  received  by  the  borrower  (or 
student)  or  credited  to  the  borrower’s 
loan  obligation;  and 

(3)  State  that  the  borrower  (or 
student) — 

(i)  Agrees  to  provide  to  the  Secretary 
upon  request  other  documentation 
reasonably  available  to  the  borrower 
that  demonstrates  that  the  borrower 
meets  the  qualifications  for  discharge 
under  this  section;  and 

(ii)  Agrees  to  cooperate  with  the 
Secretary  in  enforcement  actions  in 
accordance  with  paragraph  (d)  of  this 
section  and  to  transfer  any  right  to 
recovery  against  a  third  party  to  the 
Secretary  in  accordance  with  paragraph 
(e)  of  this  section. 

(d)  Cooperation  by  borrower  in 
enforcement  actions.  (1)  In  order  to 
obtain  a  discharge  under  this  section,  a 
borrower  shall  cooperate  with  the 
Secretary  in  any  judicial  or 
administrative  proceeding  brought  by 
the  Secretary  to  recover  for  amounts 
discharged  or  to  take  other  enforcement 
action  with  respect  to  the  conduct  on 
which  the  discharge  was  based.  At  the 
request  of  the  Secretary  and  upon  the 
Secretary’s  tendering  to  the  borrower 
the  fees  and  costs  that  are  customarily 
provided  in  litigation  to  reimburse 
witnesses,  the  borrower  shall — 


(1)  Provide  testimony  regarding  any 
representation  made  by  the  borrower  to 
support  a  request  for  discharge; 

(ii)  Produce  any  documents 
reasonably  available  to  the  borrower 
with  respect  to  those  representations; 
and 

(iii)  If  required  by  the  Secretary, 
provide  a  sworn  statement  regarding 
those  documents  and  representations. 

(2)  The  Secretary  denies  the  request 
for  a  discharge  or  revokes  the  discharge 
of  a  borrower  who — 

(1)  Fails  to  provide  the  testimony, 
documents,  or  a  sworn  statement 
required  under  paragraph  (d)(1)  of  this 
section;  or 

(ii)  Provides  testimony,  documents,  or 
a  sworn  statement  that  does  not  support 
the  material  representations  made  by 
the  borrower  to  obtain  the  discharge. 

(e)  Transfer  to  the  Secretary  of 
borrower’s  right  of  recovery  against  third 
parties.  (1)  Upon  discharge  under  this 
section,  the  borrower  is  deemed  to  have 
assigned  to  and  relinquished  in  favor  of 
the  Secretary  any  right  to  a  loan  refund 
(up  to  the  amount  discharged)  that  the 
borrower  (or  student)  may  have  by 
contract  or  applicable  law  with  respect 
to  the  loan  or  the  enrollment  agreement 
for  the  program  for  which  the  loan  was 
received,  against  the  school,  its 
principals,  its  affiliates  and  their 
successors,  its  sureties,  and  any  private 
fund,  including  the  portion  of  a  public 
fund  that  represents  funds  received 
from  a  private  party. 

(2)  The  provisions  of  this  section 
apply  notwithstanding  any  provision  of 
State  law  that  would  otherwise  restrict 
transfer  of  those  rights  by  the  borrower 
(or  student),  limit  or  prevent  a  transferee 
from  exercising  those  rights,  or  establish 
procedures  or  a  scheme  of  distribution 
that  would  prejudice  the  Secretary’s 
ability  to  recover  on  those  rights. 

(3)  Nothing  in  this  section  limits  or 
forecloses  the  borrower’s  (or  student’s) 
right  to  pursue  legal  and  equitable  relief 
regarding  disputes  arising  from  matters 
unrelated  to  the  discharged  Direct  Loan. 

(f)  Discharge  procedures.  (1)  After 
confirming  the  date  of  a  school’s 
closure,  the  Secretary  identifies  any 
Direct  Loan  borrower  (or  student  on 
whose  behalf  a  parent  borrowed)  who 
appears  to  have  been  enrolled  at  the 
school  on  the  school  closure  date  or  to 
have  withdrawn  not  more  than  90  days 
prior  to  the  closure  date. 

(2)  If  the  borrower’s  current  address  is 
known,  the  Secretary  mails  the  borrower 
a  discharge  application  and  an 
explanation  of  the  qualifications  and 
procedures  for  obtaining  a  discharge. 
The  Secretary  also  promptly  suspends 
any  efforts  to  collect  from  the  borrower 
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on  any  affected  loan.  The  Secretary  may 
continue  to  receive  borrower  payments. 

(3)  If  the  borrower’s  current  address  is 
unknown,  the  Secretary  attempts  to 
locate  the  borrower  and  determines  the 
borrower’s  potential  eligibility  for  a 
discharge  under  this  section  by 
consulting  with  representatives  of  the 
closed  school,  the  school’s  licensing 
agency,  the  school’s  accrediting  agency, 
and  other  appropriate  parties.  If  the 
Secretary  learns  the  new  address  of  a 
borrower,  the  Secretary  mails  to  the 
borrower  a  discharge  application  and 
explanation  and  suspends  collection,  as 
described  in  paragraph  (f)(2)  of  this 
section. 

(4)  If  a  borrower  fails  to  submit  the 
written  request  and  sworn  statement 
described  in  paragraph  (c)  of  this 
section  within  60  days  of  the  Secretary’s 
mailing  the  discharge  application,  the 
Secretary  resumes  collection  and  grants 
forbearance  of  principal  and  interest  for 
the  period  in  which  collection  activity 
was  suspended.  The  Secretary  may 
capitalize  any  interest  accrued  and  not 
paid  during  that  period. 

(5)  If  the  Secretary  determines  that  a 
borrower  who  requests  a  discharge 
meets  the  qualifications  for  a  discharge, 
the  Secretary  notifies  the  borrower  in 
writing  of  that  determination. 

(6)  If  the  Secretary  determines  that  a 
borrower  who  requests  a  discharge  does 
not  meet  the  qualifications  for  a 
discharge,  the  Secretary  notifies  that 
borrower  in  writing  of  that 
determination  and  the  reasons  for  the 
determination. 

(Authority:  20  U.S.C.  1087a  et  seq.J 

§  685.2 1 4  Discharge  for  false  certification 
of  student  eligibility  or  unauthorized 
payment 

(a)  (1)  False  certification.  The 
Secretary  discharges  a  borrower’s  (  and 
any  endorser’s)  obligation  to  repay  a 
Direct  Loan  in  accordance  with  the 
provisions  of  this  section  if  a  school 
falsely  certifies  the  eligibility  of  the 
borrower  (or  the  student  on  whose 
behalf  a  parent  borrowed)  to  receive  the 
loan.  The  Secretary  considers  a 
student’s  eligibility  to  borrow  to  have 
been  falsely  certified  by  the  school  if  the 
school — 

(1)  Admitted  the  student  on  the  basis 
of  ability  to  benefit  from  its  training  and 
the  student  did  not  meet  the 
requirements  for  admission  described  in 
34  CFR  Part  668  and  section  484(d)  of 
the  Act,  as  applicable;  or 

(ii)  Signed  the  borrower  's  name  on  the 
loan  application  or  promissory  note 
without  the  borrower’s  authorization. 

(2)  Unauthorized  payment.  The 
Secretary  discharges  a  borrower’s  (and 
any  endorser’s)  obligation  to  repay  a 


Direct  Loan  if  the  school,  without  the 
borrower’s  authorization,  endorsed  the 
borrower’s  loan  check  or  signed  the 
borrower's  authorization  for  electronic 
funds  transfer,  unless  the  proceeds  of 
the  loan  were  delivered  to  the  student 
or  applied  to  charges  owed  by  the 
student  to  the  school. 

(b)  Relief  pursuant  to  discharge.  (1) 
Discharge  for  false  certification  under 
paragraph  (a)(1)  of  this  section  relieves 
the  borrower  of  any  past  or  present 
obligation  to  repay  the  loan  and  any 
accrued  charges  and  collection  costs 
with  respect  to  the  loan. 

(2)  Discharge  for  unauthorized 
payment  under  paragraph  (a)(2)  of  this 
section  relieves  the  borrower  of  the 
obligation  to  repay  the  amount  of  the 
payment  discharged. 

(3)  The  discharge  under  this  section 
qualifies  the  borrower  for 
reimbursement  of  amounts  paid 
voluntarily  or  through  enforced 
collection  on  the  discharged  loan  or 
payment. 

(4)  The  Secretary  does  not  regard  a 
borrower  who  has  defaulted  on  a  loan 
discharged  under  this  section  as  in 
default  on  the  loan  after  discharge,  and 
such  a  borrower  is  eligible  to  receive 
assistance  under  programs  authorized 
by  title  IV  of  the  Act. 

(5)  The  Secretary  reports  the 
discharge  under  this  section  to  all  credit 
reporting  agencies  to  which  the 
Secretary  previously  reported  the  status 
of  the  loan. 

(c)  Borrower  qualification  for 
discharge.  In  order  to  qualify  for 
discharge  under  this  section,  the 
borrower  shafi-submit  to  the  Secretary  a 
written  request  and  a  sworn  statement, 
and  the  factual  assertions  in  the 
statement  must  be  true.  The  statement 
need  not  be  notarized  but  must  be  made 
by  the  borrower  under  penalty  of 
perjury.  In  the  statement,  the  borrower 
shall  meet  the  following  requirements: 

(1)  Ability  to  benefit.  In  the  case  of  a 
borrower  requesting  a  discharge  based 
on  the  school’s  defective  testing  of  the 
student’s  ability  to  benefit,  the  borrower 
shall  state  that  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed) — 

(i)  Received  a  disbursement  of  a  loan 
to  attend  a  school; 

(ii)  Received  a  Direct  Loan  at  that 
school  On  the  basis  of  an  ability  to 
benefit  from  the  school’s  training  and 
did  not  meet  the  eligibility  requirements 
described  in  34  CFR  Part  668  and 
section  484(d)  of  the  Act.  as  applicable; 
and 

(iii)  Either — 

(A)  Withdrew  from  the  school  and  did 
not  find  employment  in  the  occupation 


for  which  the  training  program  was 
intended;  or 

(B)  Completed  the  training  program 
for  which  the  loan  was  made,  attempted 
to  obtain  employment  in  the  occupation 
for  which  the  program  was  intended, 
and  was  not  able  to  find  employment  in 
that  occupation  or  obtained 
employment  in  that  occupation  only 
after  receiving  additional  training  that 
was  not  provided  by  the  school  that 
certified  the  loan. 

(2)  Unauthorized  loan.  In  the  case  of 
a  borrower  requesting  a  discharge 
because  the  school  signed  the 
borrower’s  name  on  the  loan  application 
or  promissory'  note  without  the 
borrower’s  authorization,  the  borrower 
shall —  • 

(i)  State  that  he  or  she  did  not  sign  the 
document  in  question  or  authorize  the 
school  to  do  so;  and 

(ii)  Provide  five  different  specimens  of 
his  or  her  signature,  twro  of  which  must 
be  within  one  year  before  or  after  the 
date  of  the  contested  signature. 

(3)  Unauthorized  payment.  In  the  case 
of  a  borrower  requesting  a  discharge 
because  the  school,  without  the 
borrower’s  authorization,  endorsed  the 
borrower’s  loan  check  or  signed  the 
borrower’s  authorization  for  electronic 
funds  transfer,  the  borrower  shall — 

(i)  State  that  he  or  she  did  not  endorse 
the  loan  check  or  sign  the  authorization 
for  electronic  funds  transfer  or  authorize 
the  school  ta  do  so; 

(ii)  Provide  five  different  specimens  of 
his  or  her  signature,  two  of  which  must 
be  within  one  year  before  or  after  the 
date  of  the  contested  signature; 

(iii)  State  that  the  proceeds  of  the 
contested  disbursement  were  not 
delivered  to  the  student  or  applied  to 
charges  owed  by  the  student  to  the 
school. 

(4)  Claim  to  third  party.  The  borrower 
shall  state  whether  the  borrower  (or 
student)  has  made  a  claim  with  respect  . 
to  the  school’s  false  certification  or 
unauthorized  payment  with  any  third 
party,  such  as  the  holder  of  a 
performance  bond  or  a  tuition  recovery 
program,  and,  if  so,  the  amount  of  any 
payment  received  by  the  borrower  (or 
student)  or  credited  to  the  borrower’s 
loan  obligation. 

(5)  State  that  the  borrower  (or 
student) — 

(i)  Agrees  to  provide  to  the  Secretary 
upon  request  other  documentation 
reasonably  available  to  the  borrower 
that  demonstrates  that  the  borrower 
meets  the  qualifications  for  discharge 
under  this  section;  and 

(ii)  Agrees  to  cooperate  with  the 
Secretary  in  enforcement  actions  as 
described  in  §  685.213(d)  and  to  transfer 
any  right  to  recovery  against  a  third 


34288 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Rules  and  Regulations 


party  to  the  Secretary  as  described  in 
§  685.213(e). 

(d)  Discharge  procedures.  (1)  If  the 
Secretary  determines  that  a  borrower’s 
Direct  Loan  may  be  eligible  for  a 
discharge  under  this  section,  the 
Secretary  mails  the  borrower  a 
disclosure  application  and  an 
explanation  of  the  qualifications  and 
procedures  for  obtaining  a  discharge. 

The  Secretary  also  promptly  suspends 
any  efforts  to  collect  from  the  borrower 
on  any  affected  loan.  The  Secretary  may 
continue  to  receive  borrower  payments. 

(2)  If  the  borrower  fails  to  submit  the 
written  request  and  sworn  statement 
described  in  paragraph  (c)  of  this 
section  within  60  days  of  the  Secretary’s 
mailing  the  disclosure  application,  the 
Secretary  resumes  collection  and  grants 
forbearance  of  principal  and  interest  for 
the  period  in  which  collection  activity 
was  suspended.  The  Secretary  may 
capitalize  any  interest  accrued  and  not 
paid  during  that  period. 

(3)  If  the borrower  submits  the  written 
request  and  sworn  statement  described 
in  paragraph  (c)  of  the  section,  the 
Secretary  determines  whether  to  grant  a 
request  for  discharge  under  this  section 
by  reviewing  the  request  and  sworn 
statement  in  light  of  information 
available  from  the  Secretary’s  records 
and  from  other  sources,  including 
guaranty  agencies,  State  authorities,  and 
cognizant  accrediting  associations. 

(4)  If  the  Secretary  determines  that  the 
borrower  meets  the  applicable 
requirements  for  a  discharge  under 
paragraph  (c)  of  this  section,  the 
Secretary  notifies  the  borrower  in 
writing  of  that  determination. 

•  (5)  If  the  Secretary  determines  that  the 
borrower  does  not  qualify  for  a 
discharge,  the  Secretary  notifies  the 
borrower  in  writing  of  that 
determination  and  the  reasons  for  the 
determination. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

§685.215  Consolidation 

(a)  Federal  Direct  Consolidation 
Loans.  A  borrower  may  consolidate  one 
or  more  education  loans  made  under 
certain  Federal  programs  into  one  or 
more  Federal  Direct  Consolidation 
Loans.  Loans  consolidated  into  a 
Federal  Direct  Consolidation  Loan  are 
discharged  when  the  Federal  Direct 
Consolidation  Loan  is  originated. 

(b)  Loans  eligible  for  consolidation. 
The  following  loans  may  be 
consolidated  into  a  Federal  Direct 
Consolidation  Loan: 

(1)  Federal  Stafford  Loans. 

(2)  Guaranteed  Student  Loans. 

(3)  Federal  Insured  Student  Loans' 
(FISL). 

(4)  Federal  Direct  Stafford  Loans. 


(5)  Federal  Direct  Subsidized 
Consolidation  Loans. 

(6)  Federal  Perkins  Loans. 

(7)  National  Direct  Student  Loans 
(NDSL). 

(8)  National  Defense  Student  Loans 
(NDSL). 

(9)  Federal  PLUS  Loans. 

(10)  Parent  Loans  for  Undergraduate 
Students  (PLUS). 

(11)  Federal  Direct  PLUS  Loans. 

(12)  Federal  Direct  PLUS 
Consolidation  Loans. 

(13)  Federal  Unsubsidized  Stafford 
Loans. 

(14)  Federal  Supplemental  Loans  for 
Students  (SLS). 

(15)  Federal  Consolidation  Loans. 

(16)  Federal  Direct  Unsubsidized 
Stafford  Loans. 

(17)  Federal  Direct  Unsubsidized 
Consolidation  Loans. 

(18)  Auxiliary  Loans  to  Assist 
Students  (ALAS). 

(19)  Health  Professions  Student  Loans 
(HPSL). 

(20)  Health  Education  Assistance 
Loans  (HEAL). 

(21)  Other  loans  made  under  subpart 
II  of  part  A  of  title  VII  of  the  Public 
Health  Service  Act. 

(c)  Types  of  Federal  Direct 
Consolidation  Loans.  (1)  The  loans 
identified  in  paragraphs  (b)  (1)  through 
(8)  may  be  consolidated  into  a  Federal 
Direct  Subsidized  Consolidation  Loan. 

(2)  The  loans  identified  in  paragraphs 
(b)  (9)  through  (12)  may  be  consolidated 
into  a  Federal  Direct  PLUS 
Consolidation  Loan. 

(3)  The  loans  identified  in  paragraphs 
(b)  (13)  through  (21)  may  be 
consolidated  into  a  Federal  Direct 
Unsubsidized  Consolidation  Loan. 

(d)  Eligibility  for  a  Federal  Direct 
Consolidation  Loan.  (1)  A  borrower  may 
obtain  a  Federal  Direct  Consolidation 
Loan  if,  at  the  time  the  borrower  applies 
for  such  a  loan,  the  borrower  meets  the 
following  requirements: 

(i)  The  borrower  either — 

(A)  Has  an  outstanding  balance  on  a 
Direct  Loan;  or 

(B)  Has  an  outstanding  balance  on  an 
FFEL  loan  and  asserts  either — 

(1)  That  the  borrower  is  unable  to 
obtain  an  FFEL  consolidation  loan;  or 

(2)  That  the  borrower  is  unable  to 
obtain  an  FFEL  consolidation  loan  with 
income-sensitive  repayment  terms 
acceptable  to  the  borrower  and  is 
eligible  for  the  income  contingent 
repayment  plan  under  the  Direct  Loan 
Program. 

(ii)  On  the  loans  being  consolidated, 
the  borrower  is — 

(A)  In  a  six-month  grace  period; 

(B)  In  a  repayment  period  but  not  in 
default; 


(C)  In  default  but  has  made 
satisfactory  arrangements  to  repay  the 
defaulted  loan;  or 

(D)  In  default  but  agrees  to  repay  the 
consolidation  loan  under  the  income 
contingent  repayment  plan  described  in 
§  685.208(f)  and  signs  die  consent  form 
described  in  §  685.209(b)(5). 

(iii)  The  borrower  certifies  that  no 
other  application  to  consolidate  any  of 
the  borrower’s  loans  listed  in  paragraph 
(b)  of  this  section  is  pending  with  any 
other  lender. 

(iv)  The  borrower  agrees  to  notify  the 
Secretary  of  any  change  in  address. 

(v)  In  the  case  of  a  Federal  Direct 
PLUS  Consolidation  Loan — 

(A)  The  borrower  may  not  have  an 
adverse  credit  history  as  defined  in 
§  685.200(b)(7)(ii);  or 

(B)  If  the  borrower  has  such  an 
adverse  credit  history,  the  borrower 
shall  obtain  an  endorser  for  the 
consolidation  loan  who  does  not  have 
an  adverse  credit  history  or  provide 
documentation  satisfactory  to  the 
Secretary  that  extenuating 
circumstances  relating  to  the  borrower's 
credit  history  exist. 

(2)  Two  married  borrowers  may 
consolidate  their  loans  together  if  they 
meet  the  following  requirements: 

(1)  At  least  one  spouse  meets  the 
requirements  of  paragraph  (d)(l)(i)  of 
this  section. 

(ii)  Both  spouses  meet  the 
requirements  of  paragraphs  (d)(2)  (ii) 
through  (v)  of  this  section. 

(iii)  Each  spouse  agrees  to  be  held 
jointly  and  severally  liable  for  the 
repayment  of  the  total  amount  of  the 
consolidation  loan  and  to  repay  the  loan 
regardless  of  any  change  in  marital 
status. 

(e)  Application  for  a  Federal  Direct 
Consolidation  Loan.  To  obtain  a  Federal 
Direct  Consolidation  Loan,  a  borrower 
or  borrowers  shall  submit  a  completed 
application  to  the  Secretary.  A  single 
application  may  be  used  for  one  or  more 
consolidation  loans.  A  borrower  may 
add  eligible  loans  to  a  Federal  Direct 
Consolidation  Loan  by  submitting  a 
request  to  the  Secretary  within  180  days 
after  the  date  on  which  the  Federal 
Direct  Consolidation  Loan  is  originated. 

(f)  Origination  of  a  consolidation 
loan.  (1)  If  the  Secretary  approves  an 
application  for  a  consolidation  loan,  the 
Secretary  pays  to  each  holder  of  a  loan 
selected  for  consolidation  an  amount 
equal  to  the  unpaid  balance,  accrued 
interest,  fees,  and  collection  costs  due 
on  the  loan. 

(2)  Upon  receipt  of  the  proceeds  of  a 
Federal  Direct  Consolidation  Loan,  the 
holder  of  a  consolidated  loan  shall 
promptly  apply  the  proceeds  to  fully 
discharge  the  borrower’s  obligation  on 
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the  consolidated  loan.  The  holder  of  a 
consolidated  loan  must  return  to  the 
borrower  the  promissory  note  marked 
"paid-in-full.” 

(3)  The  principal  balance  of  a  Federal 
Direct  Consolidation  Loan  is  equal  to 
the  sum  of  the  amounts  paid  to  the 
holders  of  the  consolidated  loans. 

(4)  If  the  amount  paid  by  the  Secretary 
to  the  holder  of  a  consolidated  loan 
exceeds  the  amount  needed  to  discharge 
the  borrower’s  obligation  on  the  loan, 
the  holder  of  the  consolidated  loan  shall 
promptly  refund  the  excess  amount  to 
the  Secretary  to  be  credited  against  the 
outstanding  balance  of  the  Federal 
Direct  Consolidation  Loan. 

(5)  If  the  amount  paid  by  the  Secretary 
to  the  holder  of  the  consolidated  loan  is 
insufficient  to  discharge  the  borrower’s 
obligation  on  the  loan,  the  lender  shall 
notify  the  Secretary  in  writing  of  the 
remaining  amount  due  on  the  loans.  The 
Secretary  promptly  pays  the  remaining 
amount  due. 

(g)  Interest  rate.  The  interest  rate  on 
a  Federal  Direct  Subsidized 
Consolidation  Loan  or  a  Federal  Direct 
Unsubsidized  Consolidation  Loan  is  the 
rate  established  for  a  Federal  Direct 
Stafford  Loan  under  §  685.202(a)(1).  The 
interest  rate  on  a  Federal  Direct  PLUS 
Consolidation  Loan  is  the  rate 
established  for  a  Federal  Direct  PLUS 
Loan  under  §  685.202(a)(2). 

(h)  Repayment  plans.  A  borrower  may 
repay  a  Federal  Direct  Consolidation 
Loan  under  any  of  the  repayment  plans 
described  in  §685.208,  except  that — 

(1)  A  borrower  may  not  repay  a 
Federal  Direct  PLUS  Consolidation  Loan 
under  the  income  contingent  repayment 
plan;  and 

(2)  A  borrower  who  became  eligible  to 
consolidate  a  defaulted  loan  under 
paragraph  (d)(l)(ii)(D)  of  this  section 
shall  repay  the  consolidation  loan  under 
the  income  contingent  repayment  plan 
unless — 

(i)  The  borrower  was  required  to  and 
did  make  a  payment  under  the  income 
contingent  repayment  plan  in  each  of 
the  prior  six  months;  and 

(ii)  The  borrower  makes  and  the 
Secretary  approves  a  request  to  change 
plans. 

(1)  Repayment  period.  (1)  The 
repayment  period  for  a  Federal  Direct 
Consolidation  Loan  begins  on  the  day 
after  the  loan  is  disbursed. 

(2)  Under  the  extended  or  graduated 
repayment  plan,  the  Secretary 
determines  the  repayment  period  under 
§  685.208(e)  on  the  basis  of  the 
outstanding  balances  on  all  of  the 
borrower’s  loans  that  are  eligible  for 
consolidation  and  the  balances  on  other 
education  loans  except  as  provided  in 
paragraph  (i)(3)  of  this  section. 


(3)  (i)  The  total  amount  of  outstanding 
balances  on  the  other  education  loans 
used  to  determine  the  repayment  period 
under  the  graduated  or  extended 
repayment  plan  may  not  exceed  the 
amount  of  the  Federal  Direct 
Consolidation  Loan. 

(ii)  The  borrower  may  not  be  in 
default  on  the  other  education  loan 
unless  the  borrower  has  made 
satisfactory  repayment  arrangements 
with  the  holder  of  the  loan. 

(iii)  The  lender  of  the  other 
educational  l<»n  may  not  be  an 
individual. 

(j)  Repayment  schedule.  (1)  The 
Secretary  provides  a  borrower  of  a 
Federal  Direct  Consolidation  Loan  a 
repayment  schedule  before  the 
borrower’s  first  payment  is  due.  The 
repayment  schedule  identifies  the 
borrower’s  monthly  repayment  amount 
under  the  repayment  plan  selected. 

(2)  If  a  borrower  adds  an  eligible  loan 
to  the  consolidation  loan  under 
paragraph  (d)(2)  of  this  section,  the 
Secretary  makes  appropriate 
adjustments  to  the  borrower’s  monthly 
repayment  amount  and  repayment 
period. 

(k)  Refunds  received  from  schools.  If 
a  lender  receives  a  refund  from  a  school 
on  a  loan  that  has  been  consolidated 
into  a  Federal  Direct  Consolidation 
Loan,  the  lender  shall — 

(l)  Transmit  the  refund  and  an 
explanation  of  the  source  of  the  refund 
to  the  Secretary  within  30  days  of 
receipt;  and 

(2)  Inform  the  borrower  in  writing  that 
the  lender  has  received  the  refund  and 
transmitted  it  to  the  Secretary. 

(1)  Special  provisions  for  joint 
consolidation  loans.  The  provisions  of 
paragraphs  (l)(l)  through  (3)  of  this 
section  apply  to  a  Federal  Direct 
Consolidation  Loan  obtained  by  two 
married  borrowers. 

(1)  Deferment.  To  obtain  a  deferment 
on  a  joint  Federal  Direct  Consolidation 
Loan  under  §  685.204,  both  borrowers 
shall  meet  the  requirements  of  that 
section. 

(2)  Forbearance.  To  obtain 
forbearance  on  a  joint  Federal  Direct 
Consolidation  Loan  under  §685.205, 
both  borrowers  shall  meet  the 
requirements  of  that  section. 

(3)  Discharge,  (i)  To  obtain  a 
discharge  of  a  joint  Federal  Direct 
Consolidation  Loan  under  §  685.212, 
each  borrower  shall  meet  the 
requirements  for  one  of  the  types  of 
discharge  described  in  that  section. 

(ii)  If  a  borrower  meets  the 
requirements  for  discharge  under 
§  685.212  (d)  or  (e)  on  a  loan  that  was 
consolidated  into  a  joint  Federal  Direct 
Consolidation  Loan  and  the  borrower’s 
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spouse  does  not  meet  the  requirements 
for  any  type  of  discharge  described  in 
§  685.212,  the  Secretary  discharges  a 
portion  of  the  consolidation  loan  equal 
to  the  amount  of  the  loan  that  would 
have  been  eligible  for  discharge  under 
the  provisions  of  §685.212  (d)  or  (e),  as 
applicable. 

(Authority:  20  U.S.C.  1078-8, 1087a  et  seq.) 

4.  A  new  Appendix  B  is  added  to  part 
685  to  read  as  follows: 

Appendix  B — Income  Contingent 
Repayment  Examples  of  the  Calculation 
of  Monthly  Repayment  Amounts 

Example  1.  A  single  borrower  with  $12,500 
of  Direct  Loans  and  an  Adjusted  Gross 
Income  (AGI)  of  $25,000. 

Step  1 :  Under  either  Option  1  or  Option  2, 
calculate  the  payback  rate.  Because  the 
borrower’s  debt  is  greater  than  SI  ,000,  the 
payback  rate  is  calculated  on  the  basis  of  the 
formula  in  §685.209(b)(2)(iii),  as  follows: 

•  Subtract  $1 ,000  from  the  total  amount  of 
the  borrower’s  Direct  Loans: 

($1 2,500  -  $1 ,000=S1 1 ,500). 

•  Multiply  the  result  by  0.000002: 

$1 1 ,500x0.000002=0.023). 

•  Add  the  result  to  0.04: 
(0.04+0.023=0.063). 

•  The  result  is  the  payback  rate. 

Step  2:  Compare  the  calculated  payback 
rate  (0.063)  to  the  maximum  payback  rate 
(0.15).  Because  the  calculated  rate  is  less  than 
the  maximum  rate,  the  borrower’s  payback 
rate  is  0.063. 

Step  3:  Calculate  the  annual  repayment 
amount  by  multiplying  the  borrower’s  AGI  by 
the  payback  rate:  ($25,000x0.063=$l,575). 

Step  4:  Calculate  the  monthly  repayment 
amount  by  dividing  the  annual  repayment 
amount  by  12  months:  ($1,575=12=$131.25). 

Step  5:  Compare  the  calculated  monthly 
repayment  amount  ($131.25)  to  the  $25 
minimum  repayment  amount.  Because  the 
calculated  amount  is  greater  than  the 
minimum  amount,  the  borrower’s  monthly 
repayment  amount  is  $131.25  under  Option 
1. 

Step  6:  If  the  borrower  has  chosen  Option 
2,  compare  the  monthly  repayment  amount 
under  Option  1  ($131.25)  to  the  amount  the 
borrower  would  repay  under  a  12-year 
standard  amortization.  The  Secretary 
calculates  the  12-year  standard  amortization 
amount  using  the  interest  rate  in  effect  when 
the  borrower  chose  Option  2.  If  the  interest 
rate  was  seven  percent,  the  12-year  standard 
amortization  amount  is  approximately  $10.28 
for  every  $1,000  of  debt.  In  this  example,  the 
12-year  standard  amortization  amount  is 
approximately  $128.50  ($10.28x12.5). 
Because  the  monthly  payment  calculated 
under  Option  1  ($131.25)  exceeds  the  12-year 
standard  amortization  amount  ($128.50),  the 
borrower’s  monthly  repayment  amount  is 
$128.50  under  Option  2. 

Example  2:  Married  borrowers  with  a 
combined  Adjusted  Gross  Income  (AGI)  ot 
$30,000.  The  husband  has  $5,000  of  Direct 
Loans.  The  wife  has  $15,000  of  Direct  Loans. 
The  couple  has  two  dependents. 

Step  1:  Under  either  Option  1  or  Option  2, 
calculate  the  husband's  payback  rate. 
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Because  his  debt  is  greater  than  $1,000,  the 
payback  rate  is  calculated  on  the  basis  of  the 
formula  in  §685.209(b)(2)(iii)  as  follows: 

•  Subtract  $1,000  from  the  amount  of  the 
husband's  loans:  ($5,000  — $1,000=54,000) 

•  Multiply  the  result  by  0.000002: 
($4,000x0.000002=0.008). 

•  Add  the  result  to  0.04: 
(0.04+0.008=0.048) . 

•  The  result  is  the  husband's  payback  rate 

Step  2:  Compare  the  husband’s  calculated 

payback  rate  (0.048)  to  the  maximum 
payback  rate  (0.15).  Because  the  calculated 
rate  is  less  than  the  maximum  rate,  the 
husband’s  payback  rate  is  0.048. 

Step  3:  Calculate  the  husband’s  assumed 
AGI  by  multiplying  the  couple’s  total  AGI 
($30,000)  by  the  amount  of  the  husband's 
loans  ($5,000),  divided  by  the  total  amount 
of  the  couple’s  debt  ($20,000): 
($30.000x$5.000^$20,000=$7,500). 

Step  4 .-Calculate  the  husband's  annual 
repayment  amount  by  multiplying  the 
husband's  assumed  AGI  ($7,500)  by  his 
payback  rate  (0.048):  ($7.500x0.048=$360). 

Step  5:  Divide  the  annual  repayment 
amount  by  12  months:  ($360+1 2=$30). 

Step  6:  Calculate  the  couple's  total  family 
size  adjustment  amount  by  multiplying  the 
number  of  dependents  (2)  by  $7:  (2x$7=$14). 

Step  7:  Calculate  the  couple’s  individual 
family  size  adjustment  amounts  by  dividing 
the  total  family  size  adjustment  ($14)  by  2: 
($14+2=57). 

Step  8:  Calculate  the  husband’s  monthly 
repayment  amount  by  subtracting  his  family 


size  adjustment  amount  ($7)  from  the  amount 
calculated  in  Step  5  ($30):  ($30-$7=$23). 

Step  9:  Calculate  the  wife’s  payback  rate. 
Because  her  debt  is  greater  than  $1,000,  the 
payback  rate  is  calculated  on  the  basis  of  the  - 
formula  in  §  685.209(b)(2)(iii)  as  follows: 

•  Subtract  $1,000  from  the  amount  of  the 
wife's  loans:  ($15,000-$!. 000=514,000). 

•  Multiply  the  result  by  0.000002: 
($14,000x0.000002=0.028). 

•  Add  the  result  to  0.04: 
(0.04+0.028=0.068). 

•  The  result  is  the  w  ife’s  payback  rate. 

Step  10:  Compare  the  wife’s  calculated 

payback  rate  (0.068)  to  the  maximum 
payback  rate  (0.15).  Because  the  calculated 
rate  is  less  than  the  maximum  rate,  the  wife’s 
payback  rate  is  0.068. 

Step  1 1 : Calculate  the  wife’s  assumed  AGI 
by  multiplying  the  couple's  total  AGI 
($30,000)  by  the  amount  of  the  wife's  loans 
($15,000),  divided  by  the  total  amount  of  the 
couple’s  debt  ($20,000): 
($30,000x$15,000+$20,000=$22,500). 

Step  12:  Calculate  the  wife’s  annual 
repayment  amount  by  multiplying  the  wife's 
assumed  AGI  ($22,500)  by  her  payback  rate 
(0.068):  ($22,500x0.068=$l,530). 

Step  13:  Divide  the  annual  repayment 
amount  by  12  months:  ($l,53O+12=$127.50) 

Step  14:  Calculate  the  wife’s  monthly 
repayment  amount  by  subtracting  her  family- 
size  adjustment  amount  calculated  in  Step  7 
($7)  from  the  amount  calculated  in  Step  13 
($127.50):  ($127.50 -$7=$120.50). 


Step  15:  Calculate  the  couple’s  combined 
monthly  repayment  amount  by  adding  the 
husband’s  monthly  repayment  amount 
calculated  in  Step  8  ($23)  and  the  wife's 
monthly  repayment  amount  calculated  in 
Step  14  ($120.50):  ($23+-$120.50=$143.50). 

Step  16:  Compare  the  couple’s  combined 
monthly  repayment  amount  ($143.50)  to  the 
$25  minimum  repayment  amount.  Because 
the  calculated  amount  is  greater  than  the 
minimum  amount,  the  couple’s  combined 
monthly  repayment  amount  is  $143.50  under 
Option  1. 

Step  17:  If  the  couple  has  chosen  Option 
2,  compare  the  combined  monthly  repayment 
amount  under  Option  1  ($143.50)  to  the 
amount  the  couple  would  repay  under  a  12- 
year  standard  amortization.  The  Secretary 
calculates  the  12-year  standard  amortization 
amount  using  the  interest  rate  in  effect  when 
the  couple  chose  Option  2.  If  the  interest  rate 
was  seven  percent,  the  12-year  standard 
amortization  amount  is  approximately  $10.28 
for  every  $1,000  of  debt.  In  this  example,  the 
12-year  standard  amortization  amount  is 
approximately  $205.60  ($10.28x20).  Because 
the  monthly  payment  calculated  under 
Option  1  ($143.50)  does  not  exceed  the  12- 
year  standard  amortization  amount  ($205.60), 
the  couple’s  combined  monthly  repayment 
amount  is  $143.50  under  Option  2. 

Table — Income  Contingent  Repayment  Plan 

Note:  This  table  will  not  appear  in  the 
Code  of  Federal  Regulations. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  3280 

[Docket  No.  R -94-1632;  FR-3380-N-06] 

Interpretative  Bulletin  for 
Manufactured  Home  Construction  and 
Safety  Standards  and  Notice  of  Waiver 
of  Certain  Requirements 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  interpretative  bulletin 
and  waiver. 

SUMMARY:  HUD  published  a  final  rule 
amending  the  Federal  Manufactured 
Home  Construction  and  Safety 
Standards  (FMHCSS)  on  January  14, 
1994  (59  FR  2456)  to  improve  the 
resistance  of  manufactured  homes  to 
wind  forces  in  areas  prone  to 
hurricanes.  An  Interpretative  Bulletin 
was  issued  on  April  15, 1994  and 
published  in  the  Federal  Register  on 
April  21, 1994  to  clarify  some  aspects  of 
the  new  standards  that  have  been  the 
subject  of  questions  from  the  industry 
and  the  public.  This  Interpretative 
Bulletin  addresses  certain  additional 
questions  and  announces  the  issuance 
of  a  waiver,  pursuant  to  24  CFR 
3280.1(b),  relating  to  certain  exterior 
wall  cladding. 

DATES:  Issued  June  24, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Nimmer,  Director,  Office  of 
Manufactured  Housing  and  Regulatory 
Functions,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Attn:  Mailroom  B-133, 
Washington,  DC  20410-8000. 
Telephones:  (voice)  (202)  755-7410; 
(TDD)  (202)  708-4594.  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  the  following 
Interpretative  Bulletin,  which  includes 
the  Secretary’s  determination  that  it 
should  not  be  subject  to  notice-and- 
comment,  has  been  issued  by  the 
Department. 

Interpretative  Bulletin  to  the  Standards 

Manufactured  Home  Construction  and 
Safety  Standards 

24  CFR  Part  3280 

Under  Section  604  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974,  42 
U.S.C.  5403,  the  Secretary  of  the  U.S. 
Department  of  Housing  and  Urban 


Development  (“HUD”)  is  authorized  to 
issue,  amend  and  revoke  by  order 
appropriate  Federal  manufactured  home 
construction  and  safety  standards.  On 
January  14, 1994  (59  FR  2456),  HUD 
published  certain  changes  to  the  Federal 
Manufactured  Home  Construction  and 
Safety  Standards  for  high  wind  areas. 

The  effective  date  of  the  wind  standards 
is  July  13, 1994. 

Since  the  publication  of  this  rule,  the 
Department  received  a  number  of 
questions  asking  for  clarification  of 
certain  provisions.  Those  who  requested 
the  clarifications  urged  the  Department 
to  provide  a  timely  response  so  that 
industry  designers  can  move  forward  to 
revise  plans  and  specifications  well 
ahead  of  the  effective  date. 

HUD  recognized  that  it  was 
imperative  to  respond  to  these  requests 
for  clarification  as  soon  as  possible  to 
assist  Primary  Inspection  Agencies 
(“PLAs”),  manufacturers  and  State 
Administrative  Agencies  in 
understanding  the  changes  to  the 
manufactured  housing  standards  in 
advance  of  the  effective  date.  Therefore, 
on  April  21, 1994,  the  Department 
published  a  series  of  technical 
interpretations  of  the  rule  in  the  Federal 
Register  [59  FR  19072). 

In  that  Interpretative  Bulletin,  the 
Department  indicated  that  it  may  issue 
further  Interpretative  Bulletins  to 
provide  further  assistance  in  the 
implementation  of  these  new  standards. 
Since  the  publication  of  those 
interpretations,  additional  requests  for 
clarification  of  both  rules  have  been 
received. 

In  addition,  certain  questions  were 
raised  about  24  CFR 
3280.305(c)(l)(ii)(B)  and  Footnote  8  to 
the  “Table  of  Design  Wind  Pressures.” 
The  questions  related  to  the  requirement 
that  exterior  wall  cladding  materials  be 
fastened  at  6”  on  center  (“o.c.”)  as 
provided  in  Footnote  8.  The  Department 
has  been  advised  that  the 
impracticability  of  such  a  fastening 
requirement  may  have  a  significant 
negative  effect  on  the  manufacturers  of 
certain  siding  traditionally  used  in 
manufactured  housing.  The  use  of  these 
specific  requirements  was  not  intended 
to  prohibit  the  utilization  of  any 
material,  piece  of  equipment  or  system 
which  cannot  meet  the  precise 
specifications.  < 

24  CFR  3280.1(b)  of  the  Manufactured 
Home  Construction  and  Safety 
Standards  provides  that  where  any 
material,  piece  of  equipment,  or  system 
which  does  not  meet  precise 
specifications  set  out  in  the  standard  is 
shown,  to  the  satisfaction  of  the 
Secretary,  to  meet  the  level  of 
performance  of  a  material,  piece  of 


equipment  or  system  which  meets  the 
precise  specifications,  the  Secretary  may 
waive  the  specifications  set  out  in  the 
'standard  for  that  material,  piece  of 
equipment,  or  system.  The  Secretary,  in 
granting  such  a  waiver,  may  set  out  any 
limitations  or  other  requirements  with 
respect  to  how  the  material,  piece  of 
equipment,  or  system  must  be  used, 
including  any  tests  of  the  material,  piece 
of  equipment,  or  system  which  the 
Secretary  determines  must  be  carried 
out  before  it  can  be  used. 

Accordingly,  this  Interpretative 
Bulletin,  in  accordance  with  24  CFR 
3280.1(b),  also  announces  the  waiver  of 
certain  requirements  of  24  CFR 
3280.305(c)(l)(ii)(B)  and  Footnote  8  to 
the  “Table  of  Design  Wind  Pressures” 
applicable  to  permeable  exterior  wall 
cladding  materials  which  cannot  be 
secured  at  the  6”  o.c.  fastening  pattern. 
This  Interpretative  Bulletin,  however, 
sets  out  limitations  and  other 
requirements  with  respect  to  how  the 
waiver  applies. 

Due  to  the  need  for  expeditious 
resolution  of  the  issue  relating  to  air 
permeable  exterior  wall  cladding 
materials  and  the  need  for  expeditious 
resolution  and  clarification  of  other 
issues  related  to  the  wind  rule,  and 
since  these  clarifications  do  not 
establish  a  change  in  the  position  or 
policy  of  the  Department  but  merely 
involved  technical  matters,  the 
Secretary  deems  it  not  to  be  in  the 
public  interest  to  issue  the 
announcement  of  the  waiver  or  the 
clarifications  for  public  comment  in  the 
Federal  Register  or  to  otherwise  treat 
this  Interpretative  Bulletin  as 
rulemaking.  The  Department  is 
providing  this  guidance  to 
manufacturers  and  PLAs  so  that  they  can 
proceed  immediately  with  the  redesign 
of  their  homes. 

I.  Waiver  of  Certain  Requirements  of  24 
CFR  3280.305(c)(l)(ii)(B)  and  Footnote 
8  to  the  “Table  of  Design  Wind 
Pressures”  Relating  to  Permeable 
Exterior  Wall  Cladding  Materials  , 
Which  Cannot  Be  Secured  at  the  6”  o.c. 
Fastening  Pattern 

The  Secretary,  through  his  duly 
authorized  designee,  finds  that  it  may  be 
impracticable  for  certain  exterior 
cladding  materials  to  be  fastened  at  6” 
o.c.  as  provided  in  Footnote  8  of  24  CFR 
3280.305(c)(l)(ii)(B).  Accordingly,  the 
Secretary  hereby  grants  waiver  of 
certain  requirements  of  24  CFR 
3280.305(c)(l)(ii)(B)  and  Footnote  8  to 
the  “Table  of  Design  Wind  Pressures” 
applicable  to  permeable  exterior  wall 
cladding  materials  which  cannot  be 
secured  at  the  required  fastening 
pattern.  Because  this  waiver  has  been 
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issued,  the  requirements  of  24  CFR 
3280.305(c)(l)(ii)(B)  and  Footnote  8  to 
the  “Table  of  Design  Wind  Pressures,” 
to  which  the  waiver  relates,  may  be  met 
either  by  meeting  the  specifications  set 
out  in  the  standard  or  by  meeting  the 
following  requirements: 

Air  permeable  exterior  wall  cladding 
materials  which  cannot  be  secured  at 
the  6"  o.c.  fastening  pattern  due  to  the 
materials’  configuration,  such  as  vinyl 
lap  siding,  may  be  alternatively 
evaluated  by  testing  for  the  design 
pressures  specified  in  the  “Table  of 
Design  Wind  Pressures,”  provided  that 
the  following  requirements  are  met: 

1.  The  air  permeable  siding  is 
intermittently  secured  through 
structural  rated  wall  sheathing  at  least 
3/e"  thick  at  a  maximum  spacing  of  16” 
o.c.  to  the  wall  framing; 

2.  The  3/e"  structural  rated  wall 
sheathing  is  secured  to  wall  framing 
members  (plates,  studs,  jamb  studs, 
headers)  at  6”  o.c.  except  that  for 
vertical  wall  and  jamb  studs,  the  6”  o.c. 
orientation  is  in  the  vertical  direction; 

3.  The  wall  framing  members  are 
installed  at  a  maximum  spacing  no 
greater  than  16”  o.c.; 

4.  The  exterior  cladding  materials  are 
fastened  in  accordance  with  the 
manufacturer’s  installation  instructions; 
and 

5.  For  vinyl  siding,  the  siding  and 
fastening  strip  (nailing  hem)  is  at  least 
.035"  in  thickness. 

Such  tests  must  be  conducted  in 
accordance  with  24  CFR  3280.401(b) 
and  demonstrate  the  adequacy  of  the 
design  to  resist  the  negative  design 
pressures  in  the  "Table  of  Design  Wind 
Pressures”  for  wall  comers  and  other 
areas.  The  entire  exterior  wall 
construction  and  fastenings  including 
the  exterior  wall  cladding  (siding),  3/s" 
minimum  structural  rated  sheathing, 
and  wall  framing  members  must  be 
tested  for  the  full  negative  design 
pressures  specified  by  the  “Table  of 
Design  Wind  Pressures.” 

While  the  above  requirement  does  not 
meet  precise  specifications  set  out  in  24 
CFR  3280.305(c)(l)(ii)(b)  and  Footnote  8 
to  the  “Table  of  Design  Wind 
Pressures,”  the  Secretary,  through  his 
duly  authorized  designee,  is  satisfied 
that  compliance  with  this  requirement 
will  meet  the  level  of  performance 
sought  in  24  CFR  3280.305(c)(l)(ii)(b) 
and  Footnote  8  to  the  “Table  of  Design 
Wind  Pressures.” 

II.  Additional  Clarifications  of  the 
Wind  Standards 

The  requested  clarifications  of  the 
Manufactured  Home  Construction  and 
Safety  Standards  have  been  organized 
into  questions  and  answers. 


Questions:  1.  24  CFR  3280.304— Will 
the  Department  accept  the  application 
of  a  1.6  load  duration  factor  as 
permitted  in  the  91  NDS  for  wind  loads 
in  designing  connections  which  use 
staples? 

Answer:  No.  However,  as  indicated  in 
our  response  to  Question  6  in  the 
previous  Interpretative  Bulletin 
published  in  the  Federal  Register  on 
April  21, 1994  [59  FR  19075],  a  1.33 
factor  may  be  used  in  accordance  with 
UM-25d.  No  additional  test  data  or 
adequate  technical  substantiation  has 
been  provided  which  changes  our  prior 
clarification  on  this  subject. 

2.  24  CFR  3280.304  and 
3280.306(f)(2)— Does  the  1.6  load 
duration  factor  permitted  by  the  NDS 
also  apply  to  the  design  of  interior 
partitions? 

Answer:  Yes.  24  CFR  3280.305(f)(2)  as 
amended  in  the  Federal  Register  on 
October  25, 1993  [59  FR  54975] 
indicates  that  a  1.33  factor  maybe  used 
to  increase  the  allowable  design  stress. 
The  1.6  factor  which  is  permitted  under 
the  1991  National  Design  Specification 
for  Wood  Products  would  also  be 
acceptable  for  interior  partition 
members. 

3.  24  CFR  3280.305(c)(l)(i)-(a)  Can 
the  dead  load  of  the  whole  roof/ceiling 
assembly  including  the  trusses  be 
subtracted  from  the  design  roof  uplift 
loads  to  obtain  a  net  uplift  for  test/ 
design  purposes? 

(b)  If  so,  can  all  of  the  actual  dead 
loads  be  used  including  eave  portions? 

Answer:  (a)  Yes,  the  dead  load  may  be 
deducted  for  homes  designed  to  be 
located  in  high  wind  areas  (Wind  Zones 
II  and  III).  However,  the  roof/ceiling 
dead  load  (including  trusses)  cannot  be 
deducted  from  the  “net”  uplift  load  for 
homes  designed  for  Wind  Zone  I. 

(b)  Yes,  except  for  Wind  Zone  I  as 
indicated  in  the  response  to  3.  (a)  above. 

4.  24  CFR  3280.305(c)(1)(h)— (a)  Do  the 
design  prints,  calculations  and  test 
reports,  etc.,  relating  to  shear  walls, 
diaphragms,  ridge  beams,  fastenings  and 
its  components  and  cladding  material 
(roof  trasses,  wall  studs,  exterior 
sheathing,  roofing  siding  material 
exterior  glazing,  etc.)  need  to  be  sealed 
(stamped)  and/or  signed  by  a  registered 
Professional  Engineer  or  Architect? 

(b)  Can  a  Professional  Engineer  on  the 
staff  of  a  DAPIA,  witness  component 
tests  in  the  capacity  of  a  listing  agency 
[24  CFR  3280.2(a)(14),  and  24  CFR 
3282.360),  provide  the  professional 
certification  required,  and  accept  the 
certified  design  for  clients  it  serves  as  a 
DAPIA  without  violating  the  conflict  of 
interest  provisions  of  24  CFR  3282.359 
of  the  Manufactured  Housing 


Procedural  and  Enforcement 
Regulations? 

Answer:  (a)  All  of  the  cited  documents 
are  required  to  be  certified  by  a 
Professional  Engineer  or  Architect.  If  a 
Professional  Engineer  or  Architect  elects 
not  to  seal  and/or  sign  each  document, 
there  must  be  an  up-to-date  record  in 
the  package  (e.g.  an  index  or  list  of  all 
documents)  which  the  Professional 
Engineer  or  Architect  has  prepared  and 
sealed. 

(b)  Yes,  provided  a  different 
Professional  Engineer  on  the  staff  of  the 
DAPIA  who  did  not  witness  the  tests 
and  certify  the  design  accepts  the  listing 
for  any  manufacturer  clients  it  serves  as 
a  DAPIA. 

5.  24  CFR  3280.305(c)(l)(ii) — (a)  Do 
skylights  need  to  be  designed  for  the 
same  wind  design  pressure  as  the  roof 
system?  What  pressures  would  apply? 

(b)  Do  the  skylights  need  to  be 
protected  similar  to  exterior  windows 
and  sliding  glass  doors  of  homes 
designed  to  be  in  Wind  Zones  II  and  III? 

Answer:  (a)  Skylights  need  to  be 
designed  to  resist  the  same  design 
pressures  as  "Exterior  roof  coverings, 
sheathings,  and  fastenings”  indicated  in 
the  “Table  of  Design  Wind  Pressures”. 
The  location  of  the  skylight  in  the  roof 
would  determine  the  specific  design 
pressure  requirements.  However,  it  is 
not  necessary  to  complete  certification 
of  skylights  to  the  higher  wind  pressures 
until  January  17, 1995. 

(b)  The  Department  believes  that  the 
subject  needs  further  examination 
before  a  final  judgment  is  made.  The 
Department  will  issue  further  guidance 
on  this  question  in  the  future. 

6.  24  CFR  3280.305(c)(l)(ii)(a) — Can 
the  wind  design  pressures  for  Wind 
Zones  II  and  III  be  based  in  part  on 
ASCE  7-88  and  in  part  on  the  “Table  of 
Design  Wind  Pressures”? 

Answer:  No.  The  two  alternatives 
cannot  be  mixed.  One  of  the  two 
methods  must  be  used  to  completely 
design  the  manufactured  home  structure 
and  each  of  it9  wind  resisting  parts  for 
the  design  wind  pressures  designated  by 
ASCE  7-88  or  the  “Table”. 

7.  24  CFR  3280.305(c)(l)(ii)(a) — What 
specific  design  wind  pressures  are 
required  to  be  used  for  homes  designed 
for  high  wind  areas  with  roof  slopes  less 
than  10  degrees  or  greater  than  30 
degrees? 

Answer:  The  design  criteria  are  those 
for  Overturning,  Sliding  and  Anchoring, 
Main  Wind  Force  Resisting  Systems, 
and  Components  and  Cladding 
identified  in  Chapter  6.,  "Wind  Loads” 
of  ASCE  7-88. 

8.  24  CFR  3280.305(c)(l)(ii)(b) — 
Additional  questions  regarding  Footnote 
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8  in  the  “Table  of  Design  Wind 
Pressures”: 

(a)  Can  air  permeable  exterior  wall 
cladding  materials  which  cannot  be 
secured  at  the  6“  o.c.  fastening  pattern 
due  to  their  configuration  be 
alternatively  evaluated  by  testing  for  the 
design  pressures  specified  in  the 
“Table”? 

(b)  If  the  answer  to  (a)  is  yes,  can  a 
pressure  reduction  factor  be  applied  in 
testing  certain  air  permeable  exterior 
cladding  materials,  such  as  vinyl  lap 
siding,  for  the  design  pressures 
specified  by  the  “Table”? 

(c)  Do  the  fastening  requirements  for 
structural  rated  sheathing  to  wall 
framing  members  in  Footnote  8  of  the 
Table  of  Design  Pressures  indicated  ill 
our  response  to  Question  17,  in  the 
previous  Interpretative  Bulletin  {59  FR 
19076],  also  apply  when  the  material  is 
both  a  structural  sheathing  and  an 
exterior  covering  material? 

(d)  Can  exterior  cladding  materials, 
such  as  vertical  steel  siding,  which  are 
directly  secured  to  wall  framing 
members  without  a  3/fe"  rated  structural 
sheathing  be  evaluated  by  testing  for  the 
design  pressures  specified  in  the  Table? 

Answer:  (a)  Yes,  provided  that  there  is 
compliance  with  the  requirements  of  the 
waiver  announced  above. 

(b)  No. 

(c)  Yes,  provided  fasteners  for  any 
combined  3/b"  minimum  structural  rated 
sheathing  and  exterior  covering  material 
are  installed  at  6"  o.c.  from  the 
sheathing  to  wall  framing  members 
(plates,  studs,  jamb  studs,  headers).  For 
vertical  wall  and  jamb  studs  the 
orientation  of  6"  o.c.  is  in  the  vertical 
direction. 

(d)  Yes,  provided  the  exterior 
covering  and  its  fastenings  are  capable 
of  resisting  the  full  positive  and 
negative  design  pressures  specified  in 
the  “Table”  for  wall  comers  and  other 
areas  when  tested  in  accordance  with  24 
CFR  3280.401(b)  of  the  Standards. 

9.  24  CFR  3280.305(c)(l)(ii)(b) — What 
uplift  loads  are  required  to  be  used 
when  evaluating  the  field  connection  of 
ridge  beams  of  multi-module  homes? 

Answer:  For  designs  which  are 
prepared  in  accordance  with  the  “Table 
of  Design  Wind  Pressures”,  the 
pressures  indicated  for  the  entry  “Ridge 
Beams  and  Other  Main  Roof  Support 
Beams”  are  to  be  used  to  design  the 
connections  ( -  30  PSF  Wind  Zone  II, 
-36  PSF  Wind  Zone  III). 

10.  24  CFR  3280.305(c)(l)(ii)(b) — Do 
the  higher  uplift  loads  indicated  in  the 
Table  within  3'-0"  from  the  ridge  and 
sidewall  need  to  be  applied  to  roof 
trusses  in  conjunction  with  the  normal 
uplift  loads  when  uplift  tested/ 
evaluated? 


Answer:  No.  However,  trusses  are 
required  to  be  doubled  within  3'-0"  from 
each  end  of  the  roof  and  all  roof  trusses 
are  to  be  capable  of  resisting  the  design 
pressures  indicated  in  the  Table  ( -  39 
PSF  for  Wind  Zone  II;  -  47  PSF  for 
Wind  Zone  III). 

11.  24  CFR  3280.305(c)(l)(ii)(b) — (a) 

Do  manufactured  home  sidewalls 
including  header  assemblies  in  high 
wind  areas  need  to  be  calculated/tested 
for  combined  horizontal  and  uplift  wind 
forces? 

(b)  If  yes,  what  uplift  pressures  should 
be  applied? 

(c)  If  testing  is  used  to  substantiate  a 
manufacturer’s  design,  do  the  wall 
assemblies  need  to  be  tested  under  the 
combined  loading  conditions? 

(d)  Can  the  sidewalls  be  tested  for  the 
horizontal  wind  load  only  and 
calculated  for  the  tensile  load 
independently  using  accepted 
engineering  design  practices? 

(e)  If  sidewalls  are  tested,  can  wall 
stud  requirements  for  openings  be 
evaluated  separately  by  calculations 
using  accepted  engineering  practices? 

(f)  Is  there  a  minimum  number  of  wall 
studs  which  are  required  to  be  utilized 
in  tested  assemblies? 

(g)  Would  any  testing  procedure 
employed  that  applies  combined 
loading  to  a  sidewall  test  assembly 
require  HUD  approval  in  accordance 
with  24  CFR  3280.303(g)? 

Answer:  (a)  Yes. 

(b)  For  sidewall  studs  not  located  at 
openings,  the  design  uplift  pressure  is 

-  39  PSF  for  Wind  Zone  II  and  -  47  PSF 
for  Wind  Zone  III.  For  headers  and  studs 
at  openings,  the  uplift  design  pressure  is 

-  30  PSF  for  Wind  Zone  II  and  —  36  PSF 
for  Wind  Zone  III. 

(c)  Yes. 

(d)  No. 

(e)  Yes. 

(f)  There  is  no  minimum  quantity  of 
wall  studs  which  must  be  utilized  in  a 
test  assembly  for  a  sidewall.  However, 
there  needs  to  be  an  adequate  number 
of  wall  studs  in  the  assembly  to  measure 
all  wind  load  effects  and  the  influence 
of  repetitive  framing  members  in 
resisting  the  combined  lateral  and  uplift 
design  wind  pressures. 

(g)  No.  The  requirement  for  obtaining 
HUD  approval  of  testing  procedures 
pursuant  to  24  CFR  3280.303(g)  is  not 
effective  until  October  25, 1994. 
However,  manufacturers  and  DAPIAs 
are  encouraged  to  submit  proposed 
testing  protocols  to  the  Department  for 
review  and  evaluation  prior  to  the 
effective  date. 

12.  For  homes  with  end  gables,  does 
the  3'-0"  measurement  for  doubling  of 
roof  trusses  start  at  the  extreme  end  of 
the  gable  or  at  the  endwall? 


Answer:  All  trusses  within  3'-0''  of 
the  extreme  end  of  the  gable  are  to  be 
doubled. 

13.  24  CFR  3280.306(a) — In  designing 
anchoring  or  foundation  systems,  can 
the  dead  load  of  the  complete  home  be 
deducted  to  determine  the  net 
overturning  wind  design  forces? 

Answer:  Yes,  the  dead  load  of  the 
entire  structure  may  be  used  to  resist 
wind  loading  effects  in  all  Wind  Zones. 

14.  24  CFR  3280.305(c)(l)(ii)(b) — If  a 
roof  truss  forms  or  contains  an  eave  at 
the  sidewall,  does  the  overhang  or 
projection  have  to  meet  the  higher  eave 
load  requirements  in  the  “Table  of 
Design  Pressures”  for  Wind  Zones  II  (- 
51  PSF)  and  ID  (-62  PSF)? 

15.  24  CFR  3280.305(c)(l)(ii)(bHa) 
Does  Footnote  6  of  the  “Table  of  Design 
Pressures”  require  complete  cementing 
of  the  underlayment  of  asphalt  roofing 
shingles  to  a  3/b"  structural  rated  roof 
sheathing  or  is  the  cement  to  be  applied 
to  all  edges,  ends,  and  end  laps  of  the 
underlayment  and  other  areas  indicated 
in  the  Asphalt  Roofing  Manufacturers 
Association  (ARMA)  Residential 
Roofing  Manual,  Chapter  7,  for  low 
slope  applications? 

(d)  If  the  cement  application  is  limited 
to  edges,  ends  and  end  laps  of  the 
underlayment,  is  a  6"  minimum  wide 
strip  of  asphalt  cement  acceptable  for 
those  areas  and  a  3“  minimum  wide 
strip  of  asphalt  cement  acceptable  for 
top  laps? 

Answer:  (a)  The  application  of  cement 
for  the  underlayment  need  only  be 
applied  to  edges,  ends  and  end  laps  of 
the  underlayment.  This  is  in  addition  to 
cementing  required  for  the  starter  strip, 
eave  flashing,  and  locations  24"  from 
the  inside  of  the  exterior  wall  as 
indicated  in  the  ARMA  Residential 
Roofing  Manual,  Chapter  7,  for  low 
slope  applications. 

(b)  Yes. 

16.  24  CFR  3280.402(c)(2)— Please 
confirm  if  the  roof  trusses  required  to  be 
uplift  tested  for  high  wind  areas  shall  be 
tested  in  the  inverted  position  and  loads 
applied  to  the  bottom  chords  of  the  roof 
trusses? 

Answer:  Roof  trusses  may  be  tested  for 
uplift  loads  either  in  an  inverted  or 
upright  position.  The  Department  is  in 
the  process  of  examining  research  and 
engineering  analysis  to  determine  the 
proper  protocol  for  testing  trusses. 
Further  guidance  will  be  issued  on  this 
subject  in  the  future. 

17.  Questions  regarding  the  effective 
date  of  the  new  wind  safety  standards 
as  related  to  the  Department’s  statement 
in  the  Interpretative  Bulletin  published 
in  the  Federal  Register  on  April  21, 
1994:  “Every  home  entering  the  first 
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stage  of  production  as  of  July  13, 1994 
must  comply  with  the  new  wind  safety 
provisions.”  (59  FR19075). 

(a)  Does  this  mean  that  every  home 
entering  the  first  stage  of  production 
before  July  13, 1994  may  still  comply 
with  the  current  wind  standards? 

(b)  Please  clarify  that  the  first  stage  of 
production  for  an  individual 
manufacturing  plant  is  identified  in  the 
approved  quality  control  manual  for 
that  facility? 

(c)  Can  manufacturers  produce  homes 
to  the  new  wind  standards  earlier  than 
the  effective  date  of  July  13, 1994? 

Answer:  (a)  Homes  that  enter  the  first 
stage  before  July  13, 1994  may  not 
necessarily  be  built  to  the  current 
standards.  Based  on  our  review  of  the 
National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
of  1974  (“Act”)  and  the  Manufactured 
Home  Procedural  and  Enforcement 
Regulations  (“Regulations”),  all  homes 
that  are  labeled  on  or  after  the  effective 
date  of  the  new  standards  would  be 
required  to  comply  with  those 
standards.  Pursuant  to  24  CFR  3280.8(c), 
and  24  CFR  3282.362(c)(2)(i)(c),  the 
label  is  the  certification  by  the 
manufacturer  that  the  home  “is 
constructed  in  conformance  with  the 
Federal  manufactured  home 
construction  and  safety  standards  in 
effect  on  the  date  of  manufacture.” 


The  “Date  of  Manufacture”  is  the  date 
on  which  the  label  is  affixed  to  the 
manufactured  home.  The  label  is  to  be 
affixed  only  at  the  end  of  the  last  stage 
of  production  of  the  manufactured 
home.  Consequently,  a  manufacturer 
labeling  a  home  on  or  after  the  effective 
date  of  the  new  standards  must  comply 
with  those  standards  or  be  in  violation 
of  Section  610(a)(4)  of  the  Act,  42  U.S.C. 
5409(a)(4),  even  if  the  home  entered  the 
first  stage  of  production  before  the 
effective  date.  The  Department 
recognizes  that,  in  one  respect,  the 
Regulations  are  not  clear.  Because  of 
this  lack  of  clarity,  the  Department,  in 
this  instance  only,  will  take  no  action  to 
enforce  this  requirement  if  it  can  be 
shown  that  homes  entered  the  normal 
first  stage  of  production  before  July  13, 
1994.  In  the  future,  however,  the 
Department  will  expect  compliance 
with  the  standards  that  are  in  effect  on 
the  date  the  home  is  labeled. 

(b)  The  Regulations,  under  24  CFR 
3282.203(c),  require  the  DAPIA  to 
approve  the  quality  assurance  manual 
which  includes,  among  other 
information,  “a  station-by-station 
description  of  the  manufacturing 
process.”  Therefore,  the  normal  first 
station  in  the  production  process  as 
identified  in  the  quality  control  manual 
would  be  “the  first  stage  of  production.” 


(c)  Yes,  provided  the  manufacturer  is 
completely  capable  of  meeting  all 
requirements  of  the  new  standards,  uses 
the  new  data  plate  and  includes  a  copy 
of  the  new  wind  zone  map  with  each 
home  so  produced.  In  addition,  the 
Department  urges  manufacturers  to  use 
the  time  before  the  effective  date  of  the 
standards  to  prepare  for  producing 
homes  to  the  new  standards  so  that 
production  will  continue  without 
interruption.  This  includes  preparing 
designs,  seeking  approval  for  the 
designs  ordering  any  necessary 
materials,  testing,  etc.  For  homes  that 
are  built  to  the  current  standards  but 
sold  after  July  13, 1994  to  be  sited  in  an 
area  designated  as  Zone  II  or  Zone  III  in 
the  new  rule,  the  Department 
recommends  that  the  consumer  be 
informed:  (1)  That  the  home  has  been 
built  to  previous  standards  which  have 
since  been  amended;  and  (2)  that  these 
new  wind  standards  have  been  enacted 
to  increase  the  safety  of  manufactured 
homes  in  high-wind  areas. 

Authority:  42  U.S.C.  5403  and  42  U.S.C. 
3535(d). 

Dated:  June  24, 1994. 

James  E.  Schoenberger, 

Associate  General  Deputy' Assistant  Secretary 
for  Housing-Federal  Housing  Commissioner. 
[FR  Doc.  94-16073  Filed  6-30-94;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  43, 92,  and  570 

[Docket  No.  R-94-1679;  FR-3449-P-01) 

RIN  25C1-AB52 

Residential  Antidisplacement  and 
Relocation  Assistance  Plan 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  is  proposing 
minimum  requirements  for  a  Residential 
Antidisplacement  and  Relocation 
Assistance  Plan  (Plan).  Recently  enacted 
law  requires  a  participating  jurisdiction 
to  certify  in  its  Comprehensive  Housing 
Affordability  Strategy  (CHAS)  that  it  is 
following  a  Plan  that  provides:  for  the 
replacement  of  lower  income  housing 
that  is  demolished  or  converted  to 
another  use  in  connection  with  a 
HOME-assisted  project;  and  relocation 
assistance  to  lower  income  persons 
displaced  by  such  conversion  or  by 
demolition.  Community  Development 
Block  Grant  (CDBG)  Programs  are 
currently  subject  to  compliance  with  a 
Plan.  Conforming  changes  would  be 
made  to  the  CDBG  regulations,  so  that 
all  HOME  and  CDBG  Programs  would 
be  subject  to  the  same  Plan 
requirements  in  24  CFR  part  43. 

DATES:  Comments  must  be  received  by 
August  1, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410-0500.  - 
Communications  should  refer  to  the 
above  docket  number  and  title. 

Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  H.  J. 

Huecker,  Director,  or  Mel  Geffner, 
Deputy  Director,  Relocation  and  Real 
Estate  Division,  Office  of  Affordable 
Housing,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  S.W.,  Washington.  D.C.  20410, 
telephone  (202)  708-0336,  or  (202)  708- 
2565  (TDD)  (these  are  not  toll-free 
numbers). 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 
The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  df  1980  (44 
U.S.C.  3501-3520).  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  Preamble  heading. 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk,  451  Seventh  Street, 
S.W.,  room  10276,  Washington,  DC 
20410,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 

Desk  Officer  for  HUD,  Washington,  DC 
20503. 

At  the  end  of  the  public  comment 
period  on  this  proposed  rule,  the 
Department  may  amend  the  information 
collection  requirements  set  out  in  this 
rule  to  reflect  public  comments  or  OMB 
comments  received  concerning  the 
information  collection. 

Justification  for  Shortened  Comment 
Period 

It  is  the  general  practice  of  the 
Department  to  provide  a  60-day  public 
comment  period  on  all  proposed  rules. 
However,  under  section  220(b)  of  the 
Housing  and  Community  Development 
Act  of  1992  (1992  Act),  each  HOME 
participating  jurisdiction  must  certify  in 
its  Comprehensive  Housing 
Affordability  Strategy  (CHAS)  that  it  is 
followring  a  residential  antidisplacement 
and  relocation  assistance  plan  that 
provides  the  same  rights  in  connection 
with  a  HOME  project  as  are  provided 
under  section  104(d)  of  the  Housing  and 
Community  Development  Act  of  1974 
(section  104(d))  in  connection  writh  a 
Community  Development  Block  Grant 
(CDBG)  or  Urban  Development  Action 
Grant  (UDAG)  project. 

Because  inherent  incompatibilities 
make  the  CDBG  regulations 
implementing  section  104(d) 
inappropriate  for  adoption  in  the  HOME 
program,  the  Department  is  proposing 
new  regulations  that  jurisdictions  could 
apply  consistently  in  the  applicable 
programs.  This  consolidation  of 


requirements  should  simplify 
compliance  writh  the  requirements  for 
those  programs. 

The  regulation  implementing  the  new 
CHAS  certification  requirement  was 
published  on  March  12, 1993  (58  FR 
13686).  In  order  to  minimize  confusion 
and  ensure  uniformity  with  respect  to 
the  application  of  Plan  requirements  to 
affected  programs,  the  Department 
intends  to  implement  this  proposed 
rule,  which  would  establish  part  43  as 
a  single  source  reference  for  the 
requirements  of  residential 
antidisplacement  and  relocation 
assistance  plans,  as  soon  as  possible. 
Therefore,  the  Department  is  shortening 
its  usual  60-day  public  comment  period 
to  30  days  for  this  proposed  rule,  so  that 
affected  jurisdictions  wrill  be  able  to 
refer  to  the  final  rule  when  preparing 
their  next  CHAS  submissions. 

Background 

On  October  28, 1992,  the  President 
approved  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
.550)  (1992  Act):  Section  220(b)  of  the 
1992  Act  amended  section  .105(b)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (42  U.S.C.  12705(b))  to 
require  a  participating  jurisdiction  to  , 
certify  as  part  of  its  Comprehensive 
Housing  Affordability  Strategy  (CHAS) 
that  it  is  following  a  Residential 
Antidisplacement  and  Relocation 
Assistance  Plan  (Plan)  under  its  HOME 
Investment  Partnerships  Program 
(HOME)  that  is  equivalent  to  the  Plan 
required  for  the  Community 
Development  Block  Grant  (CDBG) 
Program  under  section  104(d)  of  the 
Housing  and  Community  Development 
Act  of  1974  (1974  Act). 

The  requirements  for  a  Plan  under  the 
CDBG  Entitlement  Program,  the  CDBG 
HUD-administered  Small  Cities 
Program,  the  Section  108  Loan 
Guarantee  Program,  and  the  Urban 
Development  Action  Grant  (UDAG) 
program  are  set  out  in  24  CFR 
570.606(c).  The  requirements  for  the 
State  CDBG  Program  are  set  out  in  24 
CFR  570.488(c).  Under  the  Plan,  then,  a 
recipient  of  HOME  or  CDBG  assistance 
must: 

(1)  Identify  the  reasonable  steps  it  will 
take  to  minimize  the  displacement  of 
families  and  individuals  from  their 
homes  as  a  result  of  an  assisted  project. 

(2)  Replace  all  occupied  and  vacant 
occupiable  “lower  income  housing”  that 
is  converted  to  a  use  other  than  “lower 
income  housing”  or  is  demolished  for  a 
project. 

(3)  Provide  relocation  assistance  to 
lower  income  families  and  individuals 
displaced  as  a  direct  result  of  the 
conversion  of  lower  income  housing  or 
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the  demolition  of  any  housing  for  a 
project. 

The  requirement  that  a  participating 
jurisdiction  certify  that  it  is  following  a 
Plan  under  the  HOME  Program  has  been 
incorporated  into  the  CHAS  regulation 
(24  CFR  part  91)  through  a  final  rule 
published  March  12, 1993  (58  FR 
13686). 

To  ensure  uniformity  with  respect  to 
the  application  of  Plan  requirements  to 
affected  programs,  the  Department  is 
proposing  Part  43  as  a  single  source 
reference  for  the  requirements  of 
residential  antidisplacement  and 
relocation  assistance  plans.  Conforming 
changes  would  be  made  to  24  CFR 
570.488  (State  CDBG  Program),  24  CFR 
570.606  (CDBG  Entitlement  Grant 
Program),  and  24  CFR  92.353(e)  (HOME 
Program),  to  reference  the  applicability 
of  the  Part  43  requirements. 

Terminology 

The  requirements  of  Part  43  would 
cover  the  HOME,  CDBG,  and  UDAG 
programs.  Terminology  that  is  used  in 
the  regulations  for  these  programs  is  not 
necessarily  defined  identically. 
Accordingly,  to  provide  instructions 
that  work  under  all  applicable 
programs,  Part  43  would  use  the 
following  terms: 

(1)  Lower  income  person.  The  term 
"lower  income  person”  (defined  at 
§  43.5)  would  mean  a  person  whose 
income  does  not  exceed  the  Section  8 
low  income  limit  established  by  HUD. 
The  term  “person”  would  mean  all 
occupants  of  the  dwelling.  Accordingly, 
a  "lower  income  person”  may  be  a 
single  family,  one  individual  living 
alone,  two  or  more  families  living 
together,  or  any  other  group  of  related 
or  unrelated  occupants  who  share  living 
arrangements.  However,  on  a  case-by¬ 
case  basis,  for  good  cause,  the  recipient 
may  determine  that  the  occupants  of  the 
dwelling  unit  constitute  two  or  more 
persons  with  separate  entitlements  to 
relocation  assistance,  if  such 
determination  does  not  reduce  the  level 
of  assistance  to  which  any  individual 
would  be  entitled  if  ail  occupants 
shared  one  entitlement. 

Except  in  those  special  cases  where 
the  recipient  determines  that  the 
household  constituted  two  or  more 
persons,  the  term  "lower  income 
person”  under  Part  43  would  be  the 
same  as  the  CDBG  terms  “low  and 
moderate  income  household”  and 
“lower  income  household,”  as  defined 
in  the  regulations  at  24  CFR  570.3,  and 
the  term  “low  income  household” 
under  the  HOME  Program.  The  term 
“household”  has  the  same  meaning 
under  both  the  CDBG  and  HOME 


Programs,  as  defined  in  the  respective 
program  regulations. 

The  definition  of  “lower  income 
person”  controls  which  of  the  occupants 
in  a  housing  unit  will  have  their 
incomes  aggregated  for  purposes  of 
determining  whether  or  not  the  group 
meets  the  eligibility  threshold  for 
relocation  assistance  under  Part  43. 
Example:  A  mother,  her  two  minor 
children,  and  two  unrelated  adults  live 
together  in  the  same  housing  unit. 

Under  Part  43,  these  five  occupants 
would  constitute  one  person,  which 
would  have  to  meet  the  Section  8 
income  limits  for  a  family  of  five  in 
order  to  qualify  for  assistance  under  Part 
43. 

Under  the  current  CDBG  regulations, 
this  household  constitutes  three  families 
(defined  in  24  CFR  570.3  as  “all  persons 
living  in  the  same  household  who  are 
related  by  birth,  marriage  or  adoption”), 
and  the  income  of  each  family  is  looked 
at  separately  to  determine  whether  it 
meets  the  Section  8  test.  Under  the 
HOME  Program,  the  number  of 
“families”  within  this  household  may 
be  less  than  three  because  the  HOME 
Program  regulations  adopt  the  definition 
of  "family”  given  at  24  CFR  812.2.  That 
definition  states  that  the  term  “includes 
but  is  not  limited  to”  a  certain  class  of 
single  or  unrelated  persons  that  might 
not  generally  be  considered  part  of  a 
family.  A  participating  jurisdiction  in 
the  HOME  Program  is  free  to  adopt  its 
own  definition  of  “family”  as  long  as 
the  specified  classes  are  included. 

Denning  a  “person”  as  all  members  of 
a  unit  would  give  this  term  the  same 
meaning  as  the  historic  interpretation  of 
the  term  “person”  for  purposes  of 
implementing  the  Uniform  Relocation 
Act.  But  it  would  represent  a  change 
from  the  current  policy  for 
implementation  of  the 
Antidisplacement  Plan  in  the  CDBG 
program,  which  defines  an  eligible 
displaced  “person”  as  a  lower  income 
“family”  or  “individual.” 

The  proposal  to  define  a  “person,”  for 
relocation  purposes  under  Part  43,  as 
generally  including  all  occupants  of  the 
housing  unit  is  made  to  reflect  the 
reality  of  those  circumstances  where  the 
occupants  living  together  in  a  dwelling 
unit  do  not  have  a  traditional  family 
relationship,  but  nevertheless,  are 
capable  of  contributing  to  the 
household’s  monthly  housing  costs. 
Second,  this  change  would  conform 
CDBG  Antidisplacement  Plan  relocation 
policy  to  Uniform  Relocation  Act 
policy. 

(2)  Lower  income  housing.  The  term 
“lower  income  housing”  would  be 
,defined  at  §  43.5.  This  is  a  change  from 
the  term  “low/moderate-income 


dwelling  unit”  currently  used  to 
implement  Plan  requirements  in  the 
CDBG  programs.  The  change  is  made  to 
avoid  any  misunderstanding  that  might 
arise  from  the  term  “moderate  income,” 
which  is  used  to  describe  families  with 
incomes  from  80-95%  of  the  median 
area  income  under  the  HOME  program. 
Under  the  CDBG  programs  “moderate- 
income  families”  have  incomes  that  do 
not  exceed  80%  of  the  median  area 
income. 

Also,  because  housing  replacement 
requirements  in  this  part  are  measured 
by  number  of  bedrooms,  rather  than  the 
number  of  dwelling  units,  the  term 
"housing”  is  more  appropriate  than 
"dwelling  unit.” 

Generally,  under  the  regulations  in 
this  part,  “lower  income  housing” 
would  be  renter-occupied,  owner- 
occupied,  or  vacant  housing  with  a 
“market  rent”  that  does  not  exceed  the 
applicable  Fair  Market  Rent  (FMR) 
established  for  the  Section  8  Existing 
Housing  Program.  The  market  rent 
would  be  defined  as  the  rent  that  a 
property  would  most  probably 
command  in  an  open  market.  Because 
property  owners  generally  attempt  to 
maximize  profit,  the  market  rent  for  a 
renter-occupied  property  is  usually  the 
same  as  the  actual  rent  charged.  For 
'  purposes  of  these  regulations,  the 
market  rent  would  be  permitted  to  be 
established  by  a  review  of  rents  for 
comparable  space,  carried  out  by  a 
person  familiar  with  real  property 
values  in  the  area.  The  person  doing  the 
review  would  not  need  to  be  a  licensed 
appraiser. 

The  FMRs  are  established  by  HUD  on 
a  metropolitan-wide  basis.  If  a 
community  within  a  metropolitan  area 
has  substantially  higher  housing  costs, 
HUD  may  establish  a  higher  FMR  as  an 
exception  that  applies  to  that  specific 
community.  The  definition  of  “lower 
income  housing”  would  indicate  that, 
where  applicable,  such  a  “community¬ 
wide  exception  FMR”  would  be  used  to 
determine  whether  a  unit  is  lower 
income  housing.  This  policy,  which  is 
a  clarification  to  th9  existing  Plan 
requirements  under  the  CDBG  Program, 
would  be  followed  because  the 
community-wide  exception  FMR 
reflects  actual  housing  costs  in  the 
community  and  is  the  basis  for  the 
operation  of  HUD-assisted  housing 
programs  in  the  community,  including 
the  determination  of  Section  8  housing 
program  subsidies. 

(3)  Project.  The  term  "project”  would 
be  defined  according  to  the  nature  of  the 
activities  involved,  rather  than  the 
specific  funding  of  the  component 
activities.  If  activities  are  integrally 
related,  they  would  be  considered  one 
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project.  Examples  would  be  given  in  the 
rule  to  illustrate  how  the  requirements 
of  Part  43  would  apply. 

(4)  Recipient  The  term  “recipient”  is 
defined  at  §  43.5.  A  “grantee”  under  the 
CDBG  Entitlement  Program,  a 
“participating  jurisdiction”  under  the 
HOME  Program,  a  “State  recipient” 
under  the  State  CDBG  Program  and 
State  HOME  Program,  and  a  “public 
entity"  or  “designated  public  agency” 
under  the  Section  108  Loan  Guarantee 
Program,  would  .each  be  considered  a 
“recipient”  under  Part  43. 

(5)  Recognition  of  eligibility.  The  term 
'  “recognition  of  eligibility”,  is  defined  in 

§  43.201(c),  and  replaces  the  term 
“initiation  of  negotiations”  under  the 
current  CDBG  regulations.  The 
definition  indicates  the  action  that 
establishes  a  person’s  eligibility  for 
relocation  assistance  or,  in  the 
alternative,  the  person’s  right  to 
continue  to  occupy  the  property  under 
the  conditions  specified  in  the  notice  of 
displacement. 

Removal  of  Dilapidated  Housing 

The  current  rule  (applicable  to  the 
CDBG  Program)  requires  recipients  to 
replace  vacant,  dilapidated  housing  that 
is  not  suitable  far  rehabilitation  if  the 
unit  was  occupied  at  any  time  within 
the  period  beginning  one  year  before  the 
execution  of  the  contract  covering  the 
demolition.  The  current  rule,  therefore, 
has  the  effect  of  preventing  or  delaying 
the  demolition  of  run-down  vacant 
buildings  that  are  a  danger  to  the  public 
health  and  safety.  For  this  reason,  and 
because  the  removal  of  vacant, 
dilapidated  housing  that  is  clearly  not 
occupiable  does  not  diminish  the 
available  useful  supply  of  lower  income 
housing,  the  12-month  period  would  be 
reduced  to  three  months  (see 
§  43.101(a)(3)). 

Overnight  Homeless  Shelters  and  Other 
Public  Facilities 

Section  43.101(b)  describes  the 
circumstances  under  which  lower 
income  housing  would  be  considered  to 
have  been  “converted”  and,  therefore,  to 
trigger  the  requirements  of  the 
regulations  in  this  part.  Under  the 
current  policy  (applicable  to  the  CDBG 
Program),  changing  lower  income 
housing  into  an  overnight  emergency  • 
shelter  constitutes  “conversion,”  even  if 
the  “market  rent"  of  the  shelter  housing 
upon  completion  of  the  project  does  not 
exceed  the  Section  8  FMR.  (To  date, 
most  overnight  shelters  have  been 
developed  from  commercial  or  special 
purpose  space,  rather  than  existing 
housing,  and,  therefore,  have  not 
triggered  8  replacement  requirement.) 


The  existing  policy  with  regard  to 
emergency  shelters  reflects  an  earlier 
HUD  view  that  because  the  post-project 
use  by  the  tenants  of  such  facilities  is 
temporary,  ihe  change 'from  a  permanent 
use  constituted  conversion.  Questions 
have  been  raised  about  this  policy  and 
the  policy  applicable  to  changing  lower 
income  housing  into  nursing  homes, 
battered  spouse  shelters,  halfway 
houses,  group  homes  and  transitional 
housing.  The  Department  has  concluded 
that  sudh  facilities  and  emergency 
overnight  shelters  may  contribute  to  the 
supply  of  available  lower  income 
housing,  and  changing  conventional 
housing  into  such  a  use  does  not 
necessarily  trigger  a  replacement 
requirement  (unless  the  post-project 
“market  rent”  exceeds  the  applicable 
Section  8  FMR).  In  other  words,  the 
Department  would  consider  the 
physical  structure,  rather  than  whether 
the  tenants  are  permitted  to  remain  for 
only  a  temporary  period  of  time  and 
must  vacate  to  permit  use  by  other 
tenants. 

Owner-Occupied  Units 

The  requirements  of  a  Plan  apply  to 
owner-occupied,  as  well  as  tenant- 
occupied,  housing.  Displaced  owner- 
occupants  who  meet  the  criteria  of  a 
“displaced  person”  (defined  in  §43.11) 
are  eligible  for  relocation  assistance 
under  the  regulations  in  part  43.  Owner- 
occupied  lower  income  housing  that  is 
demolished  must  be  replaced.  (The  unit 
is  lower  income  housing  if  its  market 
rent,  as  determined  by  someone  who  is 
familiar  with  local  real  estate  values, 
does  not  exceed  the  applicable  FMR,) 

However,  a  unit  that  is  owned  and 
occupied  by  the  same  person  before  and 
after  assisted  rehabilitation  would  not 
be  considered  to  have  been  “converted,” 
regardless  of  its  post-project  market  rent 
(see  §43.101(c)(2)(i)).  Nor  would  any 
unit  that,  upon  completion  of  the 
project,  is  owned  and  occupied  by  a 
lower  income  person  (see 
§  43.101(c)(2)(ii))  be  considered  to  be 
converted. 

HOME-Assisted  Rental  Housing 

As  described  in  §43.101(c)(2)(iii),  a 
unit  that,  upon  completion  of  the 
rehabilitation,  meets  the  HOME 
affordability  criteria  at  §  92.252  would 
not  be  considered  to  have  been 
converted,  and,  therefore,  the 
rehabilitation  would  not  trigger  the 
requirements  of  the  regulations  in  this 
part.  (Persons  displaced  by 
rehabilitation  for  an  assisted  project  are 
eligible  for  assistance  under  the 
Uniform  Relocation  Act.) 


Equity  and  Consistency  in  Relocation 
Assistance  Requirements 

The  implementation  of  relocation 
assistance  requirements  in  the  CDBG 
and  HOME  Prqgrams  poses  a  special 
challenge  for  recipients.  In  significant 
part,  this  is  because  of  differences 
between  the  requirements  of  the  URA 
(and  the  government-wide 
implementing  rule  at  49  CFR  part  24) 
and  the  requirements  for  a  Plan 
established  under  section  104(d)  of  the 
1974  Act.  The  CDBG  and  HOME 
programs  are  subject  to  both  the  Plan 
and  the  URA,  eadh  of  which  provides 
for  comprehensive  relocation  assistance 
to  displaced  families  and  individuals. 
HUD  does  not  have  the  authority  to 
amend  URA  regulatory  policies  in  49 
CFR  part  24  to  reflect  circumstances 
unique  to  HUD  programs.  In  addition, 
resolution  of  statutory  differences 
would  require  legislative  change. 

However,  a  recipient  can  partially 
address  existing  inconsistencies  through 
its  authority  to  adopt  an  Optional 
Relocation  Policy  under  24  CFR 
570.488(d),  570.606(d),  or  92.353(d). 
HUD  encourages  recipients  to  consider 
this  possibility.  In  particular,  recipients 
may  wish  to  consider  adopting  a  policy 
that  will  ensure  the  same  level  of 
means-tested  rental  assistance  to  all 
families  and  individuals  who  are 
displaced  as  a  direct  result  of 
rehabilitation,  demolition,  acquisition, 
or  conversion  for  an  assisted  project. 
Currently,  only  families  and  individuals 
displaced  by  conversion  or  demolition 
are  covered  by  the  section  104(d) 
relocation  assistance  requirements  of  a 
Plan. 

Some,  but  not  all,  housing 
rehabilitation  results  in  conversion. 
Most  conversion  results  when  the  pre¬ 
rehabilitation  market  rent  of  the  unit 
does  net  exceed  the  Section  8  FMR,  but 
the  post-rehabilitation  market  rent  does 
and  there  is  no  project-based  subsidy  or 
other  provision  to  reduce  the  actual  rent 
to  the  Section  8  FMR.  Accordingly,  the 
rehabilitation  of  a  multifamily  building 
may  result  in  the  conversion  of  some 
units,  but  not  others.  It  is,  in  fact, 
possible  that  a  very  low-income  family 
displaced  by  the  rehabilitation  of  lower 
income  multifamily  housing  may  not 
qualify  for  assistance  under  the  Plan 
(because  the  post-rehabilitation  market 
rent  does  not  exceed  the  Section  8 
FMR — thereby  limiting  the  person  to 
less  generous  URA  assistance),  while  a 
family  with  a  higher  income  (but  still  a 
lower  income  family)  displaced  from 
lower  income  housing  in  the  same 
building  may  receive  the  more  generous 
section  104(d)  relocation  assistance 
under  the  Plan  (because  the  post- 
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rehabilitation  market  rent  for  the 
family’s  more  desirable  unit  exceeds  the 
Section  8  FMR). 

Providing  different  levels  of 
assistance  to  families  in  essentially 
similar  circumstances  neither  would  be 
fair  nor  would  promote  successful 
programs.  Recipients  can  address  this 
inequity  by  adopting  an  Optional 
Relocation  Program  Policy  that  provides 
the  same  levels  of  assistance  to  all 
families  displaced  by  rehabilitation, 
demolition,  acquisition,  or  conversion 
for  an  assisted  project. 

Standards  for  Computing  Rental  or 
Purchase  Assistance 

The  level  of  rental  or  purchase 
assistance  to  be  provided  to  a  person 
(family  or  individual)  under  the  Plan 
depends  on  the  person’s  total  income 
and  the  portion  of  that  income  that  the 
person  can  be  expected  to  contribute 
toward  the  person’s  monthly  housing 
cost  (rent  and  utilities)  if  the  person 
were  to  rent  a  comparable  replacement 
dwelling. 

Part  43  would  allow  recipients  to 
establish  their  own  reasonable  standards 
for  computing  the  monthly  gross  income 
(defined  in  §  43.5)  of  a  household.  This 
policy  increases  the  likelihood  that  a 
recipient  can  adopt  standards  consistent 
with  the  character  of  its  program  and  its 
administrative  capacity.  The  recipient 
may,  if  it  chooses,  determine  the  total 
income  of  a  displaced  person  in 
accordance  with  the  standards  for  the 
Section  8  Program  (see  24  CFR  813.107), 
or  it  may  follow  the  standards  it 
currently  uses  to  compute  URA  rental  or 
purchase  assistance. 

Part  43  would  also  permit  a  recipient 
to  establish  its  own  reasonable 
standards  for  determining  the  amount 
that  a  person  must  contribute  toward 
the  cost  of  renting  a  dwelling.  The 
required  contribution  (described  in 
§  42.213(b)(2))  could  not,  however, 
exceed  30%  of  the  occupant’s  monthly 
gross  income,  unless  the  occupant  is  a 
dependent.  Assistance  to  a  dependent 
person  may  be  based  on  the  monthly 
housing  cost  for  the  displacement 
dwelling. 

The  flexibility  provided  by  the 
proposed  rule  would  enable  the 
recipient  to  establish  monthly  rental 
subsidies  that  are:  (1)  Equal  to  those 
under  the  URA  regulations;  (2)  the  same 
as  the  initial  monthly  subsidy  under  the 
Section  8  program;  or  (3)  at  a  level 
between  the  URA  and  Section  8 
standards.  The  latter  situation  would 
occur,  for  example,  if  the  recipient 
established  a  standard  that  would 
provide  one  or  more,  but  not  all,  of  the 
Section  8  adjustments  to  income  (e.g., 
adjustment  for  dependents). 


Unlike  Section  8  housing  program 
subsidies,  relocation  rental  subsidies  are 
not  adjusted  each  year  (e.g.,  to  reflect 
changes  in  income  or  medical 
expenses).  Accordingly,  this  proposed 
rule  would  not  require  recipients  to 
adopt  all  of  the  Section  8  standards  for 
determining  gross  income  or  for  making 
adjustments  to  income  when 
determining  relocation  payments. 
Regardless  of  the  standards  adopted, 
however,  the  standards  must  ensure 
equal  assistance  for  each  class  of 
occupants. 

Standards  for  Moving  Expense  and 
Dislocation  Allowances 

A  displaced  person  who  chooses  to 
receive  relocation  assistance  at  section 
104(d)  levels  may  elect  to  accept  a 
“moving  expense  and  dislocation 
allowance”  as  an  alternative  to  a 
payment  for  actual  reasonable  moving 
and  related  expenses.  Section  43.211(b) 
would  allow  a  recipient  to  establish  the 
schedule  of  moving  expense  and 
dislocation  allowances  that  it  believes  is 
appropriate  to  the  recipient’s 
jurisdiction. 

The  allowances  would  have  to  take 
into  account  the  number  of  rooms  in  the 
displacement  dwelling,  whether  the 
displaced  person  owns  and  must  move 
the  furniture,  and  the  types  of  expenses 
described  in  §43.211.  Separate 
schedules  may  be  established  for 
apartment  units  and  one-unit  buildings. 
A  recipient  could,  but  would  not  be 
required  to,  establish  allowances  equal 
to  the  URA  allowances  published 
periodically  by  the  Federal  Highway 
Administration  (FHWA).  The 
Department  believes  the  flexibility 
provided  by  this  policy  is  appropriate 
because  the  FHWA-established  URA 
allowances  are  State-wide  and,  for  a 
specific  community,  may  be  at 
substantial  variance  with  local 
transportation  and  labor  costs. 

CDBG-Funded  Code  Enforcement 

On  February  3, 1992,  HUD  issued  a 
proposed  rule  entitled,  “Community 
Development  Block  Grant  Funded  Code 
Enforcement”  (57  FR  3971).  The  rule 
proposed  to  amend  24  CFR  part  570  to 
apply  the  Plan  requirements  to  the 
conversion  or  demolition  of  lower 
income  housing  that  resulted  from 
CDBG-funded  code  enforcement 
activity.  Under  the  proposal  such 
housing  would  have  to  be  replaced,  and 
lower  income  persons  displaced  by  the 
conversion  or  by  demolition  that 
resulted  from  CDBG-funded  code 
enforcement  would  be  entitled  to 
relocation  assistance  at  the  section 
104(d)  levels,  even  if  the  actual 


conversion  or  demolition  was  not 
CDBG-assisted. 

HUD  specifically  invited  comment  on 
the  public’s  view  of  the  consequences  of 
this  proposal  (e.g.,  would  localities  shift 
to  local  funding  of  code  enforcement  or 
would  there  be  a  reduction  in  code 
enforcement).  A  total  of  22  comments 
were  received.  All  opposed  adoption  of 
the  proposed  requirements.  Concerns 
cited  included  the  increased  cost  and  a 
fear  that  the  increased  cost  would  lead 
to  a  reduction  in  code  enforcement  and 
greater  deterioration  in  the  supply  of 
housing  that. is  available  to  lower 
income  persons. 

HUD’s  decision  on  whether  to  apply 
the  Plan  requirements  to  CDBG-funded 
code  enforcement  activity  proposed  in 
the  February  3, 1992,  Federal  Register 
notice  (57  FR  3971)  will  be  included  in 
the  final  rule  published  in  connection 
with  this  rulemaking  process.  HUD  will 
consider  any  additional  public 
comments  on  this  proposal  that  are 
submitted  to  the  Rules  Docket  Clerk  by 
the  deadline  for  comments  on  this 
proposed  rule. 

Because  there  are  two  separate  Plan 
components  that  can  have  a  significant 
impact  on  a  project — the  relocation 
assistance  requirements  and  the  one-for- 
one  lower  income  housing  replacement 
provisions — commenters  are  asked  to 
address  specifically  each  of  these  two 
components.  For  example,  a  commenter 
may  support  the  application  of  one 
component  to  a  project,  but  not  the 
other. 

Effective  Date  of  Plan  Requirements 
Under  HOME  Program 

The  requirement  to  implement  a  Plan 
under  the  HOME  Program  becomes 
effective  on  the  date  the  participating 
jurisdiction  signs  the  required 
certification  in  its  FY  1994 
Comprehensive  Housing  Affordability 
Strategy.  In  accordance  with  Section 
223  of  the  1992  Act,  the  Plan 
requirements  will  apply  to  all 
obligations  (commitments)  of  HOME 
funds  made  on  or  after  that  date.  This 
would  include  any  unobligated  1992  or 
1993  HOME  funds. 

Other  Matters 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  The  Department  has 
determined  that  the  following 
provisions  contain  information 
collection  requirements. 
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Tabulation  of  Annual  Reporting  Burden;  Proposed  Rule— Residential  Antidisplacement  and  Relocation 

Assistance  Plan 

[24  CFR  Part  43] 


Description  of  information  collection 

Section  of  > 
24  CFR  af-! 
fected  ! 

Number 
of  re¬ 
spond-  r 
ents 

Number 
of  re¬ 
sponses 
per  re¬ 
spondent 

Total  an¬ 
nual  re¬ 
sponses 

Hours  per 
response  , 

Total  i 
hours 

OMB 

2506- 

43.1 

435 

1 

435 

.5 

218 

43.45 

50 

1 

50 

20 

1,000 

Disclosure  and  submission  -requirements  . 

43.105  1 

200 

1 

8SSf8P7ti‘ 

20 

4,000 

Fxceptinn  tn  housing  replacement  requirements  . 

43.107  1 

50 

1 

50’ 

2,000 

0102 

Total  burden  — . . . 

7,218 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act '(5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  proposed  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  rule  implements  a 
residential  antidisplacement  and 
relocation  assistance  plan  for  the  HOME 
program,  as  required  by  section  220(b) 
of  the  Housing  and  Community 
Development  Act  of  1992,  and  makes 
conforming  amendments  to  similar 
requirements  applicable  to  the 
Community  Development  Block  Grant 
program. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50  that 
implement  section  1Q2(2)(C)  of  the  • 
National  Environmental  Policy  Act  of 
1969.  The  finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  have  federalism 
implications,  and  are  subject  to  review 
under  the  order.  Specifically,  the 
proposed  rule  implements  a  residential 
antidisplacement  and  relocation 
assistance  plan  for  the  HOME  program 
that  is  comparable  to  the  requirements 
applicable  to  the  Community 
Development  Block  Grant  tCDBG) 
programs.  As  required  by  .section  220(b) 
of  the  Housing  and  Community 
Development  Act  of  1992,  a 
participating  jurisdiction  under  the 
HOME  program  must  certify  that  it  is 
following  such  a  plan. 


In  order  to  clarify  the  requirements 
applicable  to  both  the  HOME  and  CDBG 
programs,  the  proposed  rule  also  would 
make  conforming  amendments  to  the 
existing  CDBG  regulations.  While  the 
proposed  rule  would  have  federalism 
impacts,  u  more  comprehensive  review 
under  the  Executive  "Order  12612  is  not 
required  because  the  implementation  of 
the  statute  leaves  little  discretion  with 
the  Department  to  lessen  these  impacts. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the  , 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  The 
residential  antidisplacement  and 
relocation  assistance  plan  that  would  be 
implemented  under  this  proposed  rule 
would  benefit  families  and  individuals 
affected  by  projects  funded  under  the 
HOME  program,  by  further  protecting 
their  access  to  housing.  This  additional 
protection  would  provide  an  alternative 
to  the  assistance  currently  available  to 
these  families  and  individuals  under  the 
URA.  Accordingly,  since  the  impact  on 
the  family  is  beneficial,  no  further 
review  is  considered  necessary. 

Regulatory  Agenda 

This  proposed  rule  was  listed  as  Item 
No.  1518  in  the  Department’s 
Semiannual  Agenda  of  Regulations 
published  on  April  25, 1994  (59  FR 
20424,  20431),  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 
24  CFR  Fart  43 

Grant  programs— housing  and 
community  development,  Low  and 
moderate  income  housing, 
Manufactured  homes,  Relocation 
assistance,  Rent  subsidies,  Reporting 
and  recordkeeping  requirements. 


24  CFR  Part  92. 

Administrative  practice  and 
procedure,  Grant  programs — housing 
and  community  development,  Grant 
programs — Indians,  Indians,  Low  and 
moderate  income  housing, 

Manufactured  homes.  Rent  subsidies, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  570 
Administrative  practice  and 
procedure,  American  Samoa, 
Community  development  block  grants. 
Grant  programs — education,  Grant 
programs— -housing  and  community 
development,  Guam,  Indians,  Lead 
poisoning,  Loan  programs — housing  and 
community  development,  Low  and 
moderate  income  housing,  New 
communities,  Northern  Mariana  Islands. 
Pacific  Islands  Trust  Territory,  Pockets 
of  poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements,  Small 
cities,  Student  aid,  Virgin  Islands. 

Accordingly,  the  Department 
proposes  to  amend  title  24  oftheGode 
of  Federal  Regulations  by  adding  a  new 
part  43,  consisting  of  §§  43.1  through 
43.215,  and  by  amending  parts  92  and 
570,  as  follows: 

1.  Part  43  would  be  added  to  read  as 
follows: 

PART  43 — RESIDENTIAL 
ANTIDISPLACEMENT  AND 
RELOCATION  ASSISTANCE  PLAN 

Subpart  A— General  Provisions 

Sec. 

43.1  Requirements  of  plan. 

43.5  Definitions. 

43.7  Comparable  replacement  dwelling — 
defined. 

43.9  Decent,  safe,  and  sanitary  dwelling — 
defined. 

43.11  Displaced  person — defined. 

43.14  Project— defined. 

43.20  Recipient  certification,  HUD 
monitoring,  end  corrective  action. . 

43.25  No  duplication  of  payments. 

43.30  Waivers  and  timeextensions. 

43.35  General  requirements  governing 
payments. 
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43.40  Relocation  payments  nnt  considered  as 
income. 

43.45  Appeals. 

43.50  Recordkeeping. 

Subpart  B — One-For-One  Replacement  of 
Lower  Income  Housing 

43.101  Housing  that  must  be  replaced. 

43.103  Housing  that  meets  replacement 
requirements. 

43.105  Disclosure  and  submission 
requirements. 

43.107  Exception  to  housing  replacement 
requirements. 

Subpart  C — Assistance  to  Site  Occupants 

43.201  Introduction. 

43.203  Summary  of  assistance. 

43.205  Timely  notices. 

43.207  Other  advisory  services. 

43.209  Temporary  relocation  and  moves 
within  complex. 

43.211  Payment  for  moving  and  related 
expenses. 

43.213  Rental  and  purchase  assistance. 

43.215  Special  requirements  covering 
manufactured  homes. 

Authority:  42  U.S.C.  3535(d).  5301-5320, 
and  12701-12839. 

Subpart  A— General  Provisions 

§  43.1  Requirements  of  plan. 

In  order  to  obtain  HUD  financial 
assistance,  as  defined  in  §  43.5,  a 
recipient  must  certify  that  it  is  following 
a  residential  antidisplacement  and 
relocation  assistance  plan  (the  Plan). 
(The  Plan  does  not  have  to  be  submitted 
to  HUD.)  The  regulations  in  this  part 
describe  the  requirements  of  the  Plan. 
The  Plan  has  three  components: 

(a)  Minimize  displacement.  Consistent 
with  program  goals  and  objectives,  a 
recipient  shall  assure  that  it  will  take  all 
reasonable  steps  to  minimize  the 
displacement  of  families  and 
individuals  from  their  homes  and 
neighborhoods  as  a  result  of  a  project 
(defined  in  §43.14).  The  recipient  shall 
identify  in  the  Plan  the  steps  that  it  will 
take  to  carry  out  this  policy. 

(b)  One-for-one  replacement  of  lower 
income  housing.  The  recipient  must 
replace  occupied  and  vacant  occupiable 
lower  income  housing  (defined  in 

§  43.5)  that  is  converted  to  a  use  other 
than  lower  income  housing  or  is 
demolished  for  a  project.  The 
replacement  requirements  are  described 
in  subpart  B  of  this  part. 

(c)  Relocation  assistance.  The 
recipient  must  provide  relocation 
assistance  to  lower  income  persons 
displaced  as  a  direct  result  of  the 
conversion  of  lower  income  housing  or 
the  demolition  of  any  housing  for  a 
project.  The  relocation  assistance 
requirements  are  described  in  subpart  C 
of  this  part. 


§43.5  Definitions. 

Comparable  Replacement  Dwelling 
means,  for  relocation  purposes  under 
this  part,  a  dwelling  that  satisfies  the 
requirements  in  §  43.7. 

Decent,  safe  and  sanitary  dwelling 
means  a  dwelling  that  meets  the 
requirements  in  §  43.9. 

Displaced  person  means  a  person  as 
defined  in  §43.11. 

Dwelling  means  the  place  of 
permanent  or  customary  and  usual 
residence  of  a  person,  according  to  local 
custom  or  law,  including  a  single-family 
house;  a  single  family  unit  in  a  two- 
family,  multifamily,  or  multi-purpose 
property  ;  a  unit  of  a  condominium  or 
cooperative  housing  project;  a  non¬ 
housekeeping  unit;  a  manufactured 
housing  unit;  or  any  other  residential 
unit. 

Fair  market  rent  (FMRJ  means  the  fair 
market  rent  as  that  term  is  defined  in  24 
GFR  882.102,  in  the  regulations  for  the 
Section  8  Housing  Assistance  Payments 
Program — Existing  Housing. 

HA  or  Housing  Agency  means  any 
State,  county,  municipal,  or  other 
governmental  entity  or  public  body  (or 
its  agency  or  instrumentality)  that  is 
authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  lower 
income  housing.  The  term  includes 
PHA  (Public  Housing  Agency)  and  IHA 
(Indian  Housing  Authority). 

HUD  means  the  Department  of  , 
Housing  and  Urban  Development. 

“HUD  Field  Office”  means  the  HUD 
Office  with  responsibility  for 
administering  the  applicable 
requirements  for  the  recipient’s 
program.  (The  HUD  office  administering 
the  relocation  regulations  in  this  part 
may  not  be  the  HUD  office 
administering  the  one-for-one 
replacement  requirements  in  subpart  B 
of  this  part.) 

HUD  financial  assistance  means  a 
grant,  loan,  contribution,  or  loan 
guarantee  provided  under  any  of  the 
following  HUD-assisted  programs: 

(1)  Community  Development  Block 
Grant  (CDBG)  Entitlement  Program  (24 
CFR  part  570); 

(2)  HOME  Program  (24  CFR  part  92). 
However,  HOME  for  Indians  (subpart  M 
of  24  CFR  part  92)  and  HOME  for 
Insular  Areas  (24  CFR  92.64)  are 
excluded. 

(3)  State  CDBG  Program  (24  CFR  part 
570,  subpart  I). 

(4)  CDBG  HUD-administered  Small 
Cities  Program  (24  CFR  570.426, 
570.430,  or  570.435(d)). 

(5)  CDBG  Section  108  Loan  Guarantee 
Program  (24  CFR  part  570,  subpart  M). 

(6)  Urban  Development  Action  Grant 
(UDAG)  Program  (24  CFR  part  570, 
subpart  G). 


Lower  income  housing  means  renter- 
occupied,  owner-occupied,  or  vacant 
housing  for  which  either 

(1)  The  market  rent  plus  utility  costs 
do  not  exceed  the  applicable  Fair 
Market  Rent  (FMR)  for  existing  housing 
established  under  24  CFR  part  888  for 
the  recipient  jurisdiction  (community¬ 
wide  exception  FMR,  where  applicable); 
or 

(2)  The  market  rent  plus  utility  costs 
exceed  the  applicable  Section  8  FMR, 
but  there  is  a  written  agreement  between 
the  owner  and  a  governmental  body 
committing  the  owner  for  a  substantial 
period  of  time  to  a  monthly  housing  cost 
charge  to  the  occupant  that  does  not 
exceed  the  applicable  Section  8  FMR. 

(To  qualify  as  lower  income 
replacement  housing,  that  period  must 
be  at  least  10  years.  The  commitment 
may  be  based  on  a  project-based  subsidy 
that  has  a  term,  including  renewals,  that 
is  pre-funded  or  subject  only  to 
congressional  appropriations.) 

Lower  income  person  means  a  person 
having  an  income  equal  to  or  less  than 
the  Section  8  low  income  limit 
established  by  HUD.  The  method  for 
determining  income  under  the  Section  8 
Housing  Assistance  Payments  Program 
need  not  be  used  for  this  purpose. 

Market  rent  means  the  rent  that  a 
property  would  most  probably 
command  in  an  open  market,  whether  it 
is  renter-occupied,  owner-occupied  or 
vacant.  For  purposes  of  this  part,  it  shall 
be  determined  on  the  basis  of  a  review 
of  rents  currently  paid,  and  rents  asked, 
for  comparable  space,  carried  out  by  a 
person  familiar  with  real  estate  values 
in  the  area. 

Monthly  gross  income  means  V12  of 
the  total  income  of  all  adult  members  (at 
least  18  years  old  or  older)  of  the 
household  that  is  anticipated  to  be 
received  for  a  12-month  period,  as 
determined  by  the  recipient. 

Scholarship  aid  used  to  pay  costs  of 
tuition,  fees,  books,  equipment,  supplies 
or  transportation  of  student  is  excluded 
from  this  calculation.  The  recipient  may 
determine  this  income  in  accordance 
with  the  standards  for  the  Section  8 
Existing  Housing  Program  (described  at 
24  CFR  813.102),  or  it  may  establish  its 
own  standards,  consistent  with 
applicable  law  and  this  part.  If  the 
recipient  adopts  its  own  standards,  it 
must  do  so  in  a  written  policy  that 
establishes  the  same  standards  for  each 
class  of  occupants. 

Monthly  housing  cost  means  the 
actual  monthly  contract  rent,  plus  an 
allowance  for  the  reasonable  use  of 
required  utility  services  not  included  in 
the  contract  rent.  The  allowance  shall 
equal  V12  of  the  estimated  cost  of  such 
utilities  for  the  next  12  months. 
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Required  utility  services  include  those 
necessary  for  heat,  cooking,  lighting, 
water  and  sewer,  and  air  conditioning 
(if  required  by  climatic  conditions). 
Telephone  and  trash  removal  services 
are  not  covered. 

Neighborhood  means  a  geographic 
location  designated  in  comprehensive 
plans,  ordinances,  or  other  local 
documents  as  a  neighborhood,  village, 
or  similar  geographical  designation  that 
is  within  the  boundary,  but  does  not 
encompass  the  entire  area,  of  the  unit  of 
general  local  government.  However,  if 
the  unit  of  general  local  government  has 
a  population  under  25,000,  the 
neighborhood  may,  but  need  not, 
encompass  the  entire  area  of  the  unit  of 
general  local  government. 

Person  means  all  the  occupants  of  a 
dwelling.  The  occupants  may  be  a  single 
family,  one  individual  living  alone,  two 
or  more  families  living  together,  or  any 
other  group  of  related  or  unrelated 
occupants  who  share  living 
arrangements.  However,  on  a  case-by- 
case  basis,  for  good  cause,  the  recipient 
may  determine  that  the  occupants  of  the 
dwelling  constitute  two  or  more  persons 
with  separate  entitlements  to  relocation 
assistance,  if  such  determination  does 
not  reduce  the  level  of  assistance  to 
which  any  individual  would  be  entitled 
if  all  occupants  shared  one  entitlement. 

Project  means  one  or  more  activities 
that  meet  the  requirements  of  §  43.14. 

Recipient  means:  (1)  The  “grantee” 
under  the  CDBG  Entitlement  Program, 
CDBG  HUD-administered  Small  Cities 
Program,  and  Urban  Development 
Action  Grant  (UDAG)  Program. 

(2)  The  “State  recipient”  under  the 
State  CDBG  Program. 

(3)  The  “public  entity”  or  "designated 
public  agency”  under  the  Section  108 
Loan  Guarantee  Program. 

(4)  The  "participating  jurisdiction” 
under  the  HOME  Program,  except  as 
provided  in  paragraph  (5)  of  this 
definition. 

(5)  The  “State  recipient”  under  a 
HOME  Program  when  the  State 
distributes  HOME  funds  to  a  unit  of 
general  local  government  to  carry  out 
the  program. 

Recognition  of  eligibility.  See  the 
definition  in  §  43.201(c). 

Section  104(d)  means  section  104(d) 
of  the  Housing  and  Community 
Development  Act  of  1974,  42  U.S.C. 
5304(d). 

Standard  condition  has  the  meaning 
established  in  the  recipient’s 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  (24  CFR  part  91).  The 
term  is  defined  by  the  recipient.  For 
State  funded  programs,  however,  the 
State  may  establish  a  separate  definition 
for  sub-State  areas  and  regions. 


State  has  the  meaning  set  forth  in  the 
applicable  program  regulation. 

Substandard  condition  but  suitable 
for  rehabilitation  has  the  meaning 
established  in  the  recipient’s 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  (24  CFR  part  91).  The 
term  is  defined  by  the  recipient.  For 
State  funded  programs,  however,  the 
State  may  establish  a  separate  definition 
for  sub-State  areas  and  regions. 

Tenant  means  a  person  who  has  the 
lawful  temporary  use  and  occupancy  of 
real  property  owned  by  another. 

URA  means  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  42 
U.S.C.  4601-4655. 

Vacant  occupiable  housing.  See  the 
definition  in  §  43.101(b). 

§  43.7  Comparable  replacement  dwelling — 
defined. 

For  relocation  purposes,  a  dwelling  is 
a  “comparable  replacement  dwelling”  if 
it  is: 

(a)  Decent,  safe,  and  sanitary,  as 
defined  in  §43.9; 

(b)  Functionally  equivalent  to  the 
displacement  dwelling.  The 
replacement  dwelling  must  provide  the 
same  utility  and  be  capable  of 
contributing  to  a  comparable  style  of 
living.  A  comparable  replacement 
dwelling  need  not  possess  every  feature 
of  the  displacement  dwelling,  but  the 
principal  features  must  be  present. 
Reasonable  trade-offs  for  specific  ’ 
features  (e.g.,  basement  space  for  garage 
space)  may  be  acceptable  provided  the 
unit  is  equal  to  or  better  than  the 
displacement  dwelling.  Generally,  a 
comparable  replacement  dwelling  must 
contain,  at  a  minimum,  approximately 
as  much  space  as,  and  must  be 
adaptable  to  the  same  range  of  purposes 
as,  the  displacement  dwelling.  When 
the  displacement  dwelling  is 
dilapidated,  however,  a  smaller  decent, 
safe  and  sanitary  replacement  dwelling 
may  be  determined  to  be  functionally 
equivalent; 

(c)  In  an  area  not  subject  to 
unreasonable  adverse  environmental 
conditions  from  either  natural  or  human 
sources; 

(d)  In  a  location  that  is  generally  not 
less  desirable  than  the  location  of  the 
displacement  dwelling  with  respect  to 
public  utilities  and  commercial  and 
public  facilities,  and  is  reasonably 
accessible  to  the  person’s  place  of 
employment; 

(e)  On  a  site  with  normal  site 
improvements,  including  customary 
landscaping.  A  site  for  single-family 
housing  shall  be  typical  in  size  for 
residential  development.  The  site  need 
not  include  special  improvements  such 


as  outbuildings,  swimming  pools,  or 
greenhouses; 

(f)  Currently  available  to  the  person. 

A  dwelling  is  considered  available  if: 

(1)  It  is  actually  on  the  market; 

(2)  The  person  is  informed  of  its 
location; 

(3)  The  person  has  sufficient  time  to 
negotiate  and  enter  into  a  purchase 
agreement  or  lease  for  it;  and 

(4)  Subject  to  reasonable  safeguards, 
the  person  is  assured  of  receiving  any 
payments  required  under  this  part  in 
sufficient  time  to  complete  the  purchase 
or  lease  of  the  dwelling;  and 

(g)  Within  the  financial  means  of  the 
person.  A  displaced  person’s 
contribution  toward  the  cost  of  renting 
a  comparable  replacement  dwelling 
shall  not  exceed  the  amount  established 
under  §43.21 3(b)(2). 

§  43.9  Decent,  safe,  and  sanitary 
dwelling — defined. 

(a)  Definition — generally.  A  dwelling 
is  “decent,  safe,  and  sanitary”  for 
purposes  of  this  part  if  it: 

(1)  Meets  local  housing  and 
occupancy  codes  and  the  standards 
listed  in  paragraph  (b)  of  this  section;  or 

(2)  Is  in  compliance  with  the 
applicable  HUD  housing  quality 
standards  (HQS),  if  the  dwelling  is 
occupied  in  connection  with  a  program 
that  is  subject  to  those  HQS  (e  g.,  24 
CFR  882.109). 

(b)  Standards.  The  dwelling  shall:  (1) 
Be  adequate  in  size  with  respect  to  the 
number  of  rooms  and  area  of  living 
space  needed  to  accommodate  the 
person.  There  must  be  at  least  one 
bedroom  or  living/bedroom  for  each  two 
people  in  the  household; 

,  (2)  Be  structurally  sound, 
weathertight,  and  in  good  repair; 

(3)  Contain  a  safe  electrical  wiring 
system  adequate  for  lighting  and  other 
devices; 

(4)  Have,  and  be  capable  of 
maintaining,  a  healthy  thermal 
environment.  The  heating/cooling 
system  must  be  safe; 

(5)  Have  adequate  sanitary  facilities  in 
a  separate,  well-lighted  and  ventilated 
bathroom  that  provides  privacy  to  the 
user.  The  facilities  are  acceptable  if  the 
bathroom  contains  a  fixed  basin  with  a 
sink  trap  and  hot  and  cold  running 
water,  a  bathtub  or  shower  stall  with  hot 
and  cold  running  water,  and  a  flush 
water  closet,  all  in  good  working  order 
and  properly  connected  to  a  sewage 
drainage  system.  The  bathroom  must  be 
in  the  dwelling,  unless  the  dwelling  is 
single-room  occupancy  (SRO)  housing; 

(6)  Contain  a  kitchen  area  with  a  fully 
usable  sink,  properly  connected  to 
potable  hot  and  cold  water  and  to  a 
sewage  drainage  system,  and  adequate 
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space  and  utility  service  connections  for 
a  stove  and  refrigerator,  unless  the 
dwelling  is  not  a  housekeeping 
dwelling; 

(7)  Contain  unobstructed  egress  to 
safe,  open  space  at  ground  level; 

(8)  For  a  person  with  disabilities,  be 
free  of  any  barriers  that  would  preclude 
reasonable  ingress,  egress,  or  use  of  the 
dwelling  by  such  person.  This 
requirement  will  be  met  if  the  dwelling 
meets  pertinent  standards  prescribed  by 
the  American  National  Standards 
Institute,  Inc.  (ANSI  A117.1;  see 
Appendix  II  to  subchapter  A  of  24  CFR) 
or  the  Uniform  Federal  Accessibility 
Standards  (UFAS)  (see  Appendix  A  to 
24  CFR  part  40).  This  requirement  will 
also  be  satisfied  if  the  displaced  person 
elects  to  relocate  to  a  dwelling  that  he 
or  she  selects  (a  dwelling  not  offered  by 
the  recipient)  and  the  displaced  person 
determines  that  he  or  she  has  reasonable 
ingress,  egress,  and  use  of  the  dwelling; 
and 

(9)  Comply  with  the  lead-based  paint 
requirements  of  24  CFR  part  35. 

(c)  Exceptions .  HUD  may  approve 
variations,  based  on  local  climatic  or 
geographic  conditions,  from  the 
standards  in  this  section. 

§  43.1 1  Displaced  person— defined. 

(a)  Definition — generally.  The  term 
“displaced  person”  means  any  lower 
income  person  who  moves  from  real 
property,  or  moves  his  or  her  personal 
property  from  real  property, 
permanently  and  involuntarily,  as  a 
direct  result  of  the  conversion  of 
occupied  or  vacant  occupiable  lower 
income  housing  or  of  the  demolition  of 
any  dwelling,  when  the  conversion  or 
demolition  are  for  a  project  (as  defined 
in  §43.14). 

(b)  Persons  who  qualify.  The  term 
“displaced  person”  includes,  but  is  not 
limited  to: 

(1)  A  person  who  moves  permanently 
from  the  real  property  after  the  property 
owner  (or  person  in  control  of  the  site) 
issues  a  vacate  notice  to  the  person,  or 
refuses  to  renew  an  expiring  lease  in 
order  to  evade  the  responsibility  to 
provide  relocation  assistance,  if  the 
move  occurs  on  or  after: 

(1)  The  date  the  applicant  submits  the 
request  for  assistance  for  the  project  that 
is  later  approved,  if  the  applicant  has 
site  control;  or 

(ii)  The  date  the  applicant  obtains  site 
control,  if  that  occurs  after  the  request 
for  assistance; 

(2)  Any  person,  including  a  person 
who  moves  before  the  date  described  in 
paragraph  (b)(1)  of  this  section,  if  either 
HUD  or  the  recipient  (or  the  State,  if  a 
State  funds  the  recipient)  determines 
that  the  displacement  occurred  as  a 


direct  result  of  conversion  or  demolition 
for  the  project; 

(3)(i)  A  tenant-occupant  of  a  dwelling 
who  moves  permanently  from  the 
building/complex  on  or  after  the  date  of 
recognition  of  eligibility  (defined  in 
§  43.201(c)),  if  the  move  occurs  before 
the  tenant  is  provided  written  notice 
offering  him  or  her  the  opportunity  to 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the  same 
building/complex,  under  reasonable 
terms  and  conditions,  upon  completion 
of  the  project.  Reasonable  terms  and 
conditions  shall  include  a  lease  term  of 
at  least  1  year  (unless  the  tenant  agrees 
to  a  shorter  term)  at  a  monthly  housing 
cost  that  does  not  exceed  the  greater  of: 

(A)  The  tenant’s  rent  before 
recognition  of  eligibility  (as  defined  in 
§  43.201(c))  and  estimated  utility  costs; 
or 

(B)  The  tenant’s  contribution  under 
the  recipient’s  financial  means 
standards  (described  in  §  43.213(b)(2)). 

(ii)  If  the  initial  monthly  housing  cost 
is  at  or  near  the  maximum  permissible 
cost,  there  must  be  a  reasonable  basis  for 
concluding  at  the  time  of  the  notice,  that 
future  rent  increases  will  be  reasonable. 

(4)  A  tenant-occupant  of  a  dwelling 
who  is  required  to  relocate  temporarily 
for  the  project,  but  does  not  return  to  the 
building/complex,  if  either 

(i)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation  (including  the 
cost  of  moving  to  and  from  the 
temporarily  occupied  unit,  increased 
housing  costs,  and  incidental  expenses, 
such  as  telephone  and  cable  television 
reinstallation  charges);  or 

(ii)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  and 

(5)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/ complex 
permanently  after  he  or  she  has  been 
required  to  move  to  another  unit  in  the 
building/complex,  if  either: 

(i)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or 

(ii)  Other  conditions  of  the  move  are 
not  reasonable. 

(c)  Persons  not  eligible. 
Notwithstanding  the  provisions  of 
paragraphs  (a)  or  (b)  of  this  section,  a 
person  does  not  qualify  as  a  displaced 
person,  and  is  not  entitled  to  relocation 
assistance,  if  any  of  the  following 
applies: 

(1)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement;  violation  of 
applicable  Federal,  State,  or  local  law; 
or  other  good  cause,  and  the  recipient 


determines  that  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance.  The  effective  date  of  any 
termination  or  refusal  to  renew  the  lease 
or  occupancy  agreement  must  be 
preceded  by  at  least  30  days  written 
notice  to  the  tenant  specifying  the 
grounds  for  the  action; 

(2)  The  person  has  no  legal  right  to 
occupy  the  property  under  State  or  local 
law  (e.g.,  squatter); 

(3)  The  recipient  determines  that  the 
person  occupied  the  property  for  the 
purpose  of  obtaining  relocation 
assistance  and  HUD  concurs  in  that 
determination; 

(4)  The  person  moves  into  the 
property  after  the  request  for  project 
assistance  but,  before  signing  a  lease 
and  commencing  occupancy,  was 
provided  written  notice  of  the  project, 
its  possible  impact  on  the  persor  (e.g., 
the  person  may  be  displaced, 
temporarily  relocated,  or  suffer  a  rent 
increase)  and  the  fact  that  the  person 
would  not  qualify  as  a  displaced  person 
as  a  result  of  the  project; 

(5)  The  person  is  an  owner-occupant 
of  the  property  who  moves  as  a  result 
of  voluntary  conversion  or  demolition 
(however,  a  tenant  displaced  as  a  direct 
result  of  the  conversion  or  demolition  is 
eligible); 

(6)  The  person,  after  receiving  a  notice 
of  eligibility  for  relocation  assistance,  is 
notified  in  writing  that  he  or  she  will 
not  be  displaced  for  the  project.  Such 
notice  shall  not  be  issued  unless  the 
person  has  not  moved  and  the  recipient 
agrees  to  reimburse  the  person  for  any 
expenses  incurred  to  satisfy  any  binding 
contractual  relocation  obligations 
entered  into  after  the  effective  date  of 
the  notice  of  eligibility  for  relocation 
assistance;  or 

(7)  The  recipient  determines  that  the 
person  was  not  displaced  as  a  direct 
result  of  the  conversion  or  demolition, 
and  HUD  concurs  in  that  determination. 

(d)  When  in  doubt.  The  recipient  may, 
at  any  time,  ask  HUD  to  determine 
whether  a  specific  displacement  is  or 
would  be  covered  by  this  section. 

§43.14  Project— defined. 

(a)  Definition — generally.  The  term 
“project”  means  one  cr  more  activities 
paid  for  in  whole  or  in  part  with  HUD 
financial  assistance,  as  described  in  this 
paragraph.  Two  or  more  activities  that 
are  integrally  related,  each  essential  to 
the  other,  are  considered  one  project, 
whether  or  not  all  of  the  component 
activities  receive  HUD  financial 
assistance.  Conversion  or  demolition 
that  is  not  paid  for  with  HUD  financial 
assistance  will  trigger  the  requirements 
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of  this  part  if  it  is  part  of  a  project  that 
includes  an  assisted  activity. 

(b)  Criteria.  In  determining  whether 
two  or  more  activities  (e.g.,  real  property 
acquisition,  rehabilitation,  demolition, 
construction,  or  provision  of  services) 
are  part  of  a  single  project, 
consideration  shall  be  given  to  the 
extent  to  which  these  activities  share 
the  same: 

(1)  Location;  i.e.,  whether  the 
activities  are  located  on  the  same  site 
(e.g.,  one  tract  or  contiguous  tracts  of 
real  property  in  the  same  or  related 
ownership)  after  project  completion; 

(2)  Developer/owner;  i.e.,  whether  the 
activities  are  carried  out  by,  or  on  behalf 
of,  a  single  entity  or  closely  related 
entities; 

(3)  Timeframe;  i.e.,  whether  the 
individual  activities  take  place  within  a 
reasonable  time  frame  of  each  other;  and 

(4)  Objective;  i.e.,  whether  the 
activities  are  interdependent. 

(c)  Examples  of  determinations. —  (1) 
Behabilitation — example.  A  contract  for 
the  rehabilitation  of  a  multifamily 
building  is  executed.  HUD  financial 
assistance  is  used  to  pay  part  of  the  cost 
of  rehabilitating  some,  but  not  all,  of  the 
units  in  the  building.  Non-Federal 
financing  is  used  to  pay  for  the 
rehabilitation  of  the  others. 
Determination:  All  the  rehabilitation  is 
part  of  a  single  project.  All  “converted” 
units  in  the  building  must  be  replaced, 
and  any  persons  displaced  by  the 
conversion  are  eligible  for  relocation 
assistance. 

(2)  Construction — example.  Local 
funds  are  used  to  acquire  and  clear  a 
site  for  a  new  housing  complex.  HUD 
funds  are  used  to  partially  finance  the 
construction  of  the  complex. 
Determination:  The  acquisition  of  the 
site,  demolition  of  the  improvements, 
and  construction  of  the  housing 
complex  comprise  a  single  project.  All 
converted  units  on  the  site  must  be 
replaced  and  all  persons  occupying  the 
site  are  “displaced  persons”  under  the 
regulations  in  this  part. 

(3)  Acquisition — example.  A  number 
of  contiguous  parcels  are  acquired  to 
assemble  a  site  for  construction  of  a  new 
building.  HUD  financial  assistance  is 
used  to  pay  part  of  the  cost  of  acquiring 
one  parcel.  Non-Federal  funds  are  used 
to  purchase  the  other  parcels  and 
demolish  the  improvements. 
Determination:  The  acquisition  of  each 
of  the  parcels  in  the  site,  the  demolition 
of  the  improvements  and  construction 
of  the  new  building  are  part  of  a  single 
project.  The  demolition  of  lower  income 
bousing  on  any  of  the  parcels  triggers 
the  replacement  requirements  and  any 
person  displaced  from  the  site  is  eligible 
for  relocation  assistance. 


§  43.20  Recipient  certification,  KUO 
monitoring,  and  corrective  action. 

(a)  Certification.  (1)  Before  an  award 
of  HUD  financial  assistance  is  made,  the 
recipient  must  certify  that  it  is  following 
a  Residential  Antidisplacement  and 
Relocation  Assistance  Plan  that 
complies  with  the  regulations  in  this 
part.  (The  certification  for  the  HOME 
Program  is  made  as  part  of  the 
submission  of  the  Comprehensive 
Housing  Affordability  Strategy  (CHAS) 
in  accordance  with  the  CHAS  regulation 
in  24  CFR  91.21.)  If  the  recipient 
provides  project  funds  to  a  third  party, 
the  recipient  remains  responsible  for 
ensuring  compliance  with  this  part, 
notwithstanding  the  third  party’s 
contractual  obligation  to  the  recipient  to 
comply. 

(2)  A  recipient  certification  will  be 
satisfactory  to  HUD,  unless  HUD  has 
determined  that: 

(i)  The  recipient  has  not  complied 
with  the  requirements  of  this  part;  or 

(ii)  There  is  evidence,  not  directly 
involving  the  recipient’s  past 
compliance  with  this  part,  that  tends  to 
challenge  in  a  substantial  manner  the 
recipient’s  certification  that  it  will 
comply  with  this  part.  If  HUD  makes 
such  determination,  HUD  may  require 
the  recipient  to  submit  further 
assurances  before  approving  the 
program  or  project. 

(b)  Monitoring  and  corrective  action. 
HUD  will  monitor  the  recipient’s 
program  or  project  to  determine  if  it  has 
been  carried  out  in  compliance  with  the 
certification  and  requirements 
contained  in  this  part.  If  HUD  finds  that 
the  recipient  has  failed  to  comply  with 
a  requirement,  the  recipient  will  be 
provided  an  opportunity  to  contest  the 
finding  in  accordance  with  the 
applicable  program  regulations  (see  24 
CFR  parts  92  and  570).  If  the  recipient 
is  unsuccessful  in  contesting  the 
finding,  the  recipient  shall  undertake 
the  corrective  or  remedial  action 
specified  by  HUD. 

(1)  Payment  and  housing  deficiencies. 
Whenever  HUD  determines  that  a 
person  did  not  receive  the  full  amount 
of  a  payment  required  under  this  part, 
the  recipient  shall  ensure  that  the 
correct  payment,  as  specified  by  HUD, 
is  made  promptly.  Whenever  a  person 
occupies  inadequate  housing  because 
required  payments,  housing  referrals, 
property  inspection,  or  other  services 
were  not  offered  in  accordance  with  the 
requirements  of  this  part,  the  recipient 
shall  promptly  take  whatever  steps  are 
appropriate,  and  shall  bear  whatever 
reasonable  costs  are  necessary,  to: 

(i)  Enable  the  person  to  relocate  to  a 
comparable  replacement  dwelling.  If  the 
person  chooses  to  relocate  to  other 


decent,  safe,  and  sanitary  housing,  the 
amount  of  assistance  may  be  limited  to 
the  amount  necessary  to  obtain  a 
comparable  replacement  dwelling;  or 

(ii)  Ensure  the  repair  or  rehabilitation 
of  the  dwelling  occupied  by  the  person 
to  the  extent  necessary  to  correct 
deficiencies  that  would  not  be  present  if 
the  recipient  had  met  its  obligations 
under  this  part.  The  recipient  is  not 
required  to  remedy  housing  deficiencies 
that  were  caused  through  the  fault  or 
neglect  of  the  person  occupying  the 
dwelling.  A  recipient  may  use  its  code 
enforcement  powers  or  other  programs 
to  ensure  that  the  owner  of  a  tenant- 
occupied  dwelling  makes  the  repairs 
necessary  to  correct  housing 
deficiencies. 

(2)  Fair  housing  and  equal 
opportunity  violations.  HUD’s  Office/ 
Division  of  Fair  Housing  and  Equal 
Opportunity  will  determine  whether 
failure  to  meet  any  of  the  requirements 
in  this  part  violates  statutory  or 
regulatory  civil  rights-related  program 
requirements  or  civil  rights  law. 

(c)  Sanctions.  If  the  recipient  does  not 
take  and  complete  required  corrective 
action  in  a  timely  manner,  HUD  may 
apply  sanctions  in  accordance  with 
applicable  program  regulations  (24  CFR 
parts  92  and  570).  Examples  of 
sanctions  are  the  suspension  or 
termination  of  all  HUD  financial 
assistance  for  a  project  and  the  recovery 
of  funds  expended  for  activities  not 
carried  out  in  accordance  with  this  part. 
Remedial  actions  may  also  include 
referral  to  the  Attorney  General  with  a 
recommendation  for  civil  action, 
including  mandatory  or  injunctive 
relief. 

(d)  Fraud,  waste  and  mismanagement. 
The  recipient  shall  take  appropriate 
measures  to  carry  out  these  policies  in 

a  manner  that  minimizes  fraud,  waste, 
and  mismanagement.  Recipient  officials 
shall  report  instances  of  fraud  and  waste 
to  the  HUD  Regional  Inspector  General. 

§  43.25  No  duplication  of  payments. 

No  person  shall  be  provided  any 
compensation  under  the  regulations  in 
this  part  that  has  substantially  the  same 
purpose  and  effect  as  other 
compensation  the  person  received 
under  Federal,  State,  or  local  law.  The 
recipient  need  not  conduct  an 
exhaustive  search  for  duplicative 
payments,  but  must  avoid  making  a 
duplicative  payment  based  on  the 
recipient’s  current  knowledge. 

§  43.30  Waivers  and  time  extensions. 

(a)  Time  extension — granting.  On  a 
case-by-case  basis,  for  good  cause  the 
recipient  shall  extend  any  time  limit 
specified  for  the  following  actions: 
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(1)  The  filing  of  a  claim  or  an  appeal; 
or 

(2)  Purchasing,  renting,  or  occupying 
a  replacement  dwelling  in  order  to 
qualify  for  a  replacement  housing 
payment. 

(b)  Time  extension — denial.  If  the 
recipient  denies  a  person’s  request  for 
an  extension  of  the  time  limits,  the 
recipient  shall  notify  the  person  of  the 
basis  for  the  recipient’s  determination 
and  shall  advise  the  person  of  the 
procedures  for  appealing  the 
determination.  The  appeal  procedures 
are  set  out  in  §  43.45. 

(c)  Waiver  by  person.  A  person  may 
waive  his  or  her  right  to  assistance  by 
refusing  to  file  an  application  or  claim 
for  the  assistance,  or  by  signing  a 
written  waiver  in  a  format  acceptable  to 
HUD.  A  written  waiver  must  describe 
the  specific  assistance  to  be  waived,  and 
must  cite  the  law  or  regulations  under 
which  the  assistance  is  available. 

(d)  Waiver  by  HUD.  On  a  case-by-case 
basis,  upon  a  finding  of  good  cause  HUD 
may  waive  any  requirement  of  this  part 
that  is  not  required  by  law.  A  recipient’s 
request  for  a  waiver  and  justification 
shall  be  submitted  in  writing  to  HUD. 
The  HUD  Field  Office  will  forward  the 
request,  with  its  recommendation  and 
comments,  to  HUD  Headquarters.  HUD 
will  publish  a  notice  in  the  Federal 
Register  informing  the  public  of  the 
waiver  of  any  requirement  of  subpart  B 
of  this  part.  The  notice  will  contain  all 
relevant  information  concerning  the 
waiver.  (An  exception  granted  by  the 
HUD  Field  Office  under  §  43.107  is  not 
considered  a  waiver  and  will  not  be 
published  in  the  Federal  Register.) 

§  43.35  General  requirements  governing 
payments. 

(a)  Documentation. — (1)  General.  A 
claim  for  a  payment  must  be  supported 
by  reasonable  documentation  of 
expenses  (e.g.,  bids,  estimates,  bills, 
certified  prices,  appraisals)  or  income 
earned  (e.g.,  tax  returns,  certified 
financial  statements,  employer  income 
verification).  A  person  must  be  provided 
reasonable  assistance  necessary  to 
complete  and  file  any  required  claim  for 
payment. 

(2)  Self -moves.  If  a  person  elects  to 
take  full  responsibility  for  the 
relocation,  the  recipient  may  make  a 
payment  for  the  person’s  moving  and 
related  expenses  in  an  amount  not  to 
exceed  the  lowest  acceptable  bid  or 
estimate  obtained  by  the  recipient  or 
prepared  by  qualified  recipient  staff, 
without  requiring  additional 
documentation  from  the  claimant. 
Unless  the  move  is  low-cost  or 
uncomplicated,  the  recipient  shall 
obtain  at  least  two  bids  or  estimates. 


Because  of  the  savings  that  may  be 
possible  through  a  self-move,  the 
recipient  may  negotiate  a  payment 
amount  below  the  lowest  acceptable  bid 
or  estimate.  If  the  recipient  and  the 
claimant  are  unable  to  agree  upon  an 
amount  to  cover  the  self-move,  full 
documentation,  as  described  in 
paragraph  (a)(1)  of  this  section,  is 
required. 

(o)  Expeditious  payment.  The 
recipient  shall  review  each  claim  in  an 
expeditious  manner.  The  claimant  shall 
be  notified  promptly  as  to  any 
additional  documentation  that  is 
required  to  support  the  claim.  Payment 
for  a  claim  shall  be  made  as  soon  as 
feasible  following  receipt  of  sufficient 
documentation  to  support  the  claim. 

(c)  Advance  payment.  If  a  claimant 
demonstrates  the  need  for  an  advance 
relocation  payment  in  order  to  avoid  or 
reduce  a  hardship,  the  recipient  shall 
issue  the  payment,  subject  to  such 
safeguards  as  are  appropriate  to  ensure 
that  the  objective  of  the  payment  is 
accomplished.  For  example,  an  advance 
payment  may  be  placed  in  escrow  or 
paid  directly  to  the  moving  contractor, 
new  landlord,  or  utility  company.  The 
claimant  may  be  required  to  enter  into 

a  contract  committing  the  claimant  to 
return  any  amount  for  which  the 
claimant  is  later  determined  to  be 
ineligible, 

(d)  Time  for  filing  claim.  All  claims 
for  a  relocation  payment  shall  be  filed 
with  the  recipient  within  18  months 
after  the  date  of  displacement  (last  day 
of  actual  move).  However,  the  recipient 
shall  extend  this  time  period  for  good 
cause. 

(e)  Occupants  of  displacement 
dwelling  move  separately.  (1)  If  the 
recipient  makes  a  timely  offer  of  a 
comparable  replacement  dwelling  to  the 
occupants  of  the  displacement  dwelling, 
but  the  occupants  move  to  separate 
replacement  dwellings,  each  occupant  is 
entitled  to  a  reasonable  prorated  share, 
as  determined  by  the  recipient,  of  any 
relocation  payment(s)  that  would  have 
been  made  if  the  occupants  moved 
together  to  the  comparable  replacement 
dwelling. 

(2)  If  the  recipient  determines  that  the 
occupants  of  the  displacement  dwelling 
constitute  two  or  more  persons  (defined 
in  §  43.5),  each  person  has  a  separate 
entitlement  to  relocation  payments. 
However,  no  individual  shall  be 
provided  less  assistance  than  would  be 
available  to  the  individual  if  all 
occupants  shared  one  entitlement. 

(f)  Rental  assistance  in  installments. 

A  cash  rental  assistance  payment  to  a 
displaced  tenant  must  be  disbursed  in 
periodic  installments.  A  later  change  in 
the  person’s  income  or  rent,  or  in  the 


condition  or  location  of  the  person’s 
housing,  is  not  a  basis  for  changing  the 
amount  or  duration  of  the  cash 
installments  issued  under  this  part. 
However,  the  level  of  tenant-based 
rental  assistance  provided  under  an 
assisted  housing  program  (e.g..  Section 
8  rental  certificate)  may  be  changed 
according  to  changes  in  the  person’s 
income  or  rent. 

(g)  Purchase  of  replacement  dwelling. 
A  displaced  person  is  considered  to 
have  met  the  requirement  to  purchase  a 
replacement  dwelling  under  this  part  if 
the  person  purchases  an  interest  in  a 
housing  cooperative  or  mutual  housing 
association  (see  §  43.213(c)).  (However, 
a  displaced  owner-occupant  may  obtain 
a  greater  level  of  assistance  under  the 
URA  than  under  this  part.) 

(h)  Occupancy  of  displacement  and 
replacement  dwellings.  No  person  shall 
be  denied  eligibility  for  a  replacement 
housing  payment  solely  because  the 
person  is  unable  to  meet  the  occupancy 
requirements  set  forth  in  this  part  as  a 
result  of: 

(1)  A  disaster,  an  emergency,  or  an 
imminent  threat  to  the  public  health  or 
welfare,  as  determined  by  the  President 
or  the  recipient,  occurring  after  the 
project  is  approved;  or 

(2)  Another  reason  beyond  the 
person’s  control,  such  as  a  delay  in  the 
construction  of  the  replacement 
dwelling,  military  reserve  duty,  illness, 
or  hospital  stay,  as  determined  by  the 
recipient. 

(i)  Notice  of  denial  of  claim.  If  the 
recipient  disapproves  all  or  part  of  a 
payment  claimed  or  refuses  to  consider 
the  claim  on  its  merits  because  of 
untimely  filing  or  other  grounds,  the 
recipient  shall  promptly  notify  the 
claimant  in  writing  of  the  recipient’s 
determination,  the  basis  for  its 
determination,  and  the  procedures  for 
appealing  that  determination. 

(j)  Set-offs  from  relocation  payment. 
(1)  A  relocation  payment  shall  be  paid 
directly  to  the  displaced  person,  unless: 

(1)  The  person  consents,  in  writing,  to 
the  assignment  of  the  payment  to 
another; 

(ii)  A  court  orders  otherwise;  or 

(iii)  The  person  is  in  arrears,  as 
determined  by  a  court,  on  rent  owed  to 
the  recipient  or  owner.  A  rental 
arrearage  may  be  deducted  from  a 
payment,  provided  the  deduction  will 
not  prevent  the  displaced  person  from 
obtaining  a  comparable  replacement 
dwelling. 

(2)  Except  as  provided  in  paragraph 
(j)(l)  of  this  section,  the  recipient  shall 
not  withhold  any  part  of  a  relocation 
payment  to  satisfy  any  obligation  of  a 
person  to  a  creditor. 
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(k)  Conversion  of  rental  assistance  to 
purchase  assistance.  A  displaced  person 
who  initially  rents  a  replacement 
dwelling,  receives  rental  assistance 
under  this  part  and  later  purchases  a 
replacement  dwelling  is  eligible  to 
receive  purchase  assistance  if  he  or  she 
meets  the  eligibility  criteria  for  such 
assistance,  including  purchase  and 
occupancy  within  the  prescribed  one- 
year  period.  Any  portion  of  the  rental 
assistance  that  has  been  disbursed  shall 
be  deducted  from  the  purchase 
assistance  payment 

fl)  Payment  after  death.  A 
replacement  housing  payment  issued 
under  this  part  is  personal  to  the 
displaced  person  and  upon  his  or  her 
death  any  undisbursed  portion  of  the 
payment  shall  not  be  paid  to  heirs  or 
assigns,  except  that: 

(l)  The  amount  attributable  to  the 
displaced  person’s  period  of  actual 
occupancy  of  the  replacement  housing 
shall  be  paid; 

(2)  The  full  payment  shall  be 
disbursed  in  any  case  in  which  a 
member  of  a  displaced  household  dies 
and  any  other  member  of  the  household 
continues  to  occupy  a  replacement 
dwelling;  and 

(3)  Any  portion  of  a  replacement 
housing  payment  necessary  to  satisfy 
the  legal  obligation  of  an  estate  in 
connection  with  the  selection  of  a 
replacement  dwelling  by  or  on  behalf  of 
the  deceased  person  shall  be  disbursed 
to  the  estate. 

§  43.40  Relocation  payments  not 
considered  as  income. 

A  relocation  payment  provided  under 
this  part  shall  not  be  considered  as 
income  to  the  recipient  for  purposes  of 
the  Internal  Revenue  Code. 

§  43.45  Appeals. 

(a)  Actions  which  may  be  appealed.  A 
person  may  file  a  written  appeal  with 
the  recipient  in  any  case  in  which  the 
person  believes  that  the  recipient  has 
failed  to:  ^ 

(1)  Properly  determine  that  the  person 
has  qualified,  or  will  qualify  upon 
moving,  as  a  displaced  person  who  is 
eligible  for  relocation  assistance; 

(2)  Properly  determine  the  amount  of 
any  required  payment.  A  person’s 
acceptance  of  a  payment  that  is  less 
than  the  full  amount  claimed  does  not 
limit  the  person’s  right  to  appeal; 

(3)  Provide  appropriate  referrals  to 
comparable  replacement  dwellings  or 
inspect  the  replacement  dwelling  in  a 
timely  manner;  or 

(4)  Waive  the  time  limit  for: 

(i)  The  fifing  of  a  claim  or  an  appeal; 
or 

(ii)  Purchasing,  renting  or  occupying 
a  replacement  dwelling. 


(b)  Time  limit  for  initiating  appeal. 

The  recipient  may  set  a  reasonable  time 
limit  for  a  person  to  file  an  appeal.  The 
time  limit  shall  not  be  less  than  60  days 
after  the  person  receives  written 
notification  of  the  recipient’s 
determination  on  the  person’s  claim.  On 
a  case-by-case  basis,  for  good  cause,  the 
recipient  shall  extend  this  time  limit 

(c)  Assistance  in  presenting  appeal.  A 
person  has  a  right  to  be  represented  by 
legal  counsel  or  any  other  representative 
in  connection  with  the  appeal,  at  the 
person’s  own  expense.  If  a  person  is 
unable  to  prepare  a  written  appeal 
without  help,  the  recipient  shall  provide 
the  help  or  refer  the  person  to  an 
appropriate  third  party  who  will 
provide  the  help  at  no  cost  to  the  person 
(e.g.,  a  citizen  group,  tenant  union, 
neighborhood  legal  services,  or  urban 
league). 

(a)  Review  of  records  by  person 
making  appeal.  The  recipient  shall 
permit  a  person  to  inspect  and  copy  all 
materials  pertinent  to  his  or  her  appeal, 
except  materials  that  the  recipient 
determines  may  not  be  disclosed  to  the 
person  for  reasons  of  confidentiality. 

The  recipient  may,  however,  impose 
reasonable  conditions  on  the  person’s 
right  to  inspect,  consistent  with 
applicable  laws. 

(e)  Determination  on  appeal  and 
notification.  The  recipient  shall 
consider  a  written  appeal  regardless  of 
form.  The  official  conducting  the  review 
shall  be  either  the  head  of  the  recipient 
or  an  authorized  designee  who  was  not 
directly  involved  in  any  action 
appealed.  The  recipient  shall  consider 
all  pertinent  material  submitted  by  the 
person  and  any  other  available 
information  needed  to  ensure  a  fair 
review.  Promptly  after  receipt  of  all  this 
information,  the  recipient  shall  make  a 
written  determination  on  the  appeal  and 
furnish  the  person  a  copy,  along  with  an 
explanation  of  the  basis  on  which  the 
decision  was  made.  If  the  full  relief 
requested  is  not  granted,  the  recipient 
shall  advise  the  person  of  the  right  to 
ask  for  a  review  of  the  recipient's 
determination,  in  accordance  with 
paragraph  (f)  of  this  section. 

(f)  Review  of  recipient  determination. 

(1)  A  person  who  is  dissatisfied  with  the 
recipient’s  determination  on  the 
person’s  appeal  may  request  a  review  of 
that  decision.  An  appeal  of  a  recipient’s 
decision  shall  be  reviewed  by: 

(1)  HUD,  if  the  recipient  is  funded  by 
HUD;  or 

(ii)  The  State,  if  the  recipient  is 
funded  by  the  State. 

(2)  The  reviewer  shall  provide  a  copy 
of  its  determination,  along  with  a 
written  explanation  of  the  basis  for  its 
decision,  to  the  person  and  the 


’■ecipient.  If  the  full  relief  is  not  granted, 
the  person  shall  be  advised  of  the  right 
to  seek  judicial  review. 

(g)  Judicial  review.  Nothing  in  this 
part  shall  in  any  way  preclude  or  limit 
a  person  from  seeking  judicial  review  of 
the  person’s  appeal  on  its  merits  after 
the  person  exhausts  the  administrative 
remedies  described  in  this  section. 

§43.50  Recordkeeping. 

(a)  General.  The  recipient  shall 
maintain  records  in  sufficient  detail  to 
demonstrate  compliance  with  this  part. 
These  records  shall  include  a  fist  or  fists 
with  the  name,  address,  and  race/ 
ethnicity  of  each  household,  and  the 
gender  of  each  single  head  of 
household,  who: 

(1)  Occupies  the  property  on  the  date 
described  in  §  43.11(b)(1); 

(2)  Moves  into  the  property  after  the 
date  described  in  §  43.11(b)(1),  but 
before  completion  of  the  project;  and 

(3)  Occupies  the  property  upon 
completion  of  the  project. 

(b)  Retention  period.  The  records  for 
a  project  shall  be  maintained  for  at  least 
three  years  after  the  latest  of: 

(1)  The  date  all  relocation  payments 
under  this  part  and  all  payments  for  the 
acquisition  of  the  real  property  have 
been  issued; 

(2)  The  date  the  project  is  completed; 
or 

(3)  The  date  by  which  all  issues 
resulting  from  litigation,  negotiation, 
audit,  or  other  action  are  resolved. 

(c)  Confidentiality  of  records.  Records 
maintained  by  the  recipient  to 
demonstrate  compliance  with  this  part 
are  confidential  The  records  shall  not 
be  made  available  as  public  information, 
unless  required  by  law.  Only  authorized 
staff  of  the  recipient  and  HUD  shall 
have  access  to  these  records.  However, 
upon  the  written  request  of  any 
occupant  of  the  project  site,  the 
recipient  shall  give  that  person  or  that 
person’s  designated  representative  the 
opportunity  to  inspect  and  copy,  during 
normal  business  hours,  all  pertinent 
records  except  material  that  the 
recipient  determines  must  be  withheld 
from  the  person  for  reasons  of 
confidentiality. 

Subpart  B — One-For-One  Replacement 
of  Lower  income  Housing 

§  43.101  Housing  that  must  be  replaced. 

(a)  General.  Occupied  and  vacant 
occupiable  lower  income  housing  that  is 
demolished  or  converted  to  a  use  other 
than  as  lower  income  housing  for  a 
project  must  be  replaced  with  lower 
income  housing  in  accordance  with  the 
requirements  in  this  subpart,  unless  an 
exception  is  granted  under  §43.107. 
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(b)  Vacant  occupiable  bousing — 
defined.  For  purposes  of  this  subpart, 
the  terra  “vacant  occupiable  housing" 
means  housing  that  is  in: 

(1)  Standard  condition; 

(2)  Substandard  condition,  but 
suitable  for  rehabilitation;  or 

(3)  Substandard  condition  not  suitable 
for  rehabilitation,  but  has  been 
occupied,  by  a  person  with  the  legal 
right  to  occupy  the  property,  at  any  time 
within  the  period  beginning  three 
months  before  execution  of  the  contract 
for  the  demolition  or  the  rehabilitation 
related  to  the  conversion.  This 
replacement  requirement  does  not  apply 
to  the  demolition  or  conversion  of 
vacant  housing  rendered  unoccupiable 
by  a  presidentially  declared  emergency 
or  disaster,  or  by  a  fire  or  other  disaster 
beyond  the  control  of  the  owner  or 
occupant. 

(c)  Conversion — defined.  (1)  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  lower  income  housing  is 
converted  to  a  use  other  than  as  lower 
income  housing  if,  upon  completion  of 
the  project,  the  housing  unit  is: 

(1)  Used  for  non-housing  purposes;  or 

(ii)  Used  for  housing  purposes,  but  no 

longer  meets  the  definition  of  lower 
income  housing  in  §  43.5. 

(2)  A  housing  unit  that  continues  to 
be  used  for  housing  after  completion  of 
the  project  is  not  converted  if.  upon 
completion  of  the  project,  the  unit  is: 

(i)  Owned  and  occupied  by  a  person 
who  owned  and  occupied  the  unit 
before  the  project; 

(ii)  Owned  and  occupied  by  a  lower 
income  person;  or 

(iii)  Rental  housing  that  meets  the 
HOME  affordability  criteria  in  24  CFR 
92.252. 

(d)  Reconfiguration  of  space. 
Reconfiguration  of  interior  space  in 
lower  income  housing  does  not  trigger 
a  replacement  requirement,  unless  the 
housing  is  no  longer  lower  income 
housing  after  the  reconfiguration. 

(e)  Demolition  or  conversion  at 
replacement  housing  site.  If  the  off-site 
development  of  replacement  lower 
income  housing  to  meet  the 
requirements  of  this  part  results  in  the 
demolition  or  conversion  of  other  lower 
income  housing,  that  other  demolition 
or  conversion  is  also  subject  to  the 
housing  replacement  and  relocation 
requirements  of  this  part. 

§  43.1 03  Housing  that  meets  replacement 
requirements. 

One-for-one  replacement  lower 
income  housing  must  meet  the 
following  requirements: 

(a)  Location.  At  least  one  of  the 
following  conditions  must  be  met: 

(1)  Eligible  households  of  all  races 
and  ethnic  groups  will  have  equal  and 


meaningful  access  to  the  replacement 
housing; 

(2)  There  are  opportunities  in  the 
metropolitan  area  for  assisted 
households  to  choose  non-minority 
neighborhoods  (or  these  opportunities 
are  under  development);  or 

(3)  The  proposed  housing  investment 
is  consistent  with  the  recipient’s 
consolidated  plan. 

(b)  Size.  The  replacement  housing 
must  contain  at  least  as  many  bedrooms 
as  the  housing  that  is  demolished  or 
converted.  The  mix  of  units  may  vary; 
however,  the  recipient  must  provide  the 
information  required  under  §  43.105(g) 
in  any  case  where  it  proposes  to: 

(1)  Replace  units  with  an  appropriate 
number  of  smaller  units  (e.g.,  a  2- 
bedroom  unit  with  two  1 -bedroom 
units);  or 

(2)  Replace  efficiency  units  or  single¬ 
room  occupancy  (SRO)  housing  with 
units  of  a  different  size. 

(c)  Condition.  The  replacement 
housing  must  be  provided  in  standard 
condition.  A  vacant  unit  that  has  been 
raised  to  standard  from  substandard 
condition  may  qualify  as  replacement 
housing  if: 

(1)  No  person  was  displaced  from  the 
unit  as  a  direct  result  of  a  project;  and 

(2)  The  unit  was  vacant  for  at  least 
three  months  before  the  execution  of  the 
contract  between  the  owner  of  the 
property  and  the  rehabilitation 
contractor. 

(d)  Timing.  The  replacement  housing 
must  initially  become  available  for 
occupancy  during  the  period  beginning 
one  year  before  the  recipient’s 
submission  of  the  information  required 
under  §  43.105  and  ending  three  years 
after  the  commencement  of  the 
demolition  or  the  rehabilitation  related 
to  the  conversion. 

(e)  Affordability.  The  replacement 
housing  must  be  designed  to  remain 
lower  income  housing  for  at  least  10 
years  from  the  date  of  initial  occupancy. 
Replacement  housing  may  be  provided 
by  any  government  agency  or  private 
developer,  and  may  include: 

(1)  Rental  or  owner-occupied  housing 
with  a  market  rent  that  does  not  exceed 
the  applicable  Section  8  FMR,  if,  based 
on  available  data  and  trends,  the 
recipient  determines  that  the  market 
rent  is  likely  to  remain  within  the 
applicable  FMR  for  at  least  10  years;  and 

(2)  Housing  for  which  there  is  a  firm 
commitment  to  reduce  the  actual  rent 
for  the  unit  to  an  amount  that  does  not 
exceed  the  FMR  for  a  period  of  at  least 
10  years  (e.g.,  by  a  project-based  subsidy 
that  has  a  term,  including  renewals  that 
are  pre-funded  or  subject  only  to 
congressional  appropriations,  of  at  least 
10  years). 


§  43.105  Disclosure  and  submission 
requirements. 

(a)  Before  the  recipient  enters  into  an 
agreement  committing  it  to  provide 
HUD  financial  assistance  for  any  project 
that  will  directly  result  in  the 
demolition  of  lower  income  housing  or 
the  conversion  of  lower  income  housing 
to  another  use,  the  recipient  must  make 
public  and,  for  monitoring  purposes, 
submit  to  HUD  or,  in  the  case  of  a  State- 
funded  recipient,  to  the  State,  the 
following  information: 

(1)  A  description  of  the  proposed 
project; 

(2)  The  address,  number  of  bedrooms, 
and  location  on  a  map  of  the  lower 
income  housing  that  will  be  demolished 
or  converted  to  a  use  other  than  as  lower 
income  housing; 

(3)  A  time  schedule  for  the 
commencement  and  completion  of  the 
demolition  or  conversion; 

(4)  To  the  extent  known,  the  address, 
number  of  bedrooms,  and  location  on  a 
map  of  the  replacement  housing  that  has 
been  or  will  be  provided.  Any  exception 
that  will  be  sought  under  §  43.107  shall 
be  identified.  For  tracking  purposes,  the 
information  shall  correlate  the 
replacement  housing  with  the  specific 
converted/demolished  housing  it 
replaces  and  shall  indicate  whether  the 
replacement  housing  is  located  in  an 
area  of  minority  concentration  (see 

§  43.207(c)(4)(iv)); 

(5)  The  source  of  funding,  and  a  time 
schedule  for  the  provision  of  the 
replacement  housing; 

(6)  The  basis  for  concluding  that  the 
replacement  housing  will  remain  lower 
income  housing  for  at  least  10  years 
from  the  date  of  initial  occupancy;  and 

(7)  Information  demonstrating  that 
any  proposed  replacement  of  dwelling 
units  with  an  appropriate  number  of 
smaller  dwelling  units,  or  any  proposed 
replacement  of  efficiency  or  single-room 
occupancy  (SRO)  units  with  units  of  a 
different  size,  is  appropriate  and 
consistent  with  the  recipient’s  housing 
needs  and  priorities  as  identified  in  the 
HUD-approved  comprehensive  housing 
affordability  strategy  (CHAS). 

(b)  To  the  extent  that  the  specific 
location  of  the  replacement  housing  and 
other  data  required  by  paragraphs  (a)(4) 
through  (a)(7)  of  this  section  are  not 
known,  the  recipient  shall  identify  the 
general  location  of  the  housing  on  a  map 
and  complete  the  disclosure  and 
submission  requirements  as  soon  as  the 
specific  data  are  available. 

§  43.1 07  Exception  to  housing 
replacement  requirements. 

(a)  General.  To  the  extent  that  HUD 
determines,  based  upon  objective  data, 
that  there  is  an  adequate  supply  of 
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vacant  lower  income  housing  in 
standard  condition  available  on  a 
nondiscriminatory  basis  within  the 
recipient’s  jurisdiction,  the  one-for-one 
replacement  requirements  of  this 
subpart  do  not  apply. 

(b)  Criteria  for  exception.  (1)  In 
determining  the  adequacy  of  supply, 

HUD  will  consider  whether  the 
demolition  or  conversion  will  have  a 
material  impact  on  the  ability  of  lower 
income  persons  to  find  suitable  lower 
income  housing.  HUD  will  consider 
relevant  evidence  of  housing  supply  and 
demand  including,  but  not  limited  to, 
the  following  factors:  the  housing 
vacancy  rate  in  the  jurisdiction;  the 
amount  of  vacant  lower  income  housing 
in  the  jurisdiction  (excluding  units  that 
will  be  demolished  or  converted);  the 
recipient’s  housing  needs  as  described 
in  its  CHAS;  the  number  of  eligible 
families  on  waiting  lists  for  assisted 
housing;  and  relevant  past  or  predicted 
demographic  changes. 

(2)  HUD’s  decision  to  grant  an 
exception  may  take  into  account  the 
supply  of  vacant  lower  income  housing 
in  standard  condition  in  an  area  that  is 
larger  than  the  recipient’s  jurisdiction. 
This  additional  housing  shall  be 
considered  if  HUD  determines  that  the 
housing  is  available  on  a 
nondiscriminatory  basis  and  would  be 
suitable  to  serve  the  needs  of  the  lower 
income  persons  that  cquld  be  served  by 
the  lower  income  housing  that  is  to  be 
demolished  or  converted.  HUD  will  base 
this  determination  on  geographic  and 
demographic  factors,  such  as  location 
and  access  to  places  of  employment  and 
to  other  facilities. 

(c)  Request  for  exception.  A  recipient 
shall  submit  its  request  for  an  exception 
under  this  section  to: 

(1)  HUD,  if  the  recipient  is  funded  by 
HUD;  or 

(2)  The  State,  if  the  recipient  is 
funded  by  a  State.  After  the  State 
reviews  a  recipient’s  request  and  any 
related  public  comments,  the  State  shall , 
forward  the  request  with  its 
recommendation  to  HUD. 

(d)  Public  disclosure.  A  request  for  an 
exception  shall  be  made  public 
simultaneously  with  its  submission.  The 
public  disclosure  shall  identify  the 
address  of  the  Office  (HUD  or  State)  that 
will  consider  the  request,  and  shall 
inform  interested  persons  that  they  have 
30  days  from  the  date  of  the  submission 
to  provide  that  Office  with  additional 
information  supporting  or  opposing  the 
recipient’s  request. 

(ej  Action  pending  exception.  Lower 
income  housing  for  which  an  exception 
is  requested  shall  not  be  demolished  or 
converted  before  the  exception  is 
approved. 


(f)  Displacement.  HUD’s  approval  of 
an  exception  under  this  section  does  not 
relieve  the  recipient  of  the  obligation  to 
provide  relocation  assistance  to  persons 
displaced  from  the  housing  for  which 
the  exception  was  granted. 

Subpart  C — Assistance  to  Site 
Occupants 

§  43.201  Introduction. 

(a)  Purpose  of  subpart.  This  subpart 
describes  the  assistance  that  must  be 
offered  to  persons  occupying  property 
undergoing  demolition  or  conversion. 

(b)  Choice  of  relocation  assistance. 
Each  displaced  person  is  entitled  to 
choose  to  receive  either: 

(1)  Relocation  assistance  at  section 
104(d)  levels,  as  described  in  this 
subpart  C;  or 

(2)  Relocation  assistance  under  the 
URA.  This  level  of  assistance  is 
described  in  49  CFR  part  24,  and: 

(i)  For  the  HOME  program,  24  CFR 
92.353; 

(ii)  For  the  State  Community 
Development  Block  Grant  (CDBG) 
program,  24  CFR  570.488;  and 

(iii)  For  other  CDBG  programs,  the 
Section  108  Loan  Guarantee  program, 
and  Urban  Development  Action  Grant 
(UDAG)  program,  24  CFR  570.606. 

(c)  Recognition  of  eligibility — defined. 
As  used  in  this  subpart  and  §43.11 
(Displaced  person— defined),  the  term 
"recognition  of  eligibility”  has  the 
following  meaning: 

(1)  For  the  conversion  or  demolition 
of  privately  owned  property,  unless  the 
recipient,  with  the  concurrence  of  HUD, 
establishes  a  different  trigger  event,  the 
term  “recognition  of  eligibility”  means: 

(1)  The  execution  of  the  assistance 
contract  between  the  recipient  (or 
subrecipient)  and  the  person  carrying 
out  the  project,  if  the  person  has  site 
control;  or 

(ii)  The  action  by  which  site  control 
is  obtained,  if  site  control  is  obtained 
after  execution  of  the  assistance 
contract;  or 

(2)  For  the  conversion  or  demolition 
of  property  owned  by  a  public  agency, 
the  term  “recognition  of  eligibility” 
means  the  execution  of  the  contract 
between  the  public  agency  and  the 
rehabilitation  or  demolition  contractor, 
or  any  earlier  action  that  the  recipient 
determines  is  appropriate. 

§  43.203  Summary  of  assistance. 

The  following  assistance  must  be 
provided  under  this  subpart: 

(a)  All  occupants  must  be  provided 
timely  information  notices,  as  described 
in  §43.205; 

(b)  All  occupants  must  be  provided 
other  appropriate  advisory  services,  as 
described  in  §  43.207; 


(c)  Persons  required  to  relocate  for  a 
temporary  period  or  to  move  within  the 
building/complex  shall  be  provided  the 
assistance  required  by  §  43.209; 

(d)  Displaced  persons  must  be 
provided  payment  for  moving  and 
related  expenses,  as  described  in 
§43.211;  and 

(e)  Displaced  persons  must  be 
provided  rental  or  purchase  assistance, 
including  the  cost  of  a  security  deposit, 
as  described  in  §  43.213. 

§43.205  Timety  notices. 

(a)  Basic  policy.  Each  person 
occupying  the  property  that  is 
undergoing  demolition  or  conversion  is 
entitled  to  timely  notice  explaining  the 
impact  of  the  project  on  the  person  and 
the  applicable  protections  and 
assistance  to  which  the  person  is 
entitled.  When  feasible,  two  or  more 
notices  required  by  this  section  may  be 
consolidated  in  one  timely 
communication. 

(b)  General  information  notice.  (1)  As 
soon  as  feasible,  each  person  occupying 
the  property  shall  be  issued  an 
appropriate  advisory  notice  as  described 
in  paragraph  (f)  of  this  section.  The 
notice  shall  explain  that  the  project  has 
been  proposed  and  its  possible  impact 
on  the  person,  if  it  is  approved. 

(2)  If  displacement  is  a  possibility,  the 
notice  shall,  at  a  minimum,  include 
information  that: 

(i)  Cautions  the  person  not  to  move 
before  the  project  is  approved  and  the 
person  receives  a  notice  of  eligibility  for 
relocation  assistance; 

(ii)  Indicates  that,  if  the  project  is 
approved,  the  person  may  choose 
assistance  at  either  the  levels  described 
in  this  subpart  or  under  the  URA,  and 
generally  describes  the  relocation 
payments,  basic  conditions  of  eligibility, 
and  procedures  for  obtaining  payment 
under  each  option; 

(iii)  Explains  that  a  person  to  be 
displaced  will  be  given  reasonable 
relocation  advisory  services,  including 
referrals  to  comparable  and  suitable 
replacement  dwellings,  assistance  in 
filing  payment  claims,  and  other 
necessary  assistance  to  help  the  person 
relocate  successfully; 

(iv)  Explains  that  a  person  to  be 
displaced  will  not  be  required  to  move 
from  the  property  earlier  than  90  days 
after  referral  to  at  least  one  comparable 
replacement  dwelling  (see  paragraphs 

(d)  and  (e)  of  this  section);  and 

(v)  Describes  a  person’s  right  to 
appeal  the  recipient’s  determination  as 
to  the  person’s  eligibility  for  relocation 
assistance  and  the  amount  of  any 
relocation  payment. 

(c)  Notice  of  nondisplacement  or 
eligibility  for  relocation  assistance. 
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Before  or  promptly  after  recognition  of 
eligibility  (as  defined  in  §  43.201(c)). 
each  person  directly  affected  by  the 
conversion  or  demolition  shall  be  issued 
one  of  the  following  written  notices: 

(1)  Notice  of  nondisplacement 
(tenants  only).  The  notice  of 
nondisplacement  shall  describe  the 
reasonable  terms  and  conditions  under 
which  the  tenant  may  continue  to 
occupy  the  property  (see  §  43.209(a)  for 
temporary  relocation  policies).  These 
reasonable  terms  and  conditions  shall 
include  the  opportunity  to  lease  and 
occupy,  upon  completion  of  the  project, 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  same  building/complex 
at  a  monthly  housing  cost  that  does  not 
exceed  the  greater  of  the  tenant’s  current 
monthly  housing  cost,  or  the  tenant’s 
contribution  under  the  recipient’s 
financial  means  standards  (described  in 
§  43.213(b)(2)).  A  tenant  who  moves 
permanently  may  qualify  for  assistance 
as  a  displaced  person  if  the  tenant  is  not 
provided  a  timely  notice  of 
nondisplacement  or  there  is  a  violation 
of  the  provisions  of  the  notice  of 
nondisplacement  after  it  is  issued. 

(2)  Notice  of  eligibility  for  relocation 
assistance.  The  notice  of  eligibility  for 
relocation  assistance  shall: 

(1)  Inform  the  person  of  his/her 
eligibility  for  the  relocation  assistance 
and  the  effective  date  of  such  eligibility; 
and 

(ii)  Describe  the  assistance,  including 
the  estimated  amount  of  financial 
assistance,  and  the  procedures  for 
obtaining  the  assistance. 

(d)  Notice  of  comparable  replacement 
dwelling  (persons  to  be  displaced).  As 
soon  as  feasible,  a  person  to  be 
displaced  shall  be  notified  in  writing  of 
the  specific  representative  comparable 
replacement  dwelling  and  related  price 
or  rent  that  will  be  used  to  establish  the 
maximum  replacement  housing 
payment  for  which  the  person  may 
qualify.  If  feasible,  the  notice  should  be 
consolidated  with  the  notice  of 
eligibility  for  relocation  assistance. 

(e)  Ninety-day  notice  (persons  to  be 
displaced)-— (1)  Policy  and  timing.  No 
lawful  occupant  to  be  displaced  shall  be 
required  to  move  without  at  least  90 
days’  advance  written  notice  of  the 
earliest  date  by  which  the  move  may  be 
required.  The  90-day  notice  shall  not  be 
given  before  the  person  is  issued  the 
notices  of  eligibility  and  comparable 
replacement  dwelling  described  in 
paragraphs  (c)(2)  and  (d)  of  this  section. 

(2)  Content.  The  90-day  notice  shall 
either: 

(i)  State  the  specific  date  by  which  the 
property  must  be  vacated;  or 

(ii)  Specify  the  earliest  date  by  which 
the  person  may  be  required  to  move  and 


indicate  that  the  person  will  receive  a 
vacate  notice  indicating,  at  least  30  days 
in  advance,  the  specific  date  by  which 
he  or  she  must  move. 

(3)  Urgent  need.  In  unusual 
circumstances,  an  occupant  may  be 
required  to  vacate  the  property  on  less 
than  90  days’  advance  written  notice  if 
the  recipient  determines  that  a  90-day 
notice  is  impracticable,  such  as  when 
the  person’s  continued  occupancy  of  the 
property  would  constitute  a  substantial 
danger  to  health  or  safety.  A  copy  of  the 
recipient’s  determination  shall  be 
included  in  the  case  file. 

(4)  Notice  not  required.  The  90-day 
notice  need  not  be  issued  if: 

(1)  There  is  no  structure  or  personal 
property  on  the  real  property; 

(ii)  The  person  maxes  an  informed 
decision  to  relocate  and  vacates  the 
property  without  prior  notice;  or 

(iii)  The  person  owns  the  property 
and  enters  into  a  negotiated  agreement 
specifying  delivery  of  possession. 

(f)  Manner  of  notices.  (1)  A  notice 
required  by  this  section  must  be 
personally  served  or  sent  by  certified  or 
registered  first-class  mail,  return  receipt 
requested,  unless  the  project  will  not 
result  in  a  rent  increase  or  relocation.  If 
the  project  will  not  result  in  a  rent 
increase  or  require  permanent  or 
temporary  relocation,  a  general 
information  notice/notice  of 
nondisplacement  may  be  served  by 
posting  it  in  accessible  locations  and 
providing  a  copy  to  the  tenants’ 
representative. 

(2)  Each  notice  shall  be  written  in 
plain,  understandable  language.  Persons 
who  are  unable  to  read  and  understand 
the  notice  (e.g.,  illiterate,  foreign 
language,  or  impaired  vision  or  other 
disability)  must  be  provided  with 
appropriate  translation/communication 
(e.g.,  sign  language  interpreter  or  reader) 
and  counseling. 

(3)  Each  notice  shall  indicate  the 
name  and  telephone  number  (including 
the  telecommunications  device  for  the 
deaf  (TDD)  number,  if  applicable)  of  a 
person  who  may  be  contacted  for 
answers  to  questions  or  other  needed 
help. 

§  43.207  Other  advisory  services. 

(a)  Early  consultation  and 
coordination.  To  the  extent  feasible, 
property  occupants  directly  affected  by 
the  project  shall  be  consulted  in 
advance  of  project  approval,  to  obtain 
their  ideas  and  preferences  and  basic 
information  (e.g.,  family  size  and 
income)  needed  to  estimate  project  costs 
and  determine  project  feasibility.  When 
public  meetings  are  held,  the  meeting 
room  must  be  accessible  to  all  members 
of  the  intended  audience,  regardless  of 


disability.  Appropriate  steps  shall  be 
taken  to  ensure  cooperation  and 
coordination  among  government 
agencies,  neighborhood  groups  and 
affected  persons  so  that  the  project  can 
proceed  efficiently  with  minimal 
duplication  of  effort. 

(d)  Advisory  services — persons  not  to 
be  displaced.  In  addition  to  receiving 
the  notices  described  in  §  43.205, 
persons  who  will  not  be  displaced  shall: 

(1)  Receive  an  explanation  of  the 
terms  and  conditions  of  occupancy  that 
will  apply  upon  completion  of  the 
project,  and,  where  applicable,  the 
policies  covering  temporary  relocation 
and  moving  within  the  building/ 
complex. 

(2)  Consistent  with  program  objectives 
and  available  resources,  be  provided 
information  on  available  housing 
assistance  and  help  in  applying  for  such 
assistance,  counseling,  referrals  to  other 
sources  of  assistance  (e.g.,  drug  and 
alcohol  treatment,  welfare  assistance, 
child  care,  voter  registration,  training) 
and  any  other  help  as  may  be 
appropriate. 

(c)  Advisory  services — persons  to  be 
displaced. — (1)  Determine  relocation 
needs  and  preferences.  The  relocation 
needs  and  preferences  of  each  person 
shall  be  determined  as  soon  as  feasible. 
Information  necessary  to  select  a 
comparable  replacement  dwelling  and 
establish  the  maximum  replacement 
housing  payment  (e.g.,  household  size 
and  income  and  dwelling 
characteristics)  should  be  obtained 
before  eligibility  for  relocation 
assistance  is  triggered. 

(2)  Select  most  representative 
comparable  replacement  dwelling.  If 
available,  at  least  three  comparable 
replacement  dwellings  shall  be 
inspected,  internally  and  externally,  to 
ensure  that  they  meet  the  requirements 
of  a  comparable  replacement  dwelling. 
The  maximum  replacement  housing 
payment  shall  be  based  on  the  cost  for 
the  comparable  replacement  dwelling 
that  is  most  representative  of  the 
displacement  dwelling.  To  the  extent 
feasible,  the  comparable  replacement 
dwellings  shall  be  selected  from  the 
neighborhood  in  which  the 
displacement  dwelling  is  located,  or  in 
nearby  similar  neighborhoods  where 
housing  costs  are  generally  the  same  or 
higher.  (In  order  to  qualify  as  a 
comparable  replacement  dwelling,  the 
housing  must  be  currently  available,  as 
provided  in  §  43.7(f).) 

(3)  Explain  assistance  available.  As 
soon  as  feasible,  the  recipient  shall 
explain  the  relocation  payments  and 
other  assistance  for  which  the  person 
may  be  eligible,  the  related  eligibility 
requirements,  and  the  procedures  for 
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obtaining  such  assistance.  The  recipient 
shall  explain  the  reasons  why  it  selected 
a  specific  comparable  replacement 
dwelling  as  most  representative,  and, 
where  applicable,  the  expected  terms 
and  conditions  of  the  new  mortgage 
financing.  If  feasible,  these  explanations 
shall  be  face-to-face.  Persons  who  are 
unable  to  understand  the  information 
shall  be  provided  appropriate 
translation  (e.g.,  sign  language  or 
bilingual  presentation). 

(4)  Referrals  to  available  replacement 
dwellings.  The  recipient  shall: 

(i)  Provide  current  information  on  the 
availability,  purchase  prices,  and  rents 
of  comparable  replacement  dwellings 
and  other  suitable,  decent,  safe,  and 
sanitary  replacement  dwellings.  This 
information  shall  be  provided  on  a 
continuing  basis  until  the  person  selects 
the  replacement  dwelling  to  which  he  or 
she  will  relocate.  (See  also  requirement 
in  §  43.205(d)  to  provide  written  notice 
of  comparable  replacement  dwelling.) 

(ii)  Offer  transportation  to  inspect  the 
housing  to  which  the  person  is  referred. 
Transportation  for  persons  with 
disabilities  shall  be  accessible. 

(iii)  Supply  eligible  persons  with 
appropriate  information  about  the 
availability  of  housing  assistance  under 
Federal,  State  or  local  programs,  and 
assist  eligible  persons  in  applying  for 
such  assistance. 

(iv)  Advise  the  person  of  the  person’s 
rights  under  the  Fair  Housing  Act  (42 
U.S.C.  3601-19).  Consistent  with  the 
recipient’s  affirmative  obligation  to 
further  fair  housing,  the  recipient  shall 
offer  replacement  housing  opportunities 
in  a  variety  of  locations.  Referrals  to 
minority  persons  shall  include  referrals 
to  suitable  replacement  dwellings  not 
located  in  an  area  of  minority 
concentration.  (Minority  concentration, 
defined  in  relation  to  local  conditions, 
exists  when  the  proportion  of  minority 
residents  substantially  exceeds  that  of 
the  jurisdiction  as  a  whole.)  This  policy, 
however,  does  not  require  a  recipient  to 
provide  a  person  a  larger  payment  than 
is  necessary  to  enable  the  person  to 
relocate  to  a  comparable  replacement 
dwelling. 

(5)  Inspection  of  replacement 
dwellings,  (i)  Whenever  feasible,  the 
recipient  shall  inspect  housing  before 
providing  a  referral  to  assure  that  it 
meets  the  applicable  standards  (i.e., 
definitions  for  comparable  replacement 
dwelling  and/or  decent,  safe,  and 
sanitary  dwelling  in  §§  43.7  and  43.9).  If 
a  full,  internal  and  external  inspection 
is  not  made  before  the  referral,  the 
person  shall  be  notified  of  the  need  for 
the  inspection  before  making  a 
commitment  to  rent  or  buy  the  dwelling. 


(ii)  Before  making  a  replacement 
housing  payment,  the  recipient  must 
ensure  that  a  thorough  internal  and 
external  inspection  of  the  actual 
replacement  dwelling  has  been  made  to 
determine  that  it  is  a  decent,  safe,  and 
sanitary  dwelling.  If  the  person  relocates 
to  another  community,  the  recipient 
may  arrange  for  officials  of  that 
community  to  perform  the  inspection. 

(iii)  If  the  person  elects  to  move  to  a 
replacement  dwelling  that  is  not  decent, 
safe,  and  sanitary,  the  recipient  must  so 
notify  HUD  at  least  30  days  in  advance 
of  its  denial  of  the  replacement  housing 
payment.  The  notification  shall  include 
an  explanation  of  its  efforts  to  obtain 
compliance  with  such  requirements. 

(6)  Other  help.  The  recipient  shall 
provide  counseling,  referrals  to  other 
sources  of  assistance  (e.g.,  welfare 
assistance,  job  training,  drug  or  alcohol 
treatment,  child  care,  voter  registration), 
and  such  other  help  as  may  be 
appropriate  to  minimize  hardships.  In 
addition,  the  recipient  shall  keep  each 
person  informed  as  to  the  earliest  date 
by  which  the  person  may  have  to  vacate 
the  property  and  assist  the  person  in 
completing  any  claim  forms  that  must 
be  filed  to  obtain  relocation  payments. 

(7)  Occupant  of  overnight  shelter.  The 
occupant  of  an  overnight  shelter  for  the 
homeless  is  not  considered  to  be  the 
resident  of  a  dwelling  and  therefore  is 
not  eligible  for  rental  or  purchase 
assistance  under  §43.213.  However,  a 
person  displaced  from  an  overnight 
shelter  must  be  provided  the 
opportunity  to  occupy  another 
overnight  shelter  under  similar  or  better 
conditions. 

§  43.209  Temporary  relocation  and  moves 
within  complex. 

(a)  Temporary  relocation  of  person 
not  to  be  displaced.  A  tenant  who  will 
not  be  required  to  move  from  the 
building/complex  permanently  may 
need  to  relocate  temporarily  to  permit 
the  project  to  be  carried  out.  All 
conditions  of  the  temporary  relocation, 
including  location  and  period  of 
temporary  occupancy,  must  be 
reasonable.  At  a  minimum,  the  tenant 
shall  be  provided: 

(1)  Reimbursement  for  all  reasonable 
and  necessary  out-of-pocket  expenses 
incurred  in  connection  with  the 
temporary  relocation,  including  the  cost 
of  moving  to  and  from  the  temporarily 
occupied  housing,  any  increase  in 
monthly  housing  cost,  and  any 
incidental  expenses  (e.g.,  costs  of 
reinstalling  telephone  and  cable  TV 
service);  and 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 


(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  address  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  reasonable  terms  and 
conditions  under  which  the  tenant  may 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the 
building/complex  upon  completion  of 
the  project;  and 

(iv)  The  provision  for  reimbursement 
of  out-of-pocket  expenses  described  in 
paragraph  (a)(1)  of  this  section. 

(b)  Person  not  to  be  displaced  moves 
within  building/complex.  If  a  tenant  is 
required  to  move  permanently  to 
another  unit  in  the  building/complex  in 
order  to  carry  out  the  project: 

(1)  The  tenant  must  t>e  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move;  and 

(2)  All  other  conditions  of  the 
relocation  must  be  reasonable. 

(c)  Emergency  temporary  relocation  of 
person  to  be  displaced. 

(1)  Emergency  circumstances.  A 
person  to  be  displaced  may  not  be 
required  to  move  temporarily,  unless 
the  move  results  from: 

(1)  A  presidentially  declared  major 
disaster  as  defined  in  section  104(c)  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121); 

(ii)  A  presidentially  declared 
emergency; 

(iiij  Another  emergency,  as 
determined  by  the  recipient,  that 
requires  immediate  vacation  of  the  real 
property,  such  as  when  continued 
occupancy  of  the  displacement  dwelling 
constitutes  a  substantial  danger  to  the 
health  or  safety  of  the  occupants  or  the 
public. 

(2)  Notification  to  HUD.  Whenever  a 
person  is  required  to  make  an 
emergency  move  (without  prior  referral 
to  a  comparable  replacement  dwelling), 
HUD  shall  be  notified. 

(3)  Basic  conditions  of  emergency 
temporary  relocation.  Whenever  a 
person  is  required  to  relocate  for  a 
temporary  period  because  of  an 
emergency,  the  recipient  shall: 

(i)  Take  whatever  steps  are  necessary 
to  assure  that  the  person  is  relocated 
temporarily  to  a  decent,  safe  and 
sanitary  dwelling; 

(ii)  Pay  the  actual  reasonable  out-of- 
pocket  expenses  incurred  in  moving  to 
and  from  the  temporarily  occupied 
housing,  any  increase  in  monthly 
housing  costs,  and  any  incidental  cosis 
(e.g.,  costs  of  reinstalling  telephone  and 
cable  television  service);  and 

(iii)  Inform  the  person  in  writing  oi 
the  person’s  continuing  eligibility  for 
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relocation  assistance  for  the  permanent 
relocation,  and,  as  soon  I is  feasible,  refer 
the  perron  to  at  least  one  comparable 
replacement  dwelling.  For  purposes  of 
qualifying  for  payments,  the  date  of 
displacement  is  the  date  the  person 
moves  from  the  temporarily  occupied 
dwelling. 

(d)  Person  to  be  displaced  elects  to 
relocate  temporarily. 

(1)  Although  a  person  to  be  displaced 
cannot  be  required  to  relocate 
temporarily  except  in  emergency 
circumstances,  he  or  she  may  elect  to  do 
so. 

(2)  A  lower  income  person  to  be 
displaced  from  lower  income  housing 
who  elects  to  relocate  temporarily  shall 
be  eligible  for  temporary  relocation 
assistance  (including  interim  living 
costs),  if: 

(i)  None  of  the  comparable 
replacement  dwellings  to  which  the 
person  has  been  referred  qualifies  as 
lower  income  housing.  (A  comparable 
replacement  dwelling  may  have  a 
market  rent  that  exceeds  the  applicable 
Section  8  FMR  and  not  be  made 
affordable  by  a  long  term  project-based 
subsidy.  If  so,  the  replacement  dwelling 
does  not  meet  the  definition  of  lower 
income  housing,  even  though  it  will  be 
temporarily  affordable  to  the  displaced 
person  through  the  relocation 
assistance);  and 

(ii)  The  person  makes  a  commitment 
to  relocate  to  lower  income  housing  that 
is  scheduled  to  become  available  in 
accordance  with  subpart  B  of  this  part. 

(3)  The  assistance  to  be  provided  to  an 
eligible  lower  income  person  shall 
include  reimbursement  for  reasonable 
and  necessary  out-of-pocket  costs 
incurred  in  connection  with  the 
temporary  relocation,  including  the  cost 
of  moving  to  and  from  the  temporarily 
occupied  housing,  any  increased 
monthly  housing  costs,  and  any 
incidental  expenses. 

§  43.21 1  Payment  for  moving  and  related 
expenses. 

(a)  Actual  reasonable  moving  and 
related  expenses.  A  displaced  person  is 
entitled  to  payment  of  his  or  her  actual 
moving  and  related  expenses,  as  the 
recipient  determines  to  be  reasonable 
and  necessary,  including  expenses  for: 

(1)  Transportation  of  the  displaced 
person  and  personal  property. 
Transportation  costs  for  a  distance 
beyond  50  miles  are  not  eligible  unless 
the  recipient  determines  that  relocation 
beyond  50  miles  is  justified; 

(2)  Packing,  crating,  uncrating,  and 
unpacking  of  the  personal  property; 

(3)  Storage  of  the  personal  property 
for  a  period  not  to  exceed  12  months, 


unless  the  recipient  determines  that  a 
longer  period  is  necessary; 

(4)  Disconnecting,  dismantling, 
removing,  reassembling,  and  reinstalling 
relocated  household  appliances  and 
other  personal  property; 

(5)  Utility  hookups,  including 
reinstallation  of  telephone  and  cable 
television  service; 

(6)  Insurance  for  the  replacement 
value  of  the  property  in  connection  with 
the  move  and  necessary  storage; 

(7)  The  replacement  value  of  property 
lost,  stolen,  or  damaged  in  the  process 
of  moving  (not  through  the  fault  or 
negligence  of  the  displaced  person,  his 
or  her  agent,  or  employee),  where 
insurance  covering  such  loss,  theft,  or 
damage  is  not  reasonably  available; 

(8)  Credit  checks;  and 

(9)  Other  moving-related  expenses 
that  the  recipient  determines  to  be 
reasonable  and  necessary,  except  the 
following  ineligible  expenses: 

(i)  Interest  on  a  loan  to  cover  moving 
expenses; 

(ii)  Personal  injury; 

(iii)  Any  legal  fee  or  other  cost  for 
preparing  a  claim  for  a  relocation 
payment  or  for  representing  the 
claimant  before  the  recipient;  and 

(iv)  The  cost  of  moving  any  structure 
or  other  real  property  improvement. 

(b)  Moving  expense  and  dislocation 
allowance.  A  displaced  person  may 
choose  to  receive  a  moving  expense  and 
dislocation  allowance  as  an  alternative 
to  a  payment  for  the  actual  reasonable 
moving  and  related  expenses  described 
in  paragraph  (a)  of  this  section.  The 
amount  of  the  allowance  shall  be 
determined  in  accordance  with  a 
schedule  of  allowances  established  by 
the  recipient.  Separate  schedules  may 
be  established  for  apartment  units  and 
single-unit  buildings.  The  schedule  of 
allowance  shall  take  into  account: 

(1)  The  number  of  rooms  in  the 
displacement  dwelling,  which  may 
include  outbuildings; 

(2)  Whether  the  displaced  person 
owns  and  must  move  the  furniture;  and 

(3)  At  a  minimum,  the  kinds  of 
expenses  described  in  §  43.211(a). 

§  43.21 3  Rental  and  purchase  assistance. 

(a)  Summary  of  assistance.  A 
displaced  person  is  entitled  to: 

(1)  Choose  to  receive  either:  (i)  Rental 
assistance,  as  described  in  paragraph  (b) 
of  this  section;  or 

(ii)  Purchase  assistance,  as  described 
in  paragraph  (c)  of  this  section; 

(2)  Payment  of  security  deposit,  as 
described  in  paragraph  (d)  of  this 
section. 

(3)  Temporary  relocation  assistance 
(i.e.,  interim  living  costs,  within  the 
meaning  of  section  104(d)),  when 
required  by  §  43.209(d). 


(b)  Rental  assistance.  Each  person  to 
be  displaced  must  be  offered  rental 
assistance  in  accordance  with  the 
following: 

(1)  Cash  assistance.  If  provided  in 
cash  payments,  the  rental  assistance 
shall  be  equal  to  60  times  the  amount 
obtained  by  subtracting  the  contribution 
to  be  made  by  the  displaced  person 
(determined  in  accordance  with 
paragraph  (b)(3)  of  this  section)  from  the 
lesser  of: 

(1)  The  monthly  housing  cost,  as 
defined  in  §  43.5,  for  a  comparable 
replacement  dwelling;  or 

(ii)  The  monthly  housing  cost  for  the 
decent,  safe  and  sanitary  replacement 
dwelling  to  which  the  person  relocates. 

(2)  Tenant-based  housing  program 
subsidy,  (i)  All  or  a  portion  of  the 
required  rental  assistance  may  be 
offered  through  a  tenant-based  housing 
program  subsidy  (e.g.,  a  Section  8  rental 
certificate  or  voucher  provided  through 
the  HA,  if  it  is  available  in  accordance 
with  the  HA’s  HUD-approved  tenant 
selection  preferences  and  the  person 
qualifies).  If  the  initial  monthly  housing 
program  subsidy  is  less  than  that 
provided  under  paragraph  (b)(1)  of  this 
section,  the  tenant  must  be  provided  a 
cash  rental  supplement  equal  to  60 
times  the  gap.  If  the  term  of  the  housing 
program  subsidy  is  less  than  60  months, 
the  recipient  must  ensure  that  payments 
under  the  formula  in  paragraph  (b)  of 
this  section  will  be  made  for  the 
remainder  of  the  60-month  period. 

(ii)  Whenever  a  tenant-based  housing 
program  subsidy  is  offered  as  a  full  or 
partial  alternative  to  cash  assistance,  the 
recipient  must  provide  referrals  to 
comparable  replacement  dwellings 
where  the  owner  is  willing  to 
participate  in  the  housing  program.  If 
the  person  then  refuses  the  tenant-based 
housing  program  subsidy,  or  rents  and 
moves  to  a  unit  where  he  or  she  is 
unable  to  receive  the  housing  program 
subsidy,  the  recipient  shall  have 
satisfied  the  rental  assistance 
requirements  under  this  section.  (In 
such  case,  the  displaced  person  may 
seek  assistance  pursuant  to  the  URA.) 

(3)  Financial  means  standards.  The 
recipient  shall  adopt  a  written  policy 
available  to  the  public  that  describes  its 
standards  for  determining  the 
contribution  that  a  person  is  expected  to 
make  toward  the  monthly  housing  cost 
of  a  comparable  replacement  dwelling. 
This  contribution  shall  not  exceed  30 
percent  of  the  person’s  monthly  gross 
income,  unless  the  person  is  a  displaced 
dependent.  The  contribution  of  a 
displaced  dependent  shall  not  exceed 
the  monthly  housing  cost  for  the 
displacement  dwelling.  (A  student  or 
resident  of  an  institution  may  be 
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assumed  to  be  a  dependent,  unless  the 
student  or  resident  demonstrates 
otherwise.)  The  recipient’s  standards 
shall  ensure  equal  assistance  within 
each  class  of  persons. 

(c)  Purchase  assistance.  (1)  As  an 
alternative  to  rental  assistance  under 
paragraph  (b)  of  this  section,  a  displaced 
person  who  purchases  an  interest  in  a 
housing  cooperative  or  mutual  housing 
association  and  occupies  a  decent,  safe, 
and  sanitary  dwelling  in  the  cooperative 
or  association,  is  entitled  to  receive  a 
lump-sum  payment.  This  lump-sum 
payment  shall  be  equal  to  the 
capitalized  value  of  60  monthly 
installments  of  the  amount  that  is 
obtained  by  subtracting  the  person’s 
contribution,  described  in  paragraph 

(b)(3)  of  this  section,  from  the  monthly 
housing  cost  for  a  comparable 
replacement  dwelling. 

(2)  To  compute  the  capitalized  value, 
the  installments  shall  be  discounted  at 
the  rate  of  interest  paid  on  passbook 
saving  deposits  by  a  federally  insured 
bank  or  savings  and  loan  institution 
conducting  business  in  the  recipient 
jurisdiction. 

(d)  Payment  of  security  deposit.  A 
displaced  person  who  rents  a 
replacement  dwelling  is  entitled  to 
payment  for  the  reasonable  and 
necessary  cost  of  a  security  deposit.  The 
payment  shall  not  exceed  the  contract 
rent  for  one  month  (including  utilities 
covered  by  the  lease),  unless  the 
recipient  determines  that  a  higher 
payment  is  justified.  The  person  is 
entitled  to  keep  any  later  refund  of  the 
deposit. 

(e)  Occupancy  requirements.  To 
qualify  for  replacement  housing 
assistance  under  this  section,  the 
displaced  person  must  rent  or  buy,  and 
must  occupy,  a  decent,  safe  and  sanitary 
dwelling  within  one  year  after  the  date 
of  displacement. 

§  43.21 5  Special  requirements  covering 
manufactured  homes. 

(a)  Mobile  home — definition.  This 
section  provides  additional  guidance 
covering  relocation  payments  to  a 
person  displaced  from  a  manufactured 
home  or  manufactured  home  site.  As 
used  in  this  section,  the  term  “mobile 
home”  shall  have  the  same  meaning  as 
"manufactured  home”,  as  that  term  is 
defined  in  section  603  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974  (42 
U.S.C.  5402)  and  implementing 
regulations  at  24  CFR  3280.2. 

(b)  Cost  of  moving  mobile  home.  In 
addition  to  the  expenses  described  in 

§  43.211(b),  a  displaced  owner-occupant 
of  a  mobile  home  who  relocates  and 
reoccupies  the  mobile  home  on  a 


replacement  site  is  eligible  for  the 
reasonable  and  necessary  costs  of: 

(1)  Moving  the  mobile  home 
(including  packing,  securing,  and 
unpacking  any  items  of  personal 
property); 

(2)  Disassembling,  moving,  and 
reassembling  any  attached 
appurtenances,  such  as  porches,  decks, 
skirting,  and  awnings,  anchoring  of  the 
unit,  and  utility  “hook-up”  charges; 

(3)  Repairs  and  modifications 
necessary  so  that  the  mobile  home  can 
be  moved  and  made  decent,  safe,  and 
sanitary,  if  the. recipient  determines  that 
it  would  be  economically  feasible  to  do 
so;  and 

(4)  A  nonretumable  mobile  home  park 
entrance  fee,  to  the  extent  that  it  does 
not  exceed  the  fee  at  a  comparable 
mobile  home  park,  if: 

(i)  The  person  is  displaced  from  a 
mobile  home  park;  or 

(ii)  The  recipient  determines  that 
payment  of  the  fee  is  necessary  to  the 
relocation. 

(c)  Rental/Purchase  assistance  based 
on  dwelling  and  site.  Both  the  mobile 
home  and  mobile  home  site  must  be 
considered  when  computing  rental/ 
purchase  assistance.  For  example,  the 
displaced  person  may  have  owned  the 
displacement  mobile  home  and  rented 
the  site,  or  may  have  rented  the  mobile 
home  and  owned  the  site.  Similarly,  a 
person  may  elect  to  purchase  a 
replacement  mobile  home  and  rent  a 
replacement  site,  or  to  rent  the  mobile 
home  and  purchase  the  site.  In  such 
cases,  the  total  assistance  shall  consist 
of  a  payment  for  a  dwelling  and  a 
payment  for  a  site,  each  computed 
under  the  applicable  provisions  in 
§43.213. 

(d)  Replacement  mobile  home/site  not 
available.  The  maximum  rental/ 
purchase  assistance  under  this  section 
shall  be  based  on  the  cost  of  a 
comparable  replacement  mobile  home 
and  suitable  site,  unless  they  are  not 
reasonably  available.  If  a  comparable 
replacement  mobile  home  and  suitable 
site  are  not  reasonably  available,  the 
payment  shall  be  computed  on  the  basis 
of  the  reasonable  cost  of  a  conventional 
comparable  replacement  dwelling. 

(e)  Mobile  home  park.  If  the 
demolition  or  conversion  of  a  portion  of 
a  mobile  home  park  makes  continued 
operation  of  the  park  infeasible, 
necessitating  relocation  of  a  mobile 
home  located  on  the  remainder 
property,  the  occupant  shall  be 
considered  a  displaced  person  who  is 
entitled  to  relocation  payments  and 
other  assistance  under  this  part. 


PART  92— HOME  INVESTMENT 
PARTNERSHIPS  PROGRAM 

2.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12701- 
12839. 

3.  Paragraph  (c)(6)  of  §92.150  would 
be  revised  to  read  as  follows: 

§  92. 1 50  Submission  of  program 
description  and  certifications. 
***** 

(c)  *  *  * 

(6)  A  certification  thai  it: 

(i)  Is  following  a  Residential 
Antidisplacement  and  Relocation 
Assistance  Plan  in  accordance  with  the 
requirements  in  24  CFR  part  43; 

(ii)  Will  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and 
implementing  regulations  at  49  CFR  part 
24;  and 

(iii)  Will  comply  with  the 
requirements  in  §  92.353. 
***** 

4.  The  section  heading  and 
paragraphs  (e),  (h)  introductory  text,  and 
(h)(1)  of  §  92.353  would  be  revised  to 
read  as  follows: 

§  92.353  Relocation,  acquisition,  and 
replacement  of  low-income  housing. 
***** 

(e)  Residential  antidisplacement  and 
relocation  assistance  plan.  Each 
participating  jurisdiction  shall  comply 
with  the  Residential  Antidisplacement 
and  Relocation  Assistance  Plan 
requirements  in  24  CFR  part  43.  These 
requirements  include  one-for-one 
replacement  of  low-income  housing  and 
the  provision  of  relocation  assistance. 
***** 

(h)  Responsibility  of  participating 
jurisdiction.  (1)  The  jurisdiction  must 
certify  that  it  will  comply  with  the  URA, 
the  regulations  at  49  CFR  part  24,  and 
the  requirements  of  this  section, 
including  the  provisions  on  the 
residential  antidisplacement  and 
relocation  assistance  plan  in  paragraph 
(e)  of  this  section.  The  jurisdiction  must 
ensure  this  compliance  notwithstanding 
any  third  party’s  contractual  obligation 
to  the  jurisdiction  to  comply. 
***** 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

5.  The  authority  citation  for  part  570 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5300- 
5320. 

6.  Paragraph  (h)  of  §  570.303  would  tie 
revised  to  read  as  follows: 
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§570.303  Certifications. 
***** 

(h)(1)  It  is  following  a  Residential 
Antidisplacement  and  Relocation 
Assistance  Plan  in  accordance  with  the 
requirements  in  24  CFR  part  43,  as 
required  by  section  104(d)  of  the  Act; 

(2)  It  will  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and 
implementing  regulations  at  49  CFR  part 
24; 

(3)  It  will  comply  with  the  relocation 
requirements  in  §  570.608(b);  and 

(4)  It  will  comply  with  the 
requirements  in  §  570.606(d)  governing 
optional  relocation  assistance  under 
section  105(a)(ll)  of  the  Act. 
***** 

7.  Paragraph  (c)(14)(ix)(I)  of  §  570.458 
would  be  revised  to  read  as  follows: 

§  570.458  Full  applications. 
***** 

(c)  *  *  * 

(14)  *  *  * 

(ix)'*  *  * 

(I)(l)  A  Residential  Antidisplacement 
and  Relocation  Assistance  Plan,  in 
accordance  with  the  requirements  of  24 


CFR  part  43  (including  the  requirement 
to  certify  that  the  grantee  is  following 
such  a  plan); 

(2)  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and 
implementing  regulations  at  49  CFR  part 
24; 

(3)  The  relocation  requirements  in 
§  570.606(b);  and 

(4)  The  requirements  in  §  570.606(d) 
governing  optional  relocation  assistance 
under  section  105(a)(ll)  of  the  Act;  and 
***** 

8.  The  section  title  and  paragraph  (c) 
introductory  text  of  §  570.488  would  be 
revised  to  read  as  follows: 

§  570.488  Relocation,  acquisition,  and 
replacement  of  lower  income  housing. 
***** 

(c)  Residential  antidisplacement  and 
relocation  assistance  plan.  Each  State 
shall  ensure  that  each  State  recipient 
certifies  to  the  State  that  the  State 
recipient  is  following  a  Residential 
Antidisplacement  and  Relocation 
Assistance  Plan  providing  one-for-one 
replacement  of  lower  income  housing 
and  relocation  assistance  in  accordance 


with  24  CFR  part  43.  Under  section 
106(d)(5)(A)  of  the  Act,  the  State 
recipient  must  also  certify  to  the  State 
that  the  State  recipient  will  minimize 
the  displacement  of  persons  as  a  result 
of  assisted  activities. 
***** 

9.  The  section  title  and  paragraph  (c) 
introductory  text  of  §  570.606  would  be 
revised  to  read  as  follows: 

§  570.606  Relocation,  acquisition,  and 
replacement  of  lower  income  housing. 
***** 

(c)  Residential  antidisplacement  and 
relocation  assistance  plan.  Each  grantee 
shall  comply  with  the  Residential 
Antidisplacement  and  Relocation 
Assistance  Plan  requirements  in  24  CFR 
part  43.  These  requirements  include 
one-for-one  replacement  of  lower 
income  housing  and  the  provision  of 
relocation  assistance. 
***** 

Dated:  June  27. 1994. 

Henry  G.  Cisneros. 

Secretary. 

(FR  Doc.  94-16074  Filed  6-30-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

[FRL-4838-6] 

Drinking  Water;  National  Primary 
Drinking  Water  Regulations — Synthetic 
Organic  Chemicals  and  Inorganic 
Chemicals;  National  Primary  Drinking 
Water  Regulations  Implementation; 
Monitoring  for  Unregulated 
Contaminants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  In  this  document,  EPA  is 
amending  the  National  Primary 
Drinking  Water  Regulations  to  correct 
typographical  errors,  clarify  language 
which  was  unclear,  and  correct  mistakes 
where  the  preamble  correctly  indicated 
the  Agency’s  intent  but  the  language  of 
the  regulation  was  in  error.  These 
changes  are  intended  to  simplify 
implementation  of  the  regulations  by 
reducing  confusion  about  Agency 
requirements. 

EFFECTIVE  DATE:  These  amendments  are 
effective  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Reding,  Technical  Support 
Division,  Office  of  Ground  Water  and 
Drinking  Water,  Environmental 
Protection  Agency,  Cincinnati,  Ohio 
45268,  (513)  569-7946. 

SUPPLEMENTARY  INFORMATION:  In  1987, 
EPA  promulgated  National  Primary 
Drinking  Water  Regulations  for  eight 
contaminants  (Phase  I).  In  1991,  EPA 
promulgated  National  Primary  Drinking 
Water  Regulations  for  38  contaminants 
(Phase  II).  In  1992,  EPA  promulgated 
National  Primary  Drinking  Water 
Regulations  for  23  contaminants  (Phase 
V).  The  regulations  contained  errors 
which  are  corrected  by  this  document. 
This  document  also  clarifies  the  intent 
of  the  regulatory  requirements  in  cases 
where  the  language  was  confusing  or 
contradictory  with  the  preamble. 

The  Administrative  Procedure  Act,  5 
U.S.C.  553,  provides  that  when  an 
Agency  finds  good  cause,  it  may  issue 
a  rule  without  first  providing  notice  and 
comment  and  make  the  rule 
immediately  effective.  This  document 
corrects  errors  and  omissions  in  40  CFR 
141  and  142.  These  revisions  are  so 
minor  that  the  Agency  finds  that  neither 
comment  nor  a  delayed  effective  date  is 
necessary  or  in  the  public  interest. 
Accordingly,  EPA  finds  that  there  is 
good  cause  not  to  solicit  comment  on 


this  document  and  to  have  the  revisions 
immediately  effective. 

Corrections  to  the  Regulation 

This  document  corrects  errors  in  the 
regulatory  language.  These  corrections 
are  described  below. 

This  document  corrects  the  definition 
of  “Initial  compliance  period’’  irr§  141.2 
by  inserting  the  “§”  before  141.61  and 
141.62  which  was  mistakenly  omitted. 
This  document  also  corrects  141.62(b) 
(11)— (16)  to  (11)— (15),  as  the  table  only 
lists  15  contaminants. 

§§  141.23(d),  (d)(4),  (e),  and  (e)(3)  and 
§  141.62(b)  establish  monitoring 
frequencies  for  transient  non¬ 
community  water  systems  (TWSs)  for 
nitrate  and  nitrite.  A  definition  for 
transient  non-community  water  system 
was  not  included  in  the  promulgation  of 
the  final  rule.  This  document  amends 
§  141.2  to  include  a  definition  of  a 
transient  non-community  water  system. 

This  document  adds  the  effective 
dates  for  the  regulations  promulgated 
July  17, 1992,  and  the  regulations 
contained  in  Subpart  I — Control  of  Lead 
and  Copper,  to  §  141.6,  the  general 
section  on  effective  dates  for  part  141. 

This  document  corrects  a  reference  in 
§  141.6(h)  from  §  141(f)(16)  to 
§  141.24(f)(16). 

This  document  corrects  errors  in 
§  141.23(a)(1)  and  (2)  by  revising 
§  141.23(a)(1)  and  (2)  and  §  141.23(c)(1) 
by  replacing  the  starting  dates  with  the 
term  "initial  compliance  period.”  The 
January  1, 1993  starting  date  listed  in 
the  current  regulations  will  not  be  valid 
for  future  regulations.  The  "three  year 
cycle”  in  the  current  regulations  in 
§  141.23(c)  predates  the  Standardized 
Monitoring  Framework  compliance 
cycle  and  needs  to  be  explicitly 
consistent  with  it. 

This  document  adds  the  Phase  V 
inorganic  contaminants  (antimony, 
beryllium,  cyanide,  nickel  and  thallium) 
to  paragraphs  §  141.23(a)(5), 

§  141.23(f)(1)  and  §  141.23(i)(2),  which 
refer  to  monitoring  requirements.  The 
Phase  V  Federal  Register  Notice, 
specifically  57  FR  31819,  indicates  that 
the  monitoring  requirements  for  these 
contaminants  conform  to  those  already 
listed  for  the  inorganic  contaminants  in 
these  paragraphs,  and  that  the  intention 
was  to  add  them  to  these  paragraphs. 
These  additions  were  inadvertently 
omitted. 

This  document  puts  the  method  title 
“Atomic  Absorption;  Platform”  in  the 
table  in  §  141.23(a)(4)(i)  to  be  consistent 
with  the  way  Table  11  appeared  on  page 
31798  of  the  preamble  to  the  final  Phase 
V  rule  (July  17, 1992).  It  also  deletes 
footnote  1  which  referred  to  Appendix 
A  of  EPA  Method  200.7  since  the 


appendix  has  been  incorporated  in  the 
text  of  the  method;  this  change  is  also 
consistent  with  how  Table  11  appeared 
in  the  preamble. 

This  document  clarifies  that  States 
may  grant  a  monitoring  waiver  for 
cyanide  if  the  State  determines  the 
system  is  not  vulnerable  by  virtue  of  no 
proximity  to  an  industrial  source  of 
cyanide.  The  preamble  to  the  final  rule 
said  this  clarification  was  contained  in 
the  final  rule  but  it  was  omitted. 

This  document  corrects  a 
typographical  error  in  §  141.23(c)(5)(iii). 
This  document  clarifies  a  statement  in 
§  141.23(i)  (1)  and  (2)  that  compliance 
for  each  contaminant  is  determined 
separately. 

This  document  corrects  a 
typographical  error  in  §  141.23(i)(l)  by 
changing  the  term  “our”  to  "out.” 

This  document  eliminates  the 
paragraph  numbered  §  141.23(k)(l), 
replaces  it  with  the  paragraph  currently 
numbered  §  141.23(k)(4),  and  then 
renumbers  the  remaining  paragraphs.  It 
also  corrects  a  typographical  error  in  a 
table  heading  in  the  new’  §  141.23(k)(l) 
and  a  typographical  error  in  the  method 
applicable  to  antimony  (“Method  220.9” 
should  be  "Method  200.9”). 

The  document  corrects  misspelled 
words  in  §  141.23  (q)(3)  and  (q)(4), 
which  should  both  read  “Coupled”,  not 
“Coupledd”  or  “Couple”. 

This  document  deletes  sections 
describing  sampling  and  analytical 
requirements  (§  141.24  (a)  through  (e)), 
which  refer  to  endrin.  Phase  V  amended 
the  existing  regulations  for  endrin  by 
deleting  the  MCL  for  endrin  from 
§  141.12  and  adding  the  MCL  to 
§  141.61(c),  and  by  including  sampling 
and  analytical  requirements  for  endrin 
in  §  141.24(h).  These  requirements  were 
immediately  effective  (August  17, 1992). 
Accordingly,  it  is  clear  that  the 
provisions  of  141.24  (a)  through  (e)  were 
superfluous;  they  were  unintentionally 
retained  and  are  now  deleted. 

This  document  corrects  a 
typographical  error  in  the  designation  of 
"21”  to  “(21)”  in  §  141.24(f)(4). 

This  document  corrects  references  to 
“approved  laboratories”  which  should 
refer  to  “certified  laboratories”  in 
several  sections. 

This  document  corrects  §  141.24(f)(7) 
and  §  141.24(f)(10)  by  inserting  the  term 
“non-community”  which  was 
mistakenly  omitted  after  the  term  “non- 
transient”.  NTNCWS  is  a  defined  term 
in  the  regulations  (§  141.2);  “non- 
transient”  is  not  a  term  used  in 
NPDWRs. 

This  document  corrects  an  omission 
in  §  141.24  (f)(14)(i)  and  (h)(10)(i)  by 
specifying  the  follow-up  procedures  to 
be  taken  when  composite  samples 
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exceed  the  specified  ]eveL  The 
paragraph  currently  states  that,  if  the 
results  of  the  composite  sample  are 
above  specified  levels,  a  follow-up 
sample  from  each  of  the  composite  sites 
must  be  taken  within  14  days.  The 
paragraph  then  needs  to  state  that  the 
follow-up  samples  need  to  be  analyzed 
for  the  contaminants  which  were  above 
specified  levels.  The  correct  follow-up 
language  appears  in  §  141.23(a)(4)(i}  for 
inorganic  contaminants  but  was 
inadvertently  omitted  in  §  141.24  on 
organic  contaminants. 

This  document  corrects  §  141.24 
(f)(14Xiii)  by  replacing  the  text  with  text 
consistent  with  §  141.24(h)(lQ)(iii), 
which  was  the  original  intent  of  the 
regulations,  as  discussed  on  page  31826, 
column  2  line  1  of  the  FR,  July  17, 1992. 

This  document  completes  the  citation 
of  a  manual  in  §  141.24(0(16)  by  adding 
the  date  of  publication  of  the  manual.  It 
also  updates  the  toll-free  telephone 
number  cited  in  the  paragraph. 

This  document  deletes  §  141.24(g). 
These  paragraphs  are  from  the  Phase  1 
rule  (1987)  and  refer  to  the  original  eight 
volatile  organic  chemicals  (VOCs).  The 
preamble  from  the  Phase  11  rule  (1991) 
states  our  intention  was  to  have 
identical  monitoring  requirements  for 
all  18  VOCs,  as  discussed  on  page  3561, 
column  2,  paragraph  c.  of  the  FR, 
January  30, 1991.  The  paragraphs  in 
§  141.24(g)  were  replaced  and 
superseded  by  those  in  §  141.24(f),  but 
were  inadvertently  left  in  the  text  and 
are  now  deleted. 

This  document  clarifies  the  intent  of 
§  141.24(h)(4)  to  specify  that  monitoring 
begins  in  the  "Initial  compliance 
period.”  Currently,  the  regulations 
specify  January  1, 1993,  a  date  which 
will  not  be  valid  for  the  next  set  of 
regulations. 

This  document  reinserts 
subparagraphs  §  141.24(h)(10}(i),  (iij, 
and  (iii)  which  were  inadvertently 
deleted  by  the  Phase  V  FR,  July  17, 

1992,  which  did  not  state  that  only  the 
introductory  text  was  to  be  replaced. 

This  document  corrects  an  omission 
in  §  141.24(h)(12)  to  add  the  citation  to 
the  July  1990  methods  manual,  which 
contains  the  methods  promulgated  new 
with  Phase  V:  Methods  547, 548, 549, 
550,  and  550.1.  This  document  also 
adds  a  new  subparagraph  in 
§  141.24(h)(12)  to  cite  Method  506 
which  was  discussed  in  the  preamble 
but  omitted  from  the  rule. 

This  document  corrects 
§  141.32(e){62)  by  replacing  the  number 
“0.004”  with  the  correct  value  of 
”0.006”,  the  maximum  contaminant 
level  as  established  by  §  141.61(c). 


This  document  corrects  several 
typographical  errors  in  §  141.32(e)  (30), 
(33),  (35)  and  (41). 

This  document  corrects  the  title  of 
§  141.40  to  read  "contaminants”  rather 
than  “chemicals”. 

This  document  makes  corrections  to 
§  141.40(e)  as  "Chlorobenzene”  is 
currently  regulated  as 
“Monochlorobenzene”,  and 
“Dibrornomethana”  was  mistakenly 
omitted. 

This  document  corrects  an  error  in 
§  141.40(g)  to  cite  the  correct  version  of 
the  methods  manual.  By  deleting  the 
specific  reference  to  the  manual  in  this 
paragraph,  and  referring  instead  to 
§  141.24(f)(16)  where  the  manual  is  also 
listed,  EPA  reduces  the  chance  in  the 
future  that  the  reference  will  be  updated 
in  one  paragraph  but  not  the  other.  The 
telephone  number  at  the  end  of  the 
paragraph  is  also  updated. 

This  document  replaces  references 
which  have  been  superseded  by  Phase 
II  and  Phase  V  and  which  should  have 
been  revised. 

This  document  deletes  1,2,4- 
Trichlorobenzene  from  the  list  of 
unregulated  contaminants  in  $  141.40(j). 
This  contaminant  became  a  regulated 
contaminant  in  regulations  promulgated 
on  July  17, 1992  (57  FR  31776)  and, 
therefore,  no  longer  is  an  unregulated 
contaminant.  Other  contaminants  which 
had  previously  been  listed  in  §  141.40(j] 
were  deleted  in  the  July  17, 1992, 

-  regulation  but  1,2,4-Trichlorobenzene 
was  overlooked. 

This  document  corrects  several 
typographical  errors  in  the  “List  of 
Unregulated  Organic  Contaminants:”  in 
§  141.40(n)(ll)  and  adds  a  reference  to 
where  the  manuals  containing  the 
methods  can  be  found. 

This  document  corrects  the  effective 
date  of  the  regulation  of  endrin 
discussed  in  §  141.60(a)(3)  to  be 
consistent  with  the  date  shown  in  the 
effective  date  section  at  the  beginning  of 
the  regulation. 

This  document  corrects  the  table  in  § 
141.61(b),.  which  lists  best  available 
technology  for  the  organic 
contaminants.  The  changes  made  to 
Table  §  141.61(b)  in  57  FR  31846  of  July 
17, 1992  should  have  specified  by 
asterisks  that  the  new  table  was  to  be 
added  to  the  existing  table,  and  was  not 
to  supersede  it.  The  asterisks  were 
inadvertently  omitted,  and  consequently 
the  rest  of  the  table  is  presented  as 
"superseded  text”  in  the  CFR  40 1993 
Edition.  This  document  merges  the  two 
tables  and  includes  all  the  contaminants 
in  both  tables  and  the  “OX”  column. 
The  word  “synthetic”  is  removed,  since 
the  merged  table  will  include 
contaminants  referred  to  as  "VOCs” 


(volatile  organic  contaminants)  as  well 
as  ”SOCs”  (synthetic  organic 
contaminants). 

This  document  corrects  the  best 
available  technology  listing  for 
toxaphene  and  toluene  in  §  141.61(b)  to 
make  them  consistent  with  the  listing  in 
§  142.62(a).  It  also  corrects  a 
typographical  error  in  the  CAS  number 
for  glyphosate. 

This  document  corrects  the  MCL  for 
aldicarb  sulfone  listed  in  §  141.61(c). 

This  document  corrects  a 
typographical  error  in  the  spelling  of 
“ultraviolet”  in  §  141.62(c). 

This  document  corrects  the  best 
available  technology  listing  for  alachlor 
and  hexachlorobenzene  in  §  142.62  to  be 
consistent  with  the  technology  listed  for 
these  two  contaminants  in  §  141.61,  and 
corrects  the  spelling  of  “dalapon.” 

This  document  corrects  typographical 
errors  in  the  table  headings  identifying 
best  available  technologies  for  achieving 
compliance  with  the  maximum 
contaminant  levels  for  organic 
chemicals.  Packed  Tower  Aeration  was 
incorrectly  abbreviated  as  “PAT”  and 
Granular  Activated  Carbon  was 
incorrectly  abbreviated  as  "GAO”  in 
§  142.62(a). 

This  document  corrects  a 
typographical  error  in  the  "Key  to  BATS 
in  Table”  in  the  table  entitled  "BAT  for 
Inorganic  Compounds  Listed  in  Section 
141.62(B)”  in  §  141.62(c).  The  table  title 
currently  has  a  superscript  "6”  rather 
than  the  word  “Section.” 

Economic  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Oder  defines  "significant 
regulatory  actum”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(a)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  os 
communities; 

(b)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(c)  Materially  alter  the  budgetary 
impact  on  entitlements,  grants,  user 
fees,  or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(d)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
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Because  this  rule  makes  only 
technical  corrections  to  previous  rules, 
it  is  not  a  “significant  regulatory  action” 
under  the  terms  of  Executive  Order 
12866  and  is,  therefore,  not  subject  to 
OMB  review. 

Other  Requirements 

A.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  EPA  to  consider  the  effect  of 
regulations  on  small  entities  (5  U.S.C. 

602  et  seq.).  If  there  is  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  the  Agency  must 
prepare  a  Regulatory  Flexibility 
Analysis  (RFA)  describing  alternatives 
that  would  minimize  the  impact.  The 
impact  of  the  requirements  corrected 
and  clarified  in  this  rule  was  assessed 
at  the  time  the  requirements  were 
imposed.  Thus,  there  is  no  additional 
impact  imposed  by  these  regulations, 
and  a  Regulatory  Flexibility  Analysis  is 
not  required. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  Phase  I, 

II,  and  V  rules  were  approved  by  OMB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  at  the  time  the  rules 
were  promulgated.  No  additional 
requirements  are  imposed  by  these 
technical  amendments. 

C.  Federalism  Review 

Executive  Order  12612  requires  all 
Federal  agencies  to  consider  legislative 
and  regulatory  proposals  and  other 
major  policy  actions  to  determine  if  they 
have  substantial  effects  on  federalism 
goals  and  principles  as  set  forth  in  the 
Executive  Order.  According  to  EPA’s 
Guideline  for  Implementing  Executive 
Order  12612:  Federalism,  “[i]f  an  EPA 
action  is  mandated  or  the  necessary 
means  to  carry  it  out  are  implied  by 
statute,  then  no  further  federalism 
assessment  is  required.”  The  regulations 
which  are  being  corrected  by  today’s 
rule  were  required  by  statute.  Thus,  no 
federalism  assessment  was  required  to 
support  the  original  rules  or  these 
technical  amendments.  , 

List  of  Subjects  in  40  CFR  Parts  141  and 
142 

Environmental  protection, 
Administrative  practice  and  procedure, 
Chemicals,  Reporting  and  recordkeeping 
requirements.  Water  supply. 

Dated:  June  21, 1994. 

Robert  Perciasepe, 

Assistant  Administrator  for  Water. 

Parts  141  and  142  of  Chapter  I  of  Title 
40  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 


PART  141— [AMENDED] 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300j-4,  and 
300j-9. 

§141.2  [Amended] 

2.  In  §  141.2,  in  the  definition  of 
Initial  compliance  period,  before 
“141.61”  and  “141.62,”  add  “§  ”.  Also, 
change  the  designation  “§  141.62(b) 
(11H16)”  to  “§  141.62(b)  (11H15)”. 

3.  §  141.2  is  amended  by  adding,  in 
alphabetical  order,  a  definition  for 
“Transient  non-community  water 
system”  to  read  as  follows: 

§141.2  Definitions. 
***** 

Transient  non-community  water 
system  or  7WS  means  a  non-community 
water  system  that  does  not  regularly 
serve  at  least  25  of  the  same  persons 
over  six  months  per  year. 
***** 

§141.6  [Amended] 

4.  In  §  141.6,  revise  paragraph  (a)  to 
read  as  follows: 

§  1 41 .6  Effective  dates. 

(a)  Except  as  provided  in  paragraphs 
(a)  through  (h)  of  this  section,  and  in 
§  141.80(a)(2),  the  regulations  set  forth 
in  this  part  shall  take  effect  on  June  24, 
1977. 

***** 

5.  In  §  141.6(h),  revise  the  reference 
“§  141(f)(16)”  to  read  “§141.24(0(16)”. 

§141.23  [Amended] 

6.  In  §  141.23  revise  paragraphs  (a)(1), 
(a)(2)  including  the  note,  and  (a)(5)  to 
read  as  follows: 

§  141.23  Inorganic  chemical  sampling  and 
analytical  requirements. 
***** 

(a)  *  *  * 

(1)  Groundwater  systems  shall  take  a 
minimum  of  one  sample  at  every  entry 
point  to  the  distribution  system  which 
is  representative  of  each  well  after 
treatment  (hereafter  called  a  sampling 
point)  beginning  in  the  initial 
compliance  period.  The  system  shall 
take  each  sample  at  the  same  sampling 
point  unless  conditions  make  another 
sampling  point  more  representative  of 
each  source  or  treatment  plant. 

(2)  Surface  water  systems  shall  take  a 
minimum  of  one  sample  at  every  entry 
point  to  the  distribution  system  after 
any  application  of  treatment  or  in  the 
distribution  system  at  a  point  which  is 
representative  of  each  source  after 
treatment  (hereafter  called  a  sampling 
point)  beginning  in  the  initial 


compliance  period.  The  system  shall 
take  each  sample  at  the  same  sampling 
point  unless  conditions  make  another 
sampling  point  more  representative  of 
each  source  or  treatment  plant. 

Note:  For  purposes  of  this  paragraph, 
surface  water  systems  include  systems  with 
a  combination  of  surface  and  ground  sources. 
***** 

(5)  The  frequency  of  monitoring  for 
asbestos  shall  be  in  accordance  with 
paragraph  (b)  of  this  section:  the 
frequency  of  monitoring  for  antimony, 
barium,  beryllium,  cadmium, 
chromium,  cyanide,  fluoride,  mercury, 
nickel,  selenium  and  thallium  shall  be 
in  accordance  with  paragraph  (c)  of  this 
section;  the  frequency  of  monitoring  for 
nitrate  shall  be  in  accordance  with 
paragraph  (d)  of  this  section;  and  the 
frequency  of  monitoring  for  nitrite  shall 
be  in  accordance  with  paragraph  (e)  of 
this  section. 

★  *  *  *  * 

7.  In  the  table  in  §  141.23(a)(4)(i),  add 
immediately  below  “Atomic 
Absorption;  Furnace”  in  the  third 
column  for  “Antimony”  “Nickel”  and 
“Thallium”  the  words  “Atomic 
Absorption;  Platform”;  in  the  third 
column  for  “Beryllium”  remove  “xl" 
and  add  the  words  “Atomic  Absorption; 
Platform”;  remove  footnote  1;  and 
redesignate  footnotes  2  through  6  as 
footnotes  1  through  5. 

8.  In  §  141.23(c)(1),  delete  the  phrase 
“once  every  three  years”  and  substitute 
“during  each  compliance  period”. 

9.  In  §  141.23,  add  a  sentence  to  the 
end  of  paragraph  (c)(2)  to  read  as 
follows: 

***** 

(C).  *  * 

(2)  *  *  *  States  may  grant  a  public 
water  system  a  waiver  for  monitoring  of 
cyanide,  provided  that  the  State 
determines  that  the  system  is  not 
vulnerable  due  to  lack  of  any  industrial 
source  of  cyanide. 
***** 

10.  In  §  141.23(c)(5)(iii),  revise  the 
word  “prcoedures”  to  read 
“procedures”. 

11.  In  §  141.23,  revise  paragraph  (f)(1) 
to  read  as  follows: 
***** 

(f)‘  *  * 

(1)  Where  the  results  of  sampling  for 
asbestos,  antimony,  barium,  beryllium, 
cadmium,  chromium,  cyanide,  fluoride, 
mercury,  nickel,  selenium  or  thallium 
indicate  an  exceedance  of  the  maximum 
contaminant  level,  the  State  may  require 
that  one  additional  sample  be  collected 
as  soon  as  possible  after  the  initial 
sample  was  taken  (but  not  to  exceed  two 
weeks)  at  the  same  sampling  point. 
***** 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Rules  and  Regulations 


34323 


12.  In  §  141.23(iXl),  in  the  first 
sentence  revise  the  phrase  "and 
thallium”  to  read  "or  thallium”  and,  in 
the  second  sentence  revise  the  word 
“our”  to  read  "out”. 

13.  In  §  141.23(i)(2),  revise  the  first 
sentence  to  read: 

(1)  *  *  * 

(2)  For  systems  which  are  monitoring 
annually,  or  less  frequently,  the  system 
is  out  of  compliance  with  the  maximum 
contaminant  levels  for  asbestos, 
antimony,  barium,  beryllium,  cadmium, 
chromium,  cyanide,  fluoride,  mercury, 
nickel,  selenium  or  thallium  if  the  level 
of  a  contaminant  at  any  sampling  point 
is  greater  than  the  MCL.  *  *  * 
***** 

14.  §  141.23  is  amended  by  removing 
paragraph  (k)(l)  and  redesignating 
paragraph  (k)(4)  as  paragraph  (k)(l), 
paragraph  (k)(5)  as  paragraph  (k)(4),  and 
paragraph  (k)(6)  as  paragraph  (k)(5). 

15.  In  the  table  headings  in  newly 
designated  §141.23(kKl),  in  the  £econd 
column,  revise  the  word  “Methodogy” 
to  read  "Methodology”.  In  the  table,  in 
the  third  column,  for  Antimony,  Atomic 
Absorption;  Platform  revise  "220.9”  to 
read  “200.9”. 

16.  In  §  141.23(q)(3),  remove  the 
second  **d”  at  the  end  of  the  word 
“Coupledd”.  In  §  141.23(q)(4),  add  a  "d” 
to  the  end  of  the  word  "Couple”. 

§  141.24  [Amended] 

17.  In  §  141.24,  remove  and  reserve 
paragraphs  (a)  through  (e). 

10.  ha  §  141.24(f)(4),  revise  the 
number  "21”  to  read  "[21)”. 

19.  In  §  141.24(f)(7)  and  (fJflO),  in  the 
first  sentence  after  the  word  "non¬ 
transient”,  add  "non-community”. 

20.  In  §  141.24(f)(20),  revise  the 
reference  to  "approved  laboratory"  to 
read  "certified  laboratory”. 

21.  In  $  141.24,  revise  paragraphs 
(f)(14)(i)  and  (f)(14)(iii)  to  read  as 
follows; 

***** 

If)*  *  * 

(14)  *  *  * 

(i)  If  the  concentration  in  the 
composite  sample  is  greater  than  or 
equal  to  0.0005  mg/1  for  any 
contaminant  listed  in  §  141.61(a),  then  a 
follow-up  sample  must  be  taken  within 
14  days  aft  each  sampling  point  included 
in  the  composite,  and  be  analyzed  for 
that  contaminant 
*  *  *  *  * 

(iii)  If  the  population  served  by  the 
system  is  >  3,300  persons,  then 
compositing  may  only  be  permitted  by 
the  State  at  sampling  paints  within  a 
single  system.  In  systems  serving  £ 

3,300  persons,  the  State  may  permit 
compositing  among  different  systems 


provided  the  5-sample  limit  is 
maintained. 

***** 

22.  In  §  141.24(f)(16),  after  "EP A/600/ 
4-88/039,”  add  “December  1988, 

Revised  July  1991”.  Also,  revise  tho  toll- 
free  telephone  number  at  the  end  of  the 
paragraph  from  "800-336—4700”  to  read 
“800-553-6847”. 

23.  In  §  141.24,  remove  and  reserve 
paragraph  (g). 

24.  In  §  141.24,  revise  paragraph 
(h)(4)(i)  to  read  as  follows: 
***** 

(h)  *  *  * 

(4)  *  *  * 

(i)  Each  community  and  non-transient 
non-community  water  system  shall  take 
four  consecutive  quarterly  samples  for 
each  contaminant  listed  in  §  141.61(c) 
during  each  compliance  period 
beginning  with  the  initial  compliance 
period. 

***** 

25.  In  §  141.24,  add  paragraphs 
(h)(10)(i),  (h)(10)(ii),  and  (h)(10)(iii)  to 
read  as  follows: 

***** 

(h)  *  *  * 

(10)  *  *  * 

(i)  If  the  concentration  in  the 
composite  sample  detects  one  or  more 
contaminants  listed  in  §  141.61(c),  then 
a  follow-up  sample  must  be  taken 
within  14  days  at  each  sampling  point 
included  in  the  composite,  and  be 
analyzed  for  that  contaminant. 

(11)  If  duplicates  of  the  original  sample 
taken  from  each  sampling  point  used  in 
the  composite  are  available,  the  system 
may  use  these  duplicates  instead  of 
resampling.  The  duplicate  must  be 
analyzed  and  the  results  reported  to  the 
State  within  14  days  of  collection. 

(iii)  If  the  population  served  by  the 
system  is  >3,300  persons,  then 
compositing  may  only  be  permitted  by 
the  State  at  sampling  points  within  a 
single  system.  In  systems  serving  < 

3,300  persons,  the  State  may  permit 
compositing  among  different  systems 
provided  the  5-sample  limit  is 
maintained. 

***** 

26.  In  §  141.24,  revise  paragraph 
(h)(12)  introductory  text  and  add 
paragraph  (h)(12)(xv)  to  read  as  follows: 
***** 

(b)  *  *  * 

(12)  Analysis  for  the  contaminants 
listed  in  §  141.61(c)  and  for  endrin  in 

$  141.12(a)  shall  be  conducted  using  the 
following  EPA  methods  or  their 
equivalent  as  approved  by  EPA.  These 
methods  are  contained  in  "Methods  for 
the  Determination  of  Organic 
Compounds  in  Drinking  Water,”  EPA/ 


600/4-88/039,  December  1988,  Revised 
July  1991  and  in  "Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water — Supplement  I”, 

EP A/600/ 4—90/020,  July  1990,  and 
“Supplement  II”,  EPA/600/R-92/129, 
August  1992,  Environmental  Monitoring 
Systems  Laboratory,  Cincinnati,  OH 
45268.  These  documents  are  available 
from  the  National  Technical  Information 
Service  (NTIS)  NTIS  PB91-231480, 

PB91— 146027  and  PB9 2-20 7703,  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 
The  NTIS  toll-free  number  is  1-800- 
553-6847. 

***** 

(xv)  Method  506,  "Determination  of 
Phthalate  and  Adipate  Esters  in 
Drinking  Water  by  Liquid-Liquid 
Extraction  or  Liquid-Solid  Extraction 
and  Gas  Chromatography  with 
Photoionization  Detection.”  Method  506 
can  be  used  to  measure  di(2-eihylhexyl) 
adipate  and  di(2-ethylhexyl)  phthalate. 
***** 

§141.28  [Amended) 

27.  In  §  141.28,  remove  "Approved 
laboratories”  in  the  heading  and  add 
"Certified  laboratories”,  and  remove 

"  laboratory  approved”  in  paragraph  (a) 
and  add  “laboratory  certified”. 

§141.32  [Amended] 

28.  In  §  141.32(e)(30),  the  second 
sentence  should  be  revised  to  reed 
“This  organic  chemical  is  a  pesticide 
used  to  control  termites.” 

29.  In  §141.32(e)(33),  the  last 
sentence  should  be  revised  to  read 
“Drinking  water  that  meets  the  EPA 
standard  is  associated  with  little  to  none 
of  this  risk  and  is  considered  safe  with 
respect  to  ds-l,2-dichk»oethylene.”. 

3a  In  §141  J2(eM35),  the  word 
"ntrofP*  in  the  third  sentence  should  be 
revised  to  read  "runoff”. 

31.  In  §  141.32(e)(41),  the  word 
"eposure”  in  the  first  sentence  should 
be  revised  to  read  “exposure”. 

32.  In  §  141.32(e)(62),  before  the  word 
“parts”,  revise  the  number  “0.004”  to 
read  "0.006”. 

§141A0  [Amended] 

33.  In  the  title  of  §  141.40,  revise  the 
word  “chemicals”  to  reed 
"contaminants”. 

34.  In  §  141.40(e)(5),  revise  the  word 
'  “Chlorobenzene’  ’  to  read 
"Dihromomethane”. 

35.  In  §  141.40,  revise  paragraph  (g)  to 
read  as  follows:  §  141.40  Special 
monitoring  for  inorganic  and  organic 
contaminants. 

***** 

(g)  Analysis  far  the  organic 
contaminants  in  paragraphs  (e)  and  (J)  of 
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this  section  shall  be  conducted  using 
the  recommended  EPA  methods,  or 
their  equivalent  as  determined  by  EPA. 
These  methods  are  contained  in  the 
reference  at  §  141.24(f)(16). 


§  1 41 .60  Effective  dates. 


(3)  The  effective  date  for  paragraphs 
(a)(19)  through  (a)(21),  (c)(19)  through 
(c)(25),  and  (c)(27)  through  (c)(33)  of 
§  141.61  is  January  17, 1994.  The 
effective  date  of  §  141.61(c)(26)  is 
August  17. 1992. 


36.  In  §  141.40(h),  remove 
“laboratories  approved”  and  add 
“laboratories  certified”;  remove 
“§  141.24(g)(ll)”  and  add 

“§  141.24(f)(17)-'. 

37.  In  141.40,  remove  paragraph  (j)(2) 
and  redesignate  the  remaining 
paragraphs  ())(3)  through  (j)(15)  as 
paragraphs  (j)(2)  through  (j)(14). 

38.  In  §  141.40,  revise  paragraph 
(n)(ll)  to  read  as  follows: 


§141.61  [Amended] 

40.  In  the  text  preceding  the  table  in 
§  141.61(b),  remove  the  word 
“synthetic”. 

41.  In  §  141.61(b),  revise  the  table  to 
read  as  follows: 

§  1 41 .61  Maximum  contaminant  levels  for 
organic  contaminants. 


§141.60  [Amended] 

39.  In  §  141.60,  revise  paragraph  (a)(3) 
to  read  as  follows: 


(11)  The  listed  methods  are  in  the 
manuals  cited  at  §  141.24(h)(12).  List  of 
Unregulated  Organic  Contaminants: 


BAT  for  Organic  Contaminants  Listed  in  §  141.61  (a)  and  (c) 


Contaminant 


15972-60-8 

116- 06-3  .... 
1646-88-4  .. 
1646-87-3  .. 
1912-24-9  .. 

71- 43-2  . 

50-32-8  . 

1563-66-2  .. 

56- 23-5  ...... 

57- 74-9  . 

75-99-0  . 

94- 75-7  . 

103-23-1  .... 

117- 81-7  .... 
96-12-8  ..... 

95- 50-1  . 

106- 46-7  .... 

107- 06-2  ... 

75-35-4  . 

156-59-2  ... 
156-60-5  ... 

75- 09-2  . 

78-87-5  . 

86- 85-7  . 

85-00-7  . 

145-73-3  ... 

72- 20-8  . 

100-41-4  ... 
106-93-4  ... 
1071-83-6  . 

76- 44-8  ..... 
1024-57-3  . 

118- 74-1  ... 

77- 47-3  . 

58- 89-9  . 

72-43-5  . 

108- 90-7  ... 
23135-22-0 

87- 66-5  . 

1918-02-1  . 
1336-36-3  . 
122-34-9  ... 
100-42-5  ... 
1746-01-6  . 
127-18-4  ... 
108-88-3  ... 
8001-35-2 


Alachlor  . . . 

Aldicarb  . 

Aldicart)  sulfone  .. 
Aldicarb  sulfoxide 

Atrazine  . 

Benzene  . 

Benzo[a]pyrene  .. 
Carbofuran  . 


Carbon  tetrachloride 


Chlordane 
Dalapon  .. 


Di  (2-ethylhexyl)  adipate  . 

Di  (2-ethylhexyl)  phthalate  . 

Dibromochloropropane  (DBCP) 
o-Dichlorobenzene  . 


para-O  ichlorobenzene 
1 ,2-0tchloroe?nane  .... 
1 . 1  -Dichloroethyiene  . 


cis-1  ^-Dichloroethyiene 


trans-1 ,2-Dichloroethylene 

Dichloromethane  . . . 

1 ,2-Dichloropropane  _ 

Dinoseb . 

Diquat . . . . . . 


Endrin . 

Ethylbenzene . 

Ethylene  Dibromide  (EDB)  . 

Gylphosate  . . . 

Heptachlor . 

Heptachlor  epoxide  . 

Hexachlorobenzene  . 

Hexachlorocyclopentadiene 
Lindane . . . 


Methoxychkx 


Monochlorobenzene 


Oxamyl  (Vydate)  . . . 

Pentachlorophenol  . . . 

Picloram  . . 

Polychlorinated  biphenyls  (PCB) 


Simazine 


Styrene  . . . . 

2,3,7,8-TCDD  (Dioxin) 


T  etrachloroethylene 


Toluene  .... 
Toxaphene 


Organic  contami¬ 
nants 

EPA  analytical  method 

Aldicarb . 

531.1 

Aldicarb  sulfone  . 

531.1 

Aldicarb  sulfoxide  .... 

531.1 

Aldrin . 

505,  508,  and  525.1 

Butachlor . 

507,  525.1 

Carbaryl . 

531.1 

Dicamba . 

515.1 

Dieldrin . 

505,  508,  525.1 

3-hydroxycarbofuran 

531.1 

Methomyl . 

531.1 

Metolachlor . 

507,  525.1 

Metribuzin . 

507,  525.1 

Propachlor . 

508,  525.1 
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BAT  for  Organic  Contaminants  Listed  in  §  141.61  (a)  and  (c)— Continued 


CAS  No. 

Contaminant 

GAC 

PTA 

ox 

93-72-1  . . 

2,4,5-TP  (Sitvex)  . 

X 

120-82-1  . 

1 ,2,4-T richlorobenzene  . . . 

X 

X 

71-55-6  . . . 

1 ,1 ,1  -T richloroethane  . - . 

X 

X 

79-00-5  . 

1,1,2-Trichloroethane  . . . . 

X 

X 

79-01-6  . 

Trichloroethylene . 

X 

X 

75-01-4  . 

Vinyl  chloride . 

X 

1330-20-7  . 

Xylene  . 

X 

X 

1 

42.  In  §  141.61(c),  in  the  table,  revise 
the  number  "0.003”  in  the  MCL  column 
for  the  entry  “(4)  1646-87-4  Aldicarb 
sulfone”  to  read  ”0.002”. 

§141.62  [Amended] 


PART  142— [AMENDED] 

44.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g,  300g-l,  300g- 
2,  300g-3,  300g— 4,  300g-5,  300g-6,  300H. 
and  300j-9. 


43.  In  §  141.62(c),  in  key  11  under  the 
table,  revise  "Ultraviolent”  to  read 
“Ultraviolet”. 


§142.62  [Amended] 

45.  The  table  in  §  142.62(a)  is 
amended  as  follows: 

a.  In  the  Best  available  technologies 
subheadings,  revise  “PAT”  to  read 


"PTA”  and  revise  "GAO”  to  read 
"GAC”; 

b.  In  the  entry  for  "(19)  Alachlor”, 
remove  the  "X”  in  the  "PTA”  column; 

c.  In  entry  (38),  in  the  contaminant 
column,  revise  "Dalapone”  to  read 
"Dalapon";  and 

d.  In  the  entry  for  *T47) 
Hexachlorobenzene”,  remove  the  "X” 
from  the  "OX”  column  and  add  the  "X” 
to  the  “GAC”  column. 
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Title  3— 

The  President 

i 


Proclamation  6704  of  June  30,  1994 

To  Modify  Duty-Free  Treatment  Under  the  Generalized 
System  of  Preferences  and  for  Other  Purposes 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Pursuant  to  title  V  of  the  Trade  Act  of  1974,  as  amended  (“1974  Act”) 
(19  U.S.C.  2461  et  seq.),  the  President  may  designate  specified  articles  pro¬ 
vided  for  in  the  Harmonized  Tariff  Schedule  of  the  United  States  (“HTS”) 
as  eligible  for  preferential  tariff  treatment  under  the  Generalized  System 
of  Preferences  (“GSP”)  when  imported  from  designated  beneficiary  develop¬ 
ing  countries.  Pursuant  to  section  504(a)(1)  of  the  1974  Act  (19  U.S.C. 
2464(a)(1)),  the  President  may  withdraw,  suspend,  or  limit  the  application 
of  duty-free  treatment  accorded  under  section  501  of  the  1974  Act  (19 
U.S.C.  2461)  with  respect  to  any  article  or  with  respect  to  any  country, 
after  considering  the  factors  set  forth  in  sections  501  and  502(c)  of  the 
1974  Act  (19  U.S.C  2462(c)).  Pursuant  to  section  504(c)  of  the  1974  Act 
(19  U.S.C.  2464(c)),  beneficiary  developing  countries,  except  those  designated 
as  least-developed  beneficiary  developing  countries  pursuant  to  section 
504(c)(6)  of  the  1974  Act,  are  subject  to  limitations  on  the  preferential 
treatment  afforded  under  the  GSP.  Pursuant  to  section  504(c)(5)  of  the  1974 
Act,  a  country  that  is  no  longer  treated  as  a  beneficiary  developing  country 
with  respect  to  an  eligible  article  may  be  redesignated  as  a  beneficiary 
developing  country  with  respect  to  such  article  if  imports  of  such  article 
from  such  country  did  not  exceed  the  limitations  in  section  504(c)(1)  (after 
application  of  paragraph  (cM2})  during  the  preceding  calendar  year.  Further, 
pursuant  to  section  504(d)(2)  of  the  1974  Act  (19  U.S.C.  2464(d)(2),  the 
President  may  disregard  the  limitations  provided  in  section  504(c)(1)(B) 
with  respect  to  any  eligible  article  if  the  appraised  value  of  the  total  imports 
of  such  article  into  the  United  States  during  the  preceding  calendar  year 
is  not  in  excess  of  an  amount  that  bears  the  same  ratio  to  $5,000,000 
as  the  gross  national  product  of  the  United  States  for  that  calendar  year 
(as  determined  by  the  Department  of  Commerce)  bears  to  the  gross  national 
product  of  the  United  States  for  calendar  year  1979. 

2.  Pursuant  to  sections  501,  503(a),  and  504(a)  of  the  1974  Act  (19  U.S.C. 
2461,  2463(a),  and  2464(a)),  in  order  to  subdivide  and  amend  the  nomen¬ 
clature  of  existing  provisions  of  the  HTS  to  modify  tariff  treatment  under 
the  GSP,  I  have  determined,  after  taking  into  account  information  and  advice 
received  under  section  503(a),  that  the  HTS  should  be  modified  to  adjust 
the  original  designation  of  eligible  articles.  In  addition,  pursuant  to  title 
V  of  the  1974  Act,  I  have  determined  that  it  is  appropriate  to  designate 
specified  articles  provided  for  in  the  HTS  as  eligible  for  preferential  tariff 
treatment  under  the  GSP  when  imported  from  designated  beneficiary  develop¬ 
ing  countries,  and  that  such  treatment  for  other  articles  should  be  terminated. 
I  have  also  determined,  pursuant  to  section  504(a)(1)  of  the  1974  Act,  having 
considered  the  factors  set  forth  in  sections  501  and  502(c)  of  the  1974 
Act,  and  pursuant  to  sections  504(c)(1)  and  (c)(2)  of  the  1974  Act,  that 
certain  beneficiary  countries  should  not  receive  preferential  tariff  treatment 
under  the  GSP  with  respect  to  certain  eligible  articles.  Further,  I  have 
determined,  pursuant  to  section  504(c)(5)  of  the  1974  Act,  that  certain  coun¬ 
tries  should  be  redesignated  as  beneficiary  developing  countries  with  respect 
to  certain  eligible  articles.  These  countries  have  been  previously  excluded 
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from  benefits  of  the  GSP  with  respect  to  such  eligible  articles  pursuant 
to  section  504(c)(1)  of  the  1974  Act.  Last,  I  have  determined  that  section 
504(c)(1)(B)  of  the  1974  Act  should  not  apply  with  respect  to  certain  eligible 
articles  pursuant  to  section  504(d)(2)  of  the  1974  Act. 

3.  Proclamation  6641  of  December  15, 1993,  implemented  the  North  American 
Free  Trade  Agreement.  Certain  conforming  changes  and  technical  corrections 
to  the  HTS  were  omitted  from  this  proclamation.  I  have  decided  that  it 
is  appropriate  to  modify  the  HTS  to  make  such  changes  and  corrections. 

4.  Section  604  of  the  1974  Act,  as  amended  (19  U.S.C.  2483),  authorizes 
the  President  to  embody  in  the  HTS  the  substance  of  the  relevant  provisions 
of  that  Act,  and  of  other  Acts  affecting  import  treatment,  and  actions  there¬ 
under,  including  the  removal,  modification,  continuance,  or  imposition  of 
any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  title  V 
and  section  604  of  the  1974  Act,  do  proclaim  that: 

(1)  In  order  to  designate  certain  articles  as  eligible  articles  for  purposes 
of  the  GSP  when  imported  from  designated  beneficiary  developing  countries, 
the  HTS  is  modified  as  provided  in  Annex  I  to  this  proclamation. 

(2) (a)  In  order  to  designate  certain  articles  as  eligible  articles  for  purposes 
of  the  GSP  when  imported  from  any  designated  beneficiary  developing  coun¬ 
try,  the  Rates  of  Duty  1-Special  subcolumn  for  the  HTS  subheadings  enumer¬ 
ated  in  Annex  11(a)  to  this  proclamation  is  modified  by  inserting  in  the 
parentheses  the  symbol  “A”  as  provided  in  such  Annex. 

(b)  In  order  to  designate  certain  articles  as  eligible  articles  for  purposes 
of  the  GSP  when  imported  from  any  designated  beneficiary  developing  coun¬ 
try  excluding  India,  the  Rates  of  Duty  1-Special  subcolumn  for  the  HTS 
subheading  enumerated  in  Annex  11(b)  to  this  proclamation  is  modified 
by  inserting  in  the  parentheses  the  symbol  “A*”  as  provided  in  such  Annex. 

(c)  In  order  to  terminate  preferential  tariff  treatment  under  the  GSP 
for  certain  articles  imported  from  all  designated  beneficiary  developing  coun¬ 
tries,  the  Rates  of  Duty  1-Special  subcolumn  for  the  HTS  subheading  in 
Annex  11(c)  to  this  proclamation  is  modified  by  deleting  the  symbol  “A*” 
as  set  forth  in  such  Annex. 

(d)  In  order  to  restore  preferential  tariff  treatment  under  the  GSP  to 
a  country  which  has  been  excluded  from  the  benefits  of  the  GSP  for  an 
eligible  article,  the  Rates  of  Duty  1-Special  subcolumn  for  each  of  the 
HTS  subheadings  enumerated  in  Annex  11(d)  to  this  proclamation  is  modified: 
(i)  by  deleting  symbol  “A*”  in  parentheses,  and  (ii)  by  inserting  in  such 
subcolumn  the  symbol  “A”  in  lieu  thereof. 

(e)  In  order  to  provide  that  one  or  more  countries  should  no  longer 
be  treated  as  a  beneficiary  developing  country'  with  respect  to  an  eligible 
article  for  purposes  of  the  GSP,  the  Rates  of  Duty  1-Special  subcolumn 
for  each  of  the  HTS  provisions  enumerated  in  Annex  11(e)  to  this  proclamation 
is  modified:  (i)  by  deleting  the  symbol  “A”  in  parentheses,  and  (ii)  by 
inserting  in  such  subcolumn  the  symbol  “A*”  in  lieu  thereof. 

(3)  In  order  to  provide  that  one  of  more  countries  that  have  not  been 
treated  as  beneficiary  developing  countries  with  respect  to  one  or  more 
eligible  articles  should  be  redesignated  as  beneficiary  developing  countries 
with  respect  to  such  article  for  purposes  of  the  GSP,  and  to  provide  that 
one  or  more  countries  should  no  longer  be  treated  as  beneficiary  developing 
countries  with  respect  to  an  eligible  article  for  purposes  of  the  GSP,  general 
note  4  to  the  HTS  is  modified  as  provided  in  Annex  III  to  this  proclamation. 

(4)  In  order  to  provide  for  the  continuation  of  previously  proclaimed 
staged  reductions  on  certain  Canadian  goods,  falling  under  HTS  provisions 
modified  in  Annex  I  to  this  proclamation,  effective  with  respect  to  goods 
of  Canada  under  the  terms  of  general  note  12  to  the  HTS,  that  are  entered, 
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or  withdrawn  from  warehouse  for  consumption,  on  or  after  the  dates  specified 
in  Annex  IV  to  this  proclamation,  the  rate  of  duty  in  the  HTS  set  forth 

in  the  Rates  of  Duty  1-Special  subcolumn  followed  by  the  symbol  "CA” 

in  parentheses  for  each  of  the  HTS  subheadings  enumerated  in  Annex  IV 
to  this  proclamation  is  modified  as  provided  in  such  Annex. 

(5)  In  order  to  provide  for  the  continuation  of  previously  proclaimed 

staged  reductions  on  certain  Mexican  goods,  falling  under  HTS  provisions 
modified  in  Annex  I  to  this  proclamation,  effective  with  respect  to  goods 
of  Mexico  under  the  terms  of  general  note  12  to  the  HTS,  that  are  entered, 
or  withdrawn  from  warehouse  for  consumption,  on  or  after  the  dates  specified 
in  Annex  V  to  this  proclamation,  the  rate  of  duty  in  the  HTS  set  forth 

in  the  Rates  of  Duty  1-Special  subcolumn  followed  by  the  symbol  “MX” 

in  parentheses  for  each  of  the  HTS  subheadings  enumerated  in  Annex  V 
to  this  proclamation  is  modified  as  provided  in  such  Annex. 

(6)  In  order  to  provide  for  certain  modifications  to  the  GSP,  the  HTS 
is  modified  as  set  forth  in  Annex  VII  to  this  proclamation. 

(7)  In  order  to  correct  certain  technical  errors  and  to  make  certain  conform¬ 
ing  changes  in  HTS  provisions,  the  HTS  is  modified  as  provided  in  Annex 
VI  to  this  proclamation. 

(8)  Any  provisions  of  previous  proclamations  and  Executive  orders  incon¬ 
sistent  with  the  provisions  of  this  proclamation  are  hereby  superseded  to 
the  extent  of  such  inconsistency. 

(9) (a)  The  modifications  made  by  Annexes  I,  II,  and  III  to  this  proclamation 
shall  be  effective  with  respect  to  articles  both:  (i)  imported  on  or  after 
January  1, 1976,  and  lii)  entered,  or  withdrawn  from  warehouse  for  consump¬ 
tion,  on  or  after  July  1, 1994. 

(b)  The  modifications  made  by  Annexes  IV,  V,  VI,  and  VII  to  this 
proclamation  shall  be  effective  on  or  after  the  dates  set  forth  in  such  Annexes. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


Billing  code  3195-01-P 
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Annex  I 

Modifications  to  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 


The  HTS  is  modified  as  provided  below,  with  bracketed  matter  included  to 
assist  in  the  understanding  of  proclaimed  modifications.  The  following 
supersedes  matter  in  the  HTS.  The  subheadings  and  superior  text  are  set  forth 
in  columnar  format,  and  material  in  such  columns  is  inserted  in  the  columns  of 
the  HTS  designated  "Heading/Subheading",  "Article  Description",  "Rates  of  Duty 
1 -General",  "Rates  of  Duty  1-Speclal",  and  "Rates  of  Duty  2",  respectively. 

Effective  with  respect  to  articles  both:  (1)  imported  on  or  after  January  1 
liZgi.  and_qf.l_gnte.Efid,  or  withdrawn  from  warehouse  for  consumption,  on  or 
after  July  1.  1994. 

1.  Subheading  2309.90.90  is  superseded  by: 

[Preparations  of  a  kind...] 

[Other:] 

(Other:) 


2309.00.70 

[Other:] 

"Other: 

Preparations,  with  a 
basis  of  vitamin  Bia, 
for  Supplementing 
animal  feed . 

.  3X 

Free  (A.CA.E, 

11, J.MX) 

20X 

2309.90.95 

JX 

Free  (CA.E.IL, 
J.MX) 

20X" 

2.  Subheading  2921. A9. 40  is  superseded  and 
numerical  sequence:  , 

the  following  Inserted  in 

"2921.49.38 

[Amine- function  compounds:) 

[Aromatic  monoamines...:) 

[Other:] 

[Other:] 

[Drugs:] 

Selegiline 

hydrochloride . 

..  8. 21 

;  t.  ,  ■■  :  ;  )■' 

Free  (A»,CA,E, 

-  ■  ll.J.MX) 

15.4«/kg  ♦ 

n.sx 

2921.49.42 

Other . 

..  8.2X 

Free  (CA.E.IL, 
J.MX) 

15.4e/kg  ♦ 

71. 5X« 

.'j 

3(a).  Subheading  2933.39.37  is  superseded  and  the 
numerical  sequence:  : 

following  Inserted  in 

*29.  5.39.34 

•  -  '!  ‘ 

(Heterocyclic  compounds  with  nitrogen...:) 
(Compounds  containing  an  infused 
pyridine...;)  • 

[Other:] 

(Other:) 

[Drugs:] 

..  ex 

Free  (A*,CA,E, 

11. J) 

6.4X  (MX) 

15.4«/kg  . 

65X 

2933.39.42 

Other . 

..  ex 

Free  (CA.E.IL, 

J) 

15.4e/kg  ♦ 
65X" 

6.4X  (MX) 

(b).  Conforming  change:  The  article  description  for  headings  9902.29.70, 
9902.29.99  and  9902.30.81  and  subheading  9906.29.21  is  modified  by  deleting 
"2933.39.37"  and  Inserting  "2933. 39. 42"  In  lieu  thereof. 


i 
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Annex  1  (con.) 


4.  Subheadings  2937.92.20,  2937.92.80  and  2937.99.80  are  superseded  and  the 
following  inserted  in  numerical  sequence: 

[Hormones ,  natural  or...:] 

[Other  hormones  and  their...:) 

[Estrogens  and  progestine:) 

(Other:) 


*2937.92.15 

2937.92.30 

Estradiol  benzoate . 

Estradiol  cyclopentyl  - 
propionate  (Estradiol 

_  6.9* 

Free  (A*,CA,E, 

11. J) 

5.5*  (MX) 

15.44/kg  « 
49* 

cyplonate)..... . . 

....  6.9* 

Free  (CA.E.IL. 

J) 

5.5*  (NX) 

IS. 44/kg  4 
49* 

2937.92.70 

Estradiol . 

....  8.7* 

Free  (A-.CA.E, 

IS. 44/kg  4 

11.  J) 

6.9*  (NX) 

78.5* 

2937.92.90 

Other..... . . . 

(Other:) 

....  8.7* 

Free  (CA.E.tl. 

J) 

6.9*  (NX) 

IS. 44/kg  4 
78.5*“ 

“2937.99.70 

Irenbotone  acetate. . 

....  3.2* 

Free  (A-.CA.E, 

11. J) 

2.8X  (NX) 

25* 

2937.99.90 

Other . 

....  3.2* 

Free  (CA.E.IL, 

25*“ 

J> 

2.8*  (NX) 


5(a).  Subheading  7308.90.90  i9  superseded  by: 

(Structures  (excluding  prefabricated. ..i] 

(Other:) 

■Other: 

7308.90.70  Steel  grating .  5.7*  Free  (A*,E.IL.J,  45* 

NX) 

2.2*  <CA) 

7308.90.95  Other .  5.7*  Free  (A.E.ll.J.  45*- 

NX) 

2.2*  (CM) 

(b) .  Conforming  change:  The  article  description  for  subheading  9905.73.08 
is  modified  by  deleting  "7308.90.90"  and  inserting  "7308.90.95”  in  lieu 
thereof. 
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Annex  I  (con.) 


6.  Subheadings  8407.34.15  end  8407.34.45  are  superseded  and  the  following 
inserted  in  numerical  sequence: 

(Spark- ignition  reciprocating...:! 

(Reciprocating  piston  engines  of...:] 

(Of  •  cylinder  capacity  exceeding 
1.000  cc:l 

(Of  e  cylinder  capacity  not 
exceeding  2,000  cc:] 

"To  be  Installed  In 
vehicles  of  subheading 
8701.20.  or  heading  8702, 

8703  or  8704: 

8407.34.14  Used  or  rebuilt . 


Other .  3. IX  free  (A.B.E.IL.J,  35X“ 

MX) 

1.2X  (CA) 

(Of  a  cylinder  capacity 
exceeding  2,000  cc:) 

"To  be  installed  in 
vehicles  of  subheading 
8701.20,  or  heading  8702, 

8703  or  6704: 

Used  or  rebuilt .  3. IX  Free  (A.B.E.  IL,J,  ■  35X 

MX) 

1.2X  (CA) 

8407.34.48  Other . . .  3. IX  Free  (A.B.E.IL.J,  35X" 

MX) 

1.2X  (CA) 


7.  Subheading  8409.91.91  is  superseded  by: 

(Parts  suitable  for  use  solely  or  principally 
with  the  engines  of  heading  6407  or  6408:1 
(Other:) 

(Suitable  for  use  solely  or...:] 

[Other:] 

"For  vehicles  of  subheading 
6701.20,  or  (leading  8702, 

8703  or  8704: 

6409.91.30  A l uni nun  cylinder 

heads . .  3. IX 


8409.91.50  Other .  3. IX  Free  (A*,B,E,  II, J)  35X" 

1.2X  (CA) 

2.4X  (MX) 


Free  (A*,B,E, IL, J)  35X 
1.2X  (CA) 

2.4X  (MX) 


8407.34.18 


8407.34.44 


3. IX  Free  (A.B.E.IL.J,  35X 

MX) 

1.2X  (CA) 


T 
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Annex  1  ( con . ) 


8(a).  Subheading  9106.90.80  is  superseded  by: 


(Time  of  day  recording...:) 

(Other:) 

"Other: 

9106.90.70  Apparatus  for  measuring, 

recording  or  otherwise 
Indicating  Intervals  of  time, 
with  clock  or  watch  movements, 
battery  powered . . . 


9106.90.9S 


Other. 


.  45c  each  ♦ 

Free  (A,E,1L,J. 

84.50  each 

7%  ♦ 

MX) 

♦  658  ♦ 

2. S</ jewel 

18c  each  ♦  2.8X 
♦  Ic/jewet  <CA) 

25c/ Jewel 

.  45c  each  ♦ 

Free  (E,ll,J,MX) 

84.50  each 

7X  ♦ 

18C  each  ♦  2.8X 

«  6SX  ♦ 

2.5c/ jewel 

♦  Ic/jewel  <CA) 

25C/ Jewel  •* 

(b) .  Conforming  change: 

(i)  The  article  description  for  heading  9902.91.06  is  modified  by 
deleting  "9106.90.80"  and  inserting  "9106.90.70  or  9106.90.95"  in  lieu 
thereof. 


(11)  The  article  description  for  subheading  9905.91.10  is  modified  by 
deleting  "9106.90.80"  and  inserting  "9106.90.95"  in  lieu  thereof. 


Annex  II 


Modification  in  the  KTS  of  an  Article's  Preferential 
Tariff  Treatment  under  the  GSP 

Effective  with  respect  to  articles  both:  (!)  imported  on  or  after  January  1, 

19  .  6 ,  and  ..( j. i )  entered,  oy  ylthdyawn  frorq  warehouse  for  consumption,  QQ  or 
after  July 

(a)  For  HTS  subheadings  0805.30.40,  8529.90.01  and  8529.90.29,  in  the  Rates  of 
Duty  1 -Special  subcolumn,  insert  in  the  parentheses  following  the  "Free*  rate 
the  symbol  "A,"  in  alphabetical  order.  ' 

(b)  For  HTS  subheading  2902.11.00,  in  the  Rates  of  Duty  1-Special  subcolumn, 
insert  in  the  parentheses  following  the  "Free"  rate  the  symbol  "A*,"  in 
alphabetical  order. 

(c)  For  HTS  heading  4007.00.00,  in  the  Rates  of  Duty  1- Special  subcolumn, 
delete  the  symbol  "A*,". 

(d)  For  HTS  subheadings  8402.20.00  and  8527.31.40,  in  the  Rates  of  Duty 

1 -Special  subcolumn,  delete  the  symbol  "A*"  and  insert  an  "A"  in  lieu  thereof. 

(e)  For  the  following  HTS  subheadings,  in  the  Rates  of  Duty  1- Special 
subcolumn,  delete  the  symbol  "A"  and  insert  an  "A*"  in  lieu  thereof: 

1301.90.40 

1515.30.40 
1604.15.00 
2515.11.00 
4203.21.20 
4412.12.15 
4412  19.10 


4412. 99. 16 
4417.00.60 

4802.60.10 
5607.29.00 
6905.10.00 

7115.90.10 
7308.20.00 


7614.10.50 

8104.11.00 

8409.99.91 

8517.30.15 

8535.40.00 

8544.30.00 

8546.10.00 
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Modifications  to  General  Mote  4(d)  of  the  HTS 


General  note  4(d)  Is  modified  by: 

(a)  deleting  the  following  HTS  provisions  and  the  country  set  out  opposite 
such  provisions: 

4007.00.00  Malaysia 
6402.20.00  Philippines 
8409.91.91  Brazil 
8S27.31.40  Malaysia 

(b)  adding  in  numerical  sequence,  the  following  HTS  subheadings  and  countries 
set  out  opposite  them: 


1301.90 

1515.30 

1604.15 

*>515.11 

902.11 

2921.49 

2933.39 

2937.92 

2937.92 

2937.99 
4203.21 
4412.12 
4412.19 

4412.99 
4417.00 


.40  Brazil 
.40  India 
.00  Chile 
.00  Brazil 
.00  India 
.38  India 
.34  India 
.15  India 
.70  India 
.70  India 
.20  Indonesia 
.15  Brazil 
.10  Brazil 
.10  Brazil 
.60  Brazil 


Brazil 

Brazil 

Venezuela 

Argentina 

Brazil 

Venezuela 

Brazil 

Russia 

Brazil 

Brazil 

Brazil 

Israel 

Dominican  Republic 

Thailand 

Brazil 


(c)  deleting  the  country  set  out  opposite  the  following  HTS  subheading: 

8521.10.60  Indonesia 

(d)  adding,  in  alphabetical  order,  the  country  set  out  opposite  the  following 
HTS  subheadings: 


.30.00  Chile 
.10.00  Brazil 
.19.10  Brazil 
.23.00  Brazil 
.44.00  Brazil 
.32.00  Brazil 
.12.00  Brazil 


2929.10.15 

2933.40.30 

3812.20.10 

4104.10.40 

4109.00.70 

8471.92.32 

B47i.92.34 


Brazil 

Brazil 

Brazil 

Brazil 

Brazil 

Thailand 

Thailand 
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to  gooda_gf_Sanada,  under  the  terras  of  general  note  12 

or  withdrawn  from  warehouse  for  consumption,  on  or  after 


January  l  of  each  of  the  years  listed  below. 


(  ).  For  each  of  the  following  subheadings,  the  Rates  of  Duty  1-Special 
subcolumn  is  modified  (i)  by  deleting  the  rate  of  duty  preceding  the  symbol 
"CA”  in  parentheses  and  inserting  the  rate  of  duty  specified  for  such 
subheading  in  the  first  dated  column  in  the  table  below  in  lieu  thereof,  and 
(ii)  for  each  of  the  subsequent  dated  columns  the  rates  of  duty  that  are 
followed  by  the  symbol  ”CAN  in  parentheses  are  deleted  and  the  following  rates 
of  duty  are  Inserted  in  such  subheadings  in  lieu  thereof  on  the  date 
specified. 


HTS 

Subheading 

1995 

1996 

1997 

1998 

7308.90.70 

1.7% 

1.1% 

0.5% 

Free 

7308.90.95 

1.7% 

1.1% 

0.5% 

Free 

8407.34.14 

0.9% 

0.6% 

0.3% 

Free 

8407.34.18 

0.9% 

0.6% 

0.3% 

Free 

8407.34.44 

0.9% 

0.6% 

0.3% 

Free 

8407.34.48 

0.9% 

0.6% 

0.3% 

Free 

8409.91.30 

0.9% 

0.6% 

0.3%  r 

Free 

8409.91.50 

0.9% 

0.6% 

0.3% 

Free 

9106.90.70 

13. 5C  each  + 

9C  each  + 

4.5C  each  + 

Free 

2.1%  + 

1.4%  ♦ 

0.7%  + 

0. 7t/Jewel 

0. 5C/Jewel 

0.2C/Jewel 

9106.90.95 

13. 5C  each  + 

9C  each  + 

4.5C  each  -t 

Free 

2.1%  + 

1.4%  + 

0.7%  + 

0. 7C/Jewel 

0. 5C/Jewel 

0.2C/Jewel 
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Effective  with  respect  to  goods  of  Mexico.  under  the  terms  of  general  note  12 
to  the  HTS .  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after 
January  1  of  each  qf_the_yearg,. listed .freloyt. 

For  each  of  the  following  subheadings,  the  Rates  of  Duty  1-Special  subcolumn  ' 
is  modified  (1)  by  deleting  the  rate  of  duty  preceding  the  symbol  "MX"  In 
parentheses  and  inserting  the  rate  of  duty  specified  for  such  subheading  in 
the  first  dated  column  in  the  table  below  in  lieu  thereof,  and  (ii)  for  each 
of  the  subsequent  dated  columns  the  rates  of  duty  that  are  followed  by  the 
symbol  "MX"  in  parentheses  are  deleted  and  the  following  rates  of  duty  are 
inserted  in  such  subheadings  in  lieu  thereof  on  the  date  specified. 


NTS 

Subheading 

1995 

1996 

1997 

1998 

1999 

2000 

2001 

2002 

2003 

2933.39.38 

4.8X 

3.2X 

1.6X 

Free 

Free 

Free 

Free 

Free 

Free 

2933.39.42 

4.8X 

3.2X 

1.6X 

Free 

Free 

Free 

Free 

Free 

Free 

2937.92.15 

4. IX 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

Free 

2937.92.30 

4. IX 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

Free 

2937.92.70 

5.2X 

3.4X  i 

1.7X 

Free 

Free 

Free 

Free 

Free 

Free 

2937.92.90 

5.2X 

3.4X 

1.7X 

Free 

Free 

Free 

Free 

Free 

Free 

2937.99.70 

2.5X 

2.2X 

1.9X 

1.6X 

1.2X 

0.9X 

0.6X 

0.3X 

Free 

2937.99.90 

2.5X 

2.2X 

1.9X 

1.6X 

1.2X 

0.9X 

0.6X 

0.3X 

Free 

8409.91.30 

1.8X 

1.2X 

0.6X 

Free 

Free 

Free 

Free 

Free 

Free 

8409.91.50 

1.8X 

1.2X 

0.6X 

Free 

Free 

Free 

Free 

Free 

Free 

Annex  VI 


(a).  Effective  January  1.  1994. 

1.  For  HTS  subheading  2907.23.00,  in  the  Rates  of  Duty  1-Special  subcolumn, 
delete  the  rate  "3.3C/kg  +  13.7%"  preceding  the  symbol  "MX"  and  insert 
"3.3C/kg  +  12.3%"  in  lieu  thereof. 

2.  For  HTS  subheading  5810.92.00,  in  the  Rates  of  Duty  1 -General  subcolumn 
and  the  Rates  of  Duty  2  column,  delete  the  rate  "See  additional  U.S.  note  1" 
and  insert  "See  additional  U.S.  note  2"  in  lieu  thereof. 

3.  Additional  U.S.  note  4  to  chapter  85  is  modified  by  deleting  references  to 
"8529.90.56"  and  "8529.90.59"  from  such  note. 

(*.  Heading  9802.00.90  is  modified  by  striking  from  the  article  description 
the  words  "in  whole  of  fabrics"  and  by  inserting  in  lieu  thereof  the  phrase  ", 
in  which  all  fabric  components  were". 
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(a) .  (con.) 

5.  The  U.S.  notes  to  subchapter  VI  of  chapter  99  are  modified  by  inserting 
the  following  U.S.  note  27  in  numerical  sequence: 

"27.  For  the  purposes  of  subheading  9906.56.01,  the  term  "non-woven  fiber 
sheet"  means  sheet  comprising  a  highly  uniform  and  random  array  of 
polyester  fibers  1.5  to  3.0  denier,  thermally  bonded  and  calendered  into 
a  smooth  surface  web  having- - 

(a)  a  thickness  of  3.7  to  4.0  mils; 

(b)  a  basis  weight  of  2.5  oz.  per  sq.  yd.; 

(c)  a  machine  tensile  strength  of  30  lb  per  sq.  in.  or  greater; 

(d)  a  low  cross-direction  tensile  (approximately  1/3  of  MD  tensile 
strength;  and 

(e)  a  Frazier  air  permeability  of  1.0  to  1.5  cfm  per  sq.  ft." 

(b)  .  Effective  with  respect  to  goods  of  Canada,  under  the  terms  of  general 
note  12  to  the  HTS ,  entered,  or  withdrawn  from  warehouse  for  consumption,  on 
or  after  January  1  of  each  of  the  years  listed  below. 

For  each  of  the  following  subheadings,  the  Rates  of  Duty  1-Special  subcolumn 
is  modified  (i)  by  deleting  the  rate  of  duty,  preceding  the  symbol  "CA"  in 
parentheses  and  inserting  the  rate  of  duty  specified  for  such  subheading  in 
the  first  dated  column  in  the  table  below  in  lieu  thereof,  and  (11)  for  each 
of  the  subsequent  dated  columns  the  rates  of  duty  that  are  followed  by  the 
symbol  "CA"  in  parentheses  are  deleted  and  the  following  rates  of  duty  are 
Inserted  in  such  subheadings  in  lieu  thereof  on  the  date  specified. 


HTS 

£  bheading 

1995 

1996 

1997 

1998 

2401.10.21 

23 . 8C/kg 

15.8C/kg 

7 . 9C/kg 

Free 

2401.10.29 

23 . 8C/kg 

15 . 8C/kg 

7 . 9C/kg 

Free 

Annex  VII 


Effective  with  respect  to  articles  both: _ (1  Unposted  99  or..eftey  January.  1 

1976.  and  (li)  entered,  or  withdrawn  from  warehouse  for. consumption,  on  or 

after  a  date  to  be  announced  in  the  Federal  Register  by  the  United  States 

Trade  Representative. 


(a)  General  note  4(d)  is  modified  by: 

(i)  deleting  the  following  HTS  subheadings  and  the  country  set  out  opposite 
such  subheadings : 

4802.60.10  Brazil 
5607.29.00  Brazil 
7614.10.50  Brazil 
8409.91.30  Brazil 
8546.10.00  Brazil 


1301.90.40  Brazil 
2515.11.00  Brazil 
4412.12.15  Brazil 

4412.19.10  Brazil 

4412.99.10  Brazil 
4417.00.60  Brazil 
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(a)  (con.): 

(il)  deleting  the  country  set  out 

284.9.10.00  Brazil 

2903.19.10  Brazil 
2909.44.00  Brazil 
2917.32.00  Brazil 
2921.12.00  Brazil 


opposite  the  following  HTS  subheadings: 

2929.10.15  Brazil 
2933.40.30  Brazil 

3812.20.10  Brazil 
4104.10.40  Brazil 
4109.00.70  Brazil 


IFR  Dot.  94-lb278 
Filed  6-30-94;  11:57  am| 
Billing  code  3195-01-C 


(b)  For  the  following  HTS  subheadings,  in  the  Rates  of  Duty  1- Special 
subcoluan,  delete  the  eysbol  "A*"  and  insert  an  "A”  in  lieu  thereof. 


1301.90.40 

2515.11.00 

4412.12.15 

4412.19.10 

4412.99.10 
4417.00.60 


4802.60.10 

5607.29.00 

7614.10.50 

8409.91.30 

.8546.10.00 
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Memorandum  of  June  30,  1994 

Actions  Concerning  the  Generalized  System  of  Preferences 


Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  section  504  of  the  Trade  Act  of  1974,  as  amended  (the  1974 
Act)  (19  U.S.C.  2464),  I  am  authorized  and  to  modify  the  application  of 
duty-free  treatment  under  the  Generalized  System  of  Preferences  (GSP)  cur¬ 
rently  being  afforded  to  such  beneficiary  developing  countries  as  a  result 
of  my  determinations. 

Pursuant  to  section  504  of  the  1974  Act,  after  considering  various  requests 
for  a  waiver  of  the  application  of  section  504(c)  of  the  1974  Act  (19  U.S.C. 
2464)(c))  with  respect  to  certain  eligible  articles,  I  have  determined  that 
it  is  appropriate  to  modify  the  application  of  duty-free  treatment  under 
the  GSP  currently  being  afforded  to  certain  articles  and  to  certain  beneficiary 
developing  countries. 

Specifically,  pursuant  to  section  504(c)(3)  of  the  1974  Act  (19  U.S.C. 
2464(c)(3)),  I  have  determined  that  it  is  appropriate  to  waive  the  application 
of  section  504(c)  of  the  1974  Act  with  respect  to  certain  eligible  articles 
from  certain  beneficiary  developing  countries.  I  have  received  the  advice 
of  the  United. States  International  Trade  Commission  on  whether  any  indus¬ 
tries  in  the  United  States  are  likely  to  be  adversely  affected  by  such  waivers, 
and  I  have  determined,  based  on  that  advice  and  on  the  considerations 
described  in  sections  501  and  502(c)  of  the  1974  Act  (19  U.S.C.  2461  and 
2462(c)),  that  such  waivers  are  in  the  national  economic  interest  of  the 
United  States.  The  waivers  of  the  application  of  section  504(c)  of  the  1974 
Act  apply  to  the  eligible  articles  iif  the  HTS  subheadings  and  the  beneficiary 
developing  countries  set  opposite  such  HTS  subheadings  enumerated  below’. 

HTS  Subheadings  and  Countries  Granted  Waivers  of 
Section  504(c)  of  the  1974  Act 


HTS 

Subheading 

Country 

4203.21.40 

Philippines 

7113.19.21  • 

Israel 

8402.20.00 

Philippines 

8407.34.15 

Brazil 1 

j  8407.34.45 

Brazil 2 

8409.91.91 

Brazil 3 

8471.20.00 

Indonesia 

8471.20.00 

Malaysia 

8471.91.00 

Indonesia 

8471.91.00 

Malaysia 

8521.10.60 

Indonesia 

8525.20.20 

Philippines 

8525.20.50 

Malaysia 

8525.20.50 

Philippines 

8527.31.40 

Malaysia 

8529.90.01 

Indonesia 

8529.90.29 

Indonesia 
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IFR  Doc.  94-16285 
Filed  6-39-94;  11:47  am) 
Hilli-ng  axle  3190-01-M 


These  determinations  shall  be  published  in  the  Federal  Register. 


» 6407.34.1580  only. 

2  8407.34.4580  only. 

3  Aluminum  cylinder  heads  only 
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H.R.  3676/P.L.  103-268 

To  amend  the  District  of 
Columbia  Spouse  Equity  Act 
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coverage  of  the  former 
spouses  of  judges  of  the 
District  of  Columbia  courts. 
(June  28.  1994;  108  Stat. 

730;  1  page) 

H.R.  4205/P.L.  103-269 

To  amend  title  11,  D.C.  Code, 
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in  the  Superior  Court  of  the 
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1994;  108  StaL  731;  1  page) 
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Normally,  CFR  volumes  are  revised  according  to  the  following 
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Titles  1-16— January  1 
Titles  17-27— April  1 
Titles  28-41 — July  1 
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All  volumes  listed  below  will  adhere  to  these  scheduled  revision 
dates  unless  a  notation  in  the  listing  indicates  a  different  revision 
date  for  a  particular  volume. 

Titles  revised  as  of  January  1, 1994  editions: 

Title 


CFR  index 
1-2 

3  (Compilation) 

4 

5  Parts: 

1-699 

700-1199 

1200-End 

6  [Reserved] 

7  Parts: 

0-26 

27-45 

46-51  (Cover  only) 
52 

53-209 

210-299 

300-399 

400-699 

700-899 

900-999 

1000-1059 

1060-1119 

1120-1199 

1200-1499 

1500-1899 

1900-1939 

1940-1949 

1950-1999 

2000-End 

8 

9  Parts: 


1-199 

200-End 

10  Parts: 

0-50 

51-199 

200-399  (Cover  only) 

400-499 

500-End 

11 

12  Parts: 

1-199 

200-219 

220-299 

300-499 

500-599 

600-End 

13 

14  Parts: 

1-59 

60-139 

140-199 

200-1199 

1200-End 

15  Parts: 

0-299 

300-799 

800-End 

16  Parts: 

0-149 

150-999 

1000-End 


Titles  revised  as  of  April  1, 1994: 


Title 

17  Parts: 

1-199 


24  Parts: 

18  Parts: 

0-199 

1-149 

200-499 

150-279 

500-699 

280-399 

700-1699 

400-End 

1700-End 

19  Parts: 

1-199 

25 

200-End 

26  Parts: 

1  (§§1-0-1-1,60) 

20  Parts: 

1  (§§  1-61-1 .169) 

1-399 

1  (§§1.170-1.300) 

400-499 

1  <§§1.301 -1.400) 

500-End 

1  (§§1-401-1500) 

1  (§§1.501-1.640) 

21  Parts: 

1  (§§1841-1.850) 

1-99 

1  (§§1.851-1.907) 

100-169 

1  <§§  1 . 906-1. 1000) 

170-199 

1  (§§1.1001-1.1400) 

200-299 

1  (§  1.1401-End) 

300-499 

2-29 

500-599 

30-39 

800-799 

40-49 

800-1299 

50-299 

1300-End 

300-499 

500-599  (Cover  only) 

22  Parts: 

1-299 

800-End 

300-End 

27  Parts: 

1-199 

23 

200-End 

Projected  July  1, 1994  editions: 

Title 

28  Parts: 

34  Parts: 

1-42 

1-299 

43-End 

29  Parts: 

300-399 

400-End 

0-99 

100-499 

35 

500-899 

36  Parts: 

900-1899 

1-199 

1900-1910  (§§1901.1- 
1910.999) 

200-End 

1910  (§§  1910.1000-End) 
1911-1925 

37 

1926 

38  Parts: 

1927-End 

30  Parts: 

0-17 

18-End 

1-199 

200-599 

39 

700-End 

40  Parts: 

1-51 

31  Parts: 

52 

0-199 

53-59 

200-End 

60 

61-80 

32  Parts: 

81-85 

1-190 

86-99 

191-399 

100-149 

400-629 

150-189 

630-699 

190-259 

700-799 

260-299 

800-End 

300-399 

400-424 

33  Parts: 

425-699 

1-124 

700-789 

125-199 

200-End 

790-End 

200-239 

240-End 


Chs.  1-100 
Ch.  101 


41  Parts: 

Chs.  102-200 
Ch.  201-End 
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in 


TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-dULY  1994 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 


agency  documents.  In  computing  these 
dates,  the  day  after  publication  is 
counted  as  the  first  day. 


When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 

A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 

15  OAYS  AFTER 

30  OAYS  AFTER 

45  OAYS  AFTER 

60  DAYS  AFTER 

90  OAYS  AFTER 

PUBUCATION 

PUBUCATION 

PUBLICATION 

PUBLICATION 

PUBLICATION 

PUBUCATION 

July  1 

July  18 

August  1 

August  15 

August  30 

September  29 

July  5 

July  20 

August  4 

August  19 

September  6 

October  3 

July  6 

July  21 

August  5 

August  22 

September  6 

October  4 

July  7 

July  22 

August  8 

August  22 

September  6 

October  5 

•  July  8 

July  25 

August  8 

August  22 

September  6 

October  6 

July  1 1 

July  26 

August  10 

August  25 

September  9 

October  11 

July  12 

July  27 

August  1 1 

August  26 

September  12 

October  1 1 

July  13 

July  28 

August  12 

August  29 

September  12 

October  1 1 

July  14 

>  July  29 

August  15 

August  29 

September  12 

October  12 

July  15 

August  1 

August  15 

August  29 

September  13 

October  13 

July  18 

August  2 

August  17 

September  1 

September  16 

October  17 

July  19 

August  3 

August  18 

September  2 

September  19 

October  17 

July  20 

August  4 

August  19 

September  6 

September  19 

October  18 

July  21 

August  5 

August  22 

September  6 

September  19 

October  19 

July  22 

August  8 

August  22 

September  6 

September  20 

October  20 

July  25 

August  9 

August  24 

September  8 

September  23 

October  24 

July  26 

August  10 

August  25 

September  9 

September  26 

October  24 

July  27 

August  11 

August  26 

September  12 

September  26 

October  25 

July  28 

August  12 

August  29 

September  12 

September  26 

October  26 

July  29 

August  15 

August  29 

September  12 

September  27  ' 

October  27 

INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS*  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


lb  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
win  be  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 

DC  20402-9373. 

lb  inqrire  shoot  year  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Brandi,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form  Charge  yoanmdm  Qjgff 

nvcc  tax  your  orders  (202)  01S-t8SK 

LIT  Cd,  please  enter  my  subscriptions  as  folows: 

- subscriptions  to  Federal  Register  (FR):  including  the  daily  Federal  Register,  monthly  index  and  LSA  List 

of  Code  of  Federal  Regulations  Sections  Affected,  at  *490  (*612.50  foreign)  each  per  year. 


_ subscriptions  to  Federal  Register,  daily  only  (FRDQJ,  at  ‘444  (*555  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ _ .  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 

(Please  type  or  print) 

Additional  addreaa/attention  line 

Street  addreet 


For  prkracy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payments 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  [  1  1  |  |  1  |  1  —  f~] 

□  VISA  □  MasterCard  j  |  1  |  |(explratlon  date! 


City,  State.  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  Inducting  area  code  Authorizing  denature  we* 

_ _  Mel  Tb:  Superintendent  of  Documents 

Purchase  order  number  (optional)  RO.  Box  371954.  Pittsburgh,  PA  15260-7964 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress.  2d  Session,  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington.  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 

Order  Processing  Code 

Charge  your  order. 

fft  Easy* 

To  fax  your  orders  (292)  512-2233 

subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress.  2d  Session,  1994  for  $156  per  subscription. 

The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  tegular  domestic 

postage  and  handling  and  are  subject  to  change. 


*  6216 

□  YES  ,  enter  my  subscriptions)  as  follows: 


(Company  or  Personal  Name)  (Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 


YES 


May  make  your  name/address  available  to  other  mailers? 


□ 


□ 


Please  Choose  Method  of  Payment: 

□  Check  Payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account  1  I  1  1  1  1  1  I  ~  0 

□  VISA  or  MasterCard  Account 

i  i  i  i  i  i  i  i  iTTTTrn  rrm 
rrm 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature)  <'*»»• 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  ot  Documents  Publication  Order  Form 

Order  processing  code:  *(133  Chaey  yout  orm* 

Hites,  please  send  me  the  following  indicated  publications:  .  To  f**  eadara  and  tageMii 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50 


S/N  060-000-00037-1 


1.  The  total  cost  of  my  order  is  S _ Foreign  orders  please  add  an  additional  29%. 

All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  ar  Print 

2 _ 

(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


5.  Please  choose  method  of  payment: 

□  Check  payable  to  the  Super instedti 

□  GPO  Deposit  Account  1  1  1 
I  I  VISA  or  MasterCard  Account 


of  Documents 

TTTI-n 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Credit  card  sxptraiioe  date) 


(Signature) 


Thmmk  yo»  fie  your  inter* 


(Raw  12/Si) 


4.  Mail  lb:  New  Orders,  Superintendent  of  Documents,  P.O.  Bax  371954,  Pittsburgh,  PA  15250-7954 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to  ~ 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form  Charge  your  order.  UBPM 

It's  easyl 

Order  ftoomty  Code: 

*  7296  To  fax  your  orders  (202)  51 t-t20O 

a  YES,  send  me _  subscriptions  to  1 994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 

(Please  type  or  print) 

Additional  address/attention  line 

Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  I  1  j  M  1  1  1  -  Q 

□  VISA  □  MasterCard  |  j  |  j  |  (expiration  date) 

i  i  i  i  i  i  i  i  i  i  i  i  i  i  i  i  i  T~m 

Thank  you  for  your  order! 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 


A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) . $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) . >$25.00 

Stock  Number  069-000-00030-4 

^  Volume  III  (Titles  28  thru  41). .  : . $28.00 

P  Stock  Number  069-000-00031  -2 

^  Volume  IV  (Titles  42  thru  50) . $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


♦6962 


Charge  your  order. 

It s  easy  l 


Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  To  J*ur  orders  and  inquiries- (202)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Please  Choose  Method  of  Payment: 

1  I  Check  payable  to  the  Superintendent  of  Documents 
CH  GPO  Deposit  Account  1  1  1  1  I  1  1  l~l  1 
[Z]  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 

( _ ) _ _ _  (Credit  card  expiration  date)  Thank  you  for  your  order! 

(Daytime  phone  including  area  code) 

Mall  order  to: 

New  Orders,  Superintendent  of  Documents 
PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Signature) 


Rev  ^92 


Order  Now! 


The  United  States 
Government  Manual 


1993/94 


The  United  States 
Government  Manual 
1 993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Oder  Processing  Coda: 

*6395 


Charge  your  order. 

It's  easy! 

To  fax  your  orders  (202)  512-2250 


a 


I  I  YES,  please  send  me _ copies  of  the  The  United  States  Government  Manual,  1993/94  S/N  069-000-00053-3 

at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ _ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Company  or  personal  name)  (Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 


□  GPO  Deposit  Account 

rrm-n 

Q  VISA  □  MasterCard  Account 

i  m  i  r  i  i  i  i  i  m  ri  r  it  1 1  i 

1  i  1  1  1  (Credit  card  expiration  datel 

Thank  you  for 
your  order! 

(Authorizing  signature) 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Papers 
of  the 

Presidents 

of  the 

United  States 


Annual  volume*  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  While  House 


Volumes  for  the  following  years  are  available;  other 
volumes  not  listed  are  out  of  print 


Ronald  Reagan 


.438  00 


1985 

(Book  II) 


Published  by  ihe  Office  of  the  Federal  Register  National 
Archives  and  Records  Administration 


Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
P  O.  Box  371954.  Pittsburgh,  PA  15250-7954 


© 


Printed  on  recycled  paper 
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